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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 
• every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 

and “As Passed”); 
• the accompanying documents published with the “As Introduced” print of the Bill 

(and any revised versions published at later Stages); 
• every Marshalled List of amendments from Stages 2 and 3; 
• every Groupings list from Stages 2 and 3; 
• the lead Committee’s “Stage 1 report” (which itself includes reports of other 

committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

• the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 
• the Official Report of Stage 2 committee consideration; 
• the Minutes (or relevant extracts) of relevant Committee meetings and of the 

Parliament for Stages 1 and 3. 
 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected.  Extracts from the Official Report are re-
printed as corrected for the archive version of the Official Report. 
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 
• Introduction, followed by publication of the Bill and its accompanying documents; 
• Stage 1: the Bill is first referred to a relevant committee, which produces a report 

informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

• Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

• Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 
After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 



  

Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available for sale from Stationery Office bookshops or free of charge on the 
Parliament’s website (www.scottish.parliament.uk). 
 
The series is produced by the Legislation Team within the Parliament’s Clerking and 
Reporting Directorate.  Comments on this volume or on the series as a whole may 
be sent to the Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

The Bill to which this volume relates followed the standard 3 stage process 
described above with no variations. 
 
The Finance Committee reported to the Environment and Rural Development 
Committee on the Bill at Stage 1.  Its report and the written evidence it received are 
included at Annex A of the Stage 1 Report.  However, the oral evidence it took was 
not included in that report and it is therefore included in this volume after the Stage 1 
Report.  
 
Forthcoming titles 

The next titles in this series will be: 
 
• SPPB 69: National Health Service Reform (Scotland) Bill 2003 
• SPPB 70: Antisocial Behaviour etc. (Scotland) Bill 2003 
• SPPB 71: Local Governance (Scotland) Bill 2003 
• SPPB 72: Tenements (Scotland) Bill 2004 
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Nature Conservation (Scotland) Bill 1 
Part 1—Biodiversity 
 

SP Bill 9 Session 2 (2003) 
 

ACCOMPANYING DOCUMENTS 
Explanatory Notes, together with other accompanying documents, are printed separately as 

SP Bill 9-EN.  A Policy Memorandum is printed separately as SP Bill 9-PM. 
 
 
 
 
 

Nature Conservation (Scotland) Bill 
[AS INTRODUCED] 

 
 
 
An Act of the Scottish Parliament to make provision in relation to the conservation of 
biodiversity; to make further provision in relation to the conservation and enhancement of certain 
aspects of Scotland’s natural heritage; to amend the law relating to the protection of certain birds, 
animals and plants; and for connected purposes. 
 

PART 1 5 

BIODIVERSITY 

1 Duty to further the conservation of biodiversity 

(1) It is the duty of every public body and office-holder, in exercising functions, to further 
the conservation of biodiversity so far as is consistent with the proper exercise of those 
functions. 10 

(2) In complying with the duty imposed by subsection (1) a body or office-holder must have 
regard to— 

(a) any strategy designated under section 2(1), and 

(b) the United Nations Environmental Programme Convention on Biological 
Diversity of 5 June 1992 as amended from time to time (or any United Nations 15 

Convention replacing that Convention). 

 
2 Scottish Biodiversity Strategy 

(1) The Scottish Ministers may designate as the Scottish Biodiversity Strategy one or more 
strategies for the conservation of biodiversity (whether prepared by them or by one or 
more other persons). 20 

(2) The Scottish Ministers must publish any strategy so designated in such manner 
(including on the internet or by other electronic means) as they think fit. 

(3) A strategy so designated may include different provision for different cases or types of 
case. 

(4) The Scottish Ministers must, within 3 years of the date on which— 25 

(a) they first designate a Scottish Biodiversity Strategy, or 

(b) a report was last laid under this subsection, 

lay a report before the Scottish Parliament regarding the implementation of the strategy.

5



2 Nature Conservation (Scotland) Bill 
Part 2—Conservation and enhancement of natural heritage 

Chapter 1—Sites of special scientific interest 
 

 

PART 2 

CONSERVATION AND ENHANCEMENT OF NATURAL HERITAGE 

CHAPTER 1 

SITES OF SPECIAL SCIENTIFIC INTEREST 

Notification of sites of special scientific interest 5 

3 Duty to give notification of sites of special scientific interest 

(1) Scottish Natural Heritage (“SNH”) must, where it considers that any land is of special 
interest by reason of any aspect of its natural heritage, notify that fact to the persons 
mentioned in section 49(2) (“the interested parties”). 

(2) In determining for the purposes of subsection (1) whether any land is of special interest 10 

SNH must have regard to— 

(a) the extent to which giving notification under that subsection in relation to the land 
would contribute towards the development of a series of sites of special scientific 
interest in Scotland representative of the diversity and geographic range of— 

(i) Scotland’s natural heritage, 15 

(ii) the natural heritage of Great Britain, 

(iii) the natural heritage of member States, and 

(b) any guidance issued or approved under subsection (1) of section 42 so far as 
containing information of the description referred to in subsection (2)(a) of that 
section. 20 

(3) A notification under subsection (1) must be accompanied by— 

(a) a document which— 

(i) describes the land to which the notification relates, 

(ii) specifies the aspect of natural heritage by reason of which SNH considers 
the land to be of special interest, 25 

(iii) specifies acts or omissions which appear to SNH to be likely to damage 
that aspect, and 

(iv) contains such other information as SNH thinks fit, and 

(b) a map on which the land is delineated. 

(4) The notification, document and map referred to in subsection (3) are in this Act together 30 

referred to, in relation to the land in question, as the “SSSI notification”.  

(5) An SSSI notification has effect from the date on which it is given; and the land in 
question is, until the notification ceases to have effect, to be known as a “site of special 
scientific interest”. 

(6) Each act or omission specified in an SSSI notification by virtue of subsection (3)(a)(iii) 35 

is, in relation to the site of special scientific interest, in this Act referred to as an 
“operation requiring consent”. 
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Nature Conservation (Scotland) Bill 3 
Part 2—Conservation and enhancement of natural heritage 
Chapter 1—Sites of special scientific interest 
 
4 Site management statements 

(1) An SSSI notification must be accompanied by a site management statement. 

(2) A site management statement is a statement prepared by SNH which— 

(a) provides guidance to owners and occupiers of land within a site of special 
scientific interest as to how the aspect of natural heritage by reason of which the 5 

SSSI notification has effect should be conserved or enhanced, and 

(b) contains such other information in relation to the site of special scientific interest 
as SNH thinks fit. 

(3) SNH may, at any time during which an SSSI notification has effect— 

(a) on the request of any owner or occupier of land within the site of special scientific 10 

interest, or 

(b) of its own accord, 

review and, if it thinks fit, revise the site management statement. 

(4) SNH must provide a copy of any statement so revised to every owner and occupier of 
land within the site of special scientific interest. 15 

 
5 Enlargement of sites of special scientific interest 

(1) Where SNH considers that if land (“extra land”) which is contiguous to or which it 
considers to be otherwise associated with a site of special scientific interest (the 
“original land”) were combined with the site, the combined land would be of special 
interest by reason of any aspect of its natural heritage, it may notify that fact to the 20 

persons who are the interested parties in relation to the extra land. 

(2) Subsection (2) of section 3 applies for the purposes of subsection (1) of this section as it 
applies for the purposes of subsection (1) of that section. 

(3) Sections 3(3) and 4(1) and (2) apply in relation to a notification of extra land under 
subsection (1) of this section as they apply to a notification under section 3(1), but as 25 

if— 

(a) in section 3(3)(a)(ii), the reference to the land were a reference to the combined 
land, 

(b) in section 4(2), the references to a site of special scientific interest were references 
to the combined land. 30 

(4) Representations under schedule 1 with respect to a notification under subsection (1) are 
not competent so far as they relate to the SSSI notification in relation to the original 
land. 

 
6 Review of operations requiring consent 

(1) SNH— 35 

(a) must, on the request of any owner or occupier of land within a site of special 
scientific interest, 

(b) may when it thinks fit, 

review the operations requiring consent specified in an SSSI notification. 

7



4 Nature Conservation (Scotland) Bill 
Part 2—Conservation and enhancement of natural heritage 

Chapter 1—Sites of special scientific interest 
 

(2) SNH must not carry out— 

(a) the first such review within 6 years of the date on which the SSSI notification was 
given, 

(b) any subsequent such review within 6 years of the previous review, 

except where the review is carried out under subsection (1)(b) and SNH has obtained the 5 

agreement of every owner and occupier of land within the site of special scientific 
interest. 

(3) Such agreement is obtained if SNH gives notice of a proposed review to every owner 
and occupier of land within the site of special scientific interest and— 

(a) every such person consents to SNH carrying out the review, or 10 

(b) no reasonable objection by any such person to the carrying out of the review is 
received by SNH within 28 days of the date on which the notice was given. 

(4) SNH may, in carrying out a review of operations requiring consent, also review any 
consents to carry out the operations given on applications under section 16(2). 

(5) If, on completion of a review, SNH is of the opinion that the SSSI notification should be 15 

amended by— 

(a) adding to the operations requiring consent specified in it, 

(b) modifying the description of any operation requiring consent so specified, or 

(c) removing any operation requiring consent so specified from it, 

SNH must amend the SSSI notification by giving notification of the amendment to 20 

every owner and occupier of land within the site of special scientific interest. 

 
7 Addition or modification of operations requiring consent: urgent situations 

(1) Where SNH considers that a person is carrying out, or intends to carry out, an operation 
(other than an operation requiring consent) which it considers is damaging or is likely to 
damage any aspect of natural heritage by reason of which an SSSI notification has effect 25 

and that the situation is one of urgency, SNH may, with the consent of the Scottish 
Ministers, amend the SSSI notification by— 

(a) adding to the operations requiring consent specified in it, 

(b) modifying the description of any operation requiring consent so specified.  

(2) An application to the Scottish Ministers for their consent under subsection (1) must— 30 

(a) set out SNH’s reasons for considering that the proposed amendment should be 
made and that the situation is one of urgency, and 

(b) contain such other information relating to the proposed amendment as the Scottish 
Ministers may specify. 

(3) If the Scottish Ministers give their consent under subsection (1), SNH must amend the 35 

SSSI notification by giving notification of the amendment and of the consent— 

(a) to every owner and occupier of land within the site of special scientific interest, 
and 

(b) where the person whom SNH considers is carrying out or is likely to carry out the 
operation is not given notice under paragraph (a), to that person. 40 

8



Nature Conservation (Scotland) Bill 5 
Part 2—Conservation and enhancement of natural heritage 
Chapter 1—Sites of special scientific interest 
 
 
8 Variation of SSSI notifications 

(1) SNH may, at any time after it has given notice under paragraph 12 of schedule 1 of a 
decision to confirm an SSSI notification, vary the matters included in the notification by 
virtue of section 3(3)(a)(i), (ii) and (iv) (whether by adding to them, changing them or 
removing matter from them) by giving notification to the interested parties. 5 

(2) The area of the land to which the SSSI notification relates cannot be varied under this 
section. 

 
9 Denotification of sites of special scientific interest 

(1) SNH may, where it considers that all or any part of a site of special scientific interest is 
no longer of special interest by reason of the aspect of natural heritage by reason of 10 

which the SSSI notification has effect, give notification to the interested parties of its 
intention to revoke the SSSI notification or, as the case may be, modify it so as to 
disapply its effect to the part of the site in question. 

(2) In determining for the purposes of subsection (1) whether all or any part of a site of 
special scientific interest is no longer of special interest, SNH must have regard to— 15 

(a) the extent to which SSSI notification continues to contribute towards the 
development of a series of sites of special scientific interest in Scotland 
representative of the diversity and geographic range of— 

(i) Scotland’s natural heritage, 

(ii) the natural heritage of Great Britain, 20 

(iii) the natural heritage of member States, and 

(b) any guidance issued or approved under subsection (1) of section 42 so far as 
containing information of the description referred to in subsection (2)(a) of that 
section. 

(3) A notification under subsection (1) must be accompanied by— 25 

(a) a document which— 

(i) describes the site of special scientific interest or, as the case may be, the 
part in question, and 

(ii) explains why SNH considers the site of special scientific interest or part no 
longer to be of special interest by reason of that aspect, and 30 

(b) a map on which the site of special scientific interest or part is delineated. 

 
10 SSSI notifications and related notifications: procedure 

Schedule 1 sets out procedure relating to SSSI notifications and to notifications given 
under sections 5(1) and 9(1). 

 
11 Effect of SSSI notification 35 

(1) From the date when SNH gives— 

(a) notice under paragraph 12 of schedule 1 of a decision to confirm an SSSI 
notification with modifications, 

9



6 Nature Conservation (Scotland) Bill 
Part 2—Conservation and enhancement of natural heritage 

Chapter 1—Sites of special scientific interest 
 

(b) notification under section 5(1), 6(5), 7(3) or 8(1) in relation to an SSSI 
notification, 

(c) notice under paragraph 12 of schedule 1 of a decision to confirm a notification 
given under section 5(1) with modifications, 

(d) notice under that paragraph of a decision to confirm a notification given under 5 

section 9(1) in relation to part only of the site of special scientific interest, 

the SSSI notification has effect as amended by the modifications or, as the case may be, 
the notification given under section 5(1), 6(5), 7(3), 8(1) or 9(1). 

(2) Where SNH gives notice under paragraph 12 of schedule 1 of a decision to withdraw a 
notification given under section 5(1), the SSSI notification to which the withdrawn 10 

notification relates has effect, from the date on which the notice under that paragraph is 
given, as if the withdrawn notification had never been given. 

(3) An SSSI notification ceases to have effect on SNH giving notice under paragraph 12 of 
schedule 1 of a decision— 

(a) to withdraw the SSSI notification, or 15 

(b) to confirm a notification given under section 9(1) of its intention to revoke the 
SSSI notification. 

 
Exercise of functions in relation to sites of special scientific interest 

12 Exercise of functions by public bodies etc. 

(1) This section applies to the exercise by a public body or office-holder of any function on, 20 

or so far as affecting, any land which is a site of special scientific interest. 

(2) Before exercising the function the body or office-holder must— 

(a) consult SNH, and 

(b) have regard to any advice received from SNH within such reasonable time as the 
body or office-holder may specify. 25 

(3) In exercising the function, the body or office-holder must take reasonable steps, 
consistent with the proper exercise of the functions of the body or office-holder, to 
further the conservation and enhancement of the aspect of natural heritage by reason of 
which an SSSI notification has effect. 

(4) This section is without prejudice to sections 13 to 15. 30 

 
Operations affecting sites of special scientific interest 

13 Operations by public bodies etc. 

(1) A public body or office-holder must not carry out any operation which is likely to 
damage any aspect of natural heritage by reason of which an SSSI notification has effect 
except— 35 

(a) with the written consent of SNH given on an application under subsection (3), 

(b) where subsection (1) of section 14 applies, or 

(c) in accordance with subsection (2) of that section. 

10



Nature Conservation (Scotland) Bill 7 
Part 2—Conservation and enhancement of natural heritage 
Chapter 1—Sites of special scientific interest 
 

(2) Subsection (1) of this section applies whether or not the operation would take place on 
land within a site of special scientific interest. 

(3) An application for SNH’s consent must specify— 

(a) the nature of the operation, 

(b) the proposed dates of commencement and completion, and 5 

(c) the land on which it is proposed to carry out the operation. 

(4) On an application under subsection (3) SNH may— 

(a) give consent to the operation being carried out, whether or not subject to 
conditions, or 

(b) refuse such consent. 10 

(5) The conditions referred to in subsection (4)(a) may, in particular, provide— 

(a) that, despite the terms of the application under subsection (3), the operation may 
be carried out— 

(i) only in such manner as SNH may specify, 

(ii) on part only of the land on which the public body or office-holder wishes to 15 

carry out the operation, 

(b) that the operation may be carried out only for, or within, such period as SNH may 
specify. 

(6) SNH must, in giving or refusing consent, provide the public body or office-holder with 
written advice in relation to the operation, including advice on minimising such damage 20 

as is referred to in subsection (1). 

(7) SNH must give a public body or office-holder reasons for a decision under this 
section— 

(a) to give consent subject to conditions, 

(b) to refuse consent. 25 

(8) SNH is, if it neither gives nor refuses consent within 28 days of the date of the 
application under subsection (3), to be treated as having refused consent. 

 
14 Operations by public bodies etc.: authorised operations 

(1) SNH’s consent under section 13 is not required in relation to the carrying out of an 
operation of the type described in subsection (1) of that section— 30 

(a) in respect of which permission has been given by a relevant regulatory authority 
in accordance with section 15, 

(b) which is authorised by a planning permission granted on an application under Part 
III of the Town and Country Planning (Scotland) Act 1997 (c.8), or 

(c) which is an emergency operation particulars of which (including details of the 35 

emergency) are notified to SNH as soon as practicable after the necessity for the 
operation becomes apparent. 

(2) A public body or office-holder may, if all the conditions set out in subsection (3) are 
satisfied, carry out an operation of the type described in section 13(1)— 

11



8 Nature Conservation (Scotland) Bill 
Part 2—Conservation and enhancement of natural heritage 

Chapter 1—Sites of special scientific interest 
 

(a) in respect of which SNH has refused consent, or 

(b) in a case where SNH has given consent, otherwise than in accordance with any 
condition to which the consent is subject. 

(3) Those conditions are— 

(a) that the public body or office-holder has, more than 28 days after the date of the 5 

application under section 13(3), given notice to SNH of— 

(i) the date (which must be at least 28 days after the date of the notice) on 
which it proposes to commence the operation, and 

(ii) what (if anything) the body or office-holder has done, or proposes to do, in 
consequence of any written advice in relation to the operation which it has 10 

received, before the date of the notice, from SNH in pursuance of section 
13(6), 

(b) that the body or office-holder carries out the operation in such a way as to give 
rise to as little damage or disturbance as is reasonably practicable in all the 
circumstances to any aspect of natural heritage by reason of which an SSSI 15 

notification has effect (having had regard, in particular, to any such advice as is 
referred to in paragraph (a)(ii)), 

(c) that in carrying out the operation, the body or office-holder complies with section 
12(3). 

(4) Subsection (5) applies where— 20 

(a) a public body or office-holder carries out an operation for which it would, but for 
subsection (1)(a) or (c) or (2), require SNH’s consent, and 

(b) the operation damages an aspect of natural heritage by reason of which an SSSI 
notification has effect. 

(5) Where this subsection applies the body or office-holder must— 25 

(a) consult SNH as to the manner in which the aspect should be restored to its former 
condition, and 

(b) restore it, so far as is reasonably practicable, to that condition in accordance with 
any advice given by SNH in pursuance of paragraph (a). 

 
15 Consent by certain regulatory authorities 30 

(1) This section applies where the permission of a relevant regulatory authority is needed 
before operations may be carried out. 

(2) A reference in this Act to a relevant regulatory authority is reference to any person 
designated as such for the purposes of this Act by order made by the Scottish Ministers. 

(3) Before deciding whether to permit the carrying out of an operation which is likely to 35 

damage any aspect of natural heritage by reason of which an SSSI notification has 
effect, the authority must notify SNH of the proposal to carry out the operation 
specifying— 

(a) the nature of the operation, 

(b) the proposed dates of commencement and completion, and 40 

(c) the land on which it is proposed to carry out the operation. 
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(4) Subsection (3) applies whether or not the operation would take place on land within a 
site of special scientific interest. 

(5) The authority must not decide whether to give its permission until the expiry of the 
period of 28 days beginning with the date of the notification to SNH unless SNH has 
notified the authority that it need not wait until then. 5 

(6) The authority must have regard to any advice received from SNH— 

(a) in deciding whether to give its permission, and 

(b) if it does decide to do so, in deciding what (if any) conditions are to be attached to 
its permission. 

(7) Subsection (8) applies where the authority does not follow any such advice which— 10 

(a) advises it against permitting an operation, or 

(b) advises it to attach certain conditions to a permission. 

(8) Where this subsection applies— 

(a) the permission given by the authority is subject to the conditions set out in 
subsection (10), and 15 

(b) the authority must give notice in accordance with subsection (9) to SNH and the 
applicant for permission. 

(9) A notice given under subsection (8)(b) must set out the permission given and its terms 
and must include a statement specifying— 

(a) what the authority has done, or proposes to do, in consequence of the advice given 20 

by SNH, 

(b) that in giving permission or, as the case may be, attaching conditions to the 
permission the authority has not followed advice received from SNH under 
subsection (6), and 

(c) the conditions set out in subsection (10). 25 

(10) The conditions referred to in subsections (8)(a) and (9)(c) are that— 

(a) the permitted operation must not be commenced before the end of the period of 28 
days beginning with the date on which notice under subsection (8)(b) is given, and 

(b) the operation is carried out in such a way as to give rise to as little damage or 
disturbance as is reasonably practicable in all the circumstances to the aspect of 30 

natural heritage referred to in subsection (3). 

 
16 Operations by owners or occupiers of sites of special scientific interest 

(1) An owner or occupier of land within a site of special scientific interest must not carry 
out, or cause or permit to be carried out, an operation requiring consent on the land 
except— 35 

(a) with the written consent of SNH given on an application under subsection (2), or 

(b) where section 17(1) applies. 

(2) An application for such consent must specify— 

(a) the nature of the operation, 

13
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(b) the proposed dates of commencement and completion, and 

(c) the land on which it is proposed to carry out the operation. 

(3) On an application under subsection (2) SNH may— 

(a) give consent to the operation being carried out, whether or not subject to 
conditions, or 5 

(b) refuse such consent. 

(4) The conditions referred to in subsection (3)(a) may, in particular, provide— 

(a) that, despite the terms of the application under subsection (2), the operation may 
be carried out— 

(i) only in such manner as SNH may specify, 10 

(ii) on part only of the land on which the owner or occupier wishes the 
operation to be carried out, 

(b) that the operation may be carried out only for, or within, such period as SNH may 
specify. 

(5) SNH may, by giving notice to the owner or occupier to whom consent to carry out an 15 

operation has been given, modify or withdraw its consent— 

(a) on completion of a review of it under section 6(4), or 

(b) where SNH considers that the carrying out of the operation requiring consent in 
accordance with the consent will damage the aspect of natural heritage to which it 
relates in a manner not foreseen by SNH at the time it gave consent. 20 

(6) Consent may not be modified or withdrawn under subsection (5)(b) without the 
agreement of the Scottish Ministers. 

(7) A modification or withdrawal under subsection (5)(a) has effect from— 

(a) the expiry of the time limit for appealing against it, or 

(b) where an appeal is made, its withdrawal or final determination.  25 

(8) A modification or withdrawal under subsection (5)(b) has effect on notice of it being 
given. 

(9) Where, under this section— 

(a) SNH— 

(i) refuses to consent to an operation being carried out, 30 

(ii) makes its consent subject to conditions, or 

(iii) modifies or withdraws its consent, and 

(b) it considers, having had regard to any guidance issued or approved under section 
42(1) so far as relating to circumstances in which it should offer to enter into a 
management agreement, that, despite the decision referred to in paragraph (a), it 35 

should offer to enter into such an agreement with the applicant or, as the case may 
be, the person to whom the consent was given, 

it must offer to enter into such an agreement on such terms and conditions (including 
provision for payment to the applicant by SNH) as, having regard to the guidance, it 
thinks fit. 40 
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(10) SNH must give an applicant reasons for a decision by virtue of this section— 

(a) to make its consent subject to conditions,  

(b) to refuse consent, 

(c) to modify or withdraw its consent, 

(d) where paragraph (a) of subsection (9) applies, not to offer to enter into a 5 

management agreement in pursuance of that subsection. 

 
17 Operations by owners or occupiers of sites of special scientific interest: authorised 

operations 

(1) SNH’s consent under section 16 is not required in relation to the carrying out of an 
operation requiring consent— 10 

(a) in respect of which permission has been given by a relevant regulatory authority 
in accordance with section 15, 

(b) which is authorised by a planning permission granted on an application under Part 
III of the Town and Country Planning (Scotland) Act 1997 (c.8), 

(c) which is an emergency operation particulars of which (including details of the 15 

emergency) are notified to SNH as soon as practicable after the necessity for the 
operation becomes apparent, 

(d) in accordance with the terms of a management agreement between SNH and the 
person carrying out the operation or causing or permitting it to be carried out, or 

(e) which is carried out as required by a land management order. 20 

(2) Subsection (3) applies where— 

(a) an owner or occupier of land within a site of special scientific interest carries out, 
or causes or permits to be carried out, an operation which would, but for 
subsection (1)(a) or (c), require SNH’s consent, and 

(b) the operation damages an aspect of natural heritage by reason of which an SSSI 25 

notification has effect. 

(3) Where this subsection applies the owner or occupier must— 

(a) consult SNH as to the manner in which the aspect should be restored to its former 
condition, and 

(b) restore it, so far as is reasonably practicable, to that condition in accordance with 30 

any advice given by SNH in pursuance of paragraph (a). 

(4) Section 16 and this section do not apply to an owner or occupier being a public body or 
office-holder acting in the exercise of its functions. 

 
18 Appeals in connection with operations requiring consent 

(1) An owner or occupier of land within a site of special scientific interest who is 35 

aggrieved— 

(a) by a condition imposed under subsection (3)(a) of section 16, 

(b) by a decision under subsection (3)(b) of that section to refuse consent, 

(c) by a decision under subsection (5) of that section to modify or withdraw consent, 

15



12 Nature Conservation (Scotland) Bill 
Part 2—Conservation and enhancement of natural heritage 

Chapter 1—Sites of special scientific interest 
 

(d) by a decision, where paragraph (a) of subsection (9) of that section applies, not to 
enter into a management agreement in pursuance of that subsection, 

(e) by the terms and conditions (including any provision for payment by SNH) on 
which SNH has offered to enter into a management agreement in pursuance of 
that subsection, 5 

may appeal to the Scottish Land Court. 

(2) An appeal under subsection (1) must be lodged not later than 28 days after the date on 
which SNH notified the appellant of the decision being appealed. 

(3) If, within— 

(a) the period of 4 months beginning on the date on which the owner or occupier 10 

seeking the consent made an application under section 16(2), or 

(b) such longer period, beginning on that date, as may be agreed in writing between 
SNH and the owner or occupier, 

SNH neither gives nor refuses the consent sought in the application, SNH is to be 
treated, for the purposes of this section, as having refused consent on the day on which 15 

the period expired and an appeal may be made and determined under this section 
accordingly. 

(4) If, within— 

(a) the period of 4 months beginning on the date on which SNH— 

(i) refuses consent to an operation being carried out, 20 

(ii) makes its consent subject to conditions, or 

(iii) modifies or withdraws its consent, or 

(b) such longer period, beginning on that date, as may be agreed in writing between 
SNH and the owner or occupier, 

SNH has not offered to enter into a management agreement in pursuance of section 25 

16(9), SNH is to be treated, for the purposes of this section, as having decided not to so 
offer on the day on which the period expired and an appeal may be made and 
determined under this section accordingly. 

(5) The Scottish Land Court must determine an appeal made under subsection (1) on the 
merits rather than by way of review and may do so by— 30 

(a) affirming the decision appealed against, 

(b) where the appeal is against a refusal of consent, directing SNH to give consent, 

(c) where the appeal is as to the conditions to which a consent is subject, quashing all 
or any of those terms or conditions, 

(d) where the appeal is against a decision not to offer to enter into a management 35 

agreement, directing SNH to so offer, 

(e) where the appeal is as to the terms and conditions of a management agreement, 
quashing all or any of those terms or conditions, 

(f) making such other order as it thinks fit. 

(6) The Scottish Land Court may direct SNH— 40 
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(a) where it determines an appeal under paragraph (b) or (c) of subsection (5), as to 
any conditions to which its consent to the carrying out of the operation requiring 
consent are to be subject, 

(b) where it determines an appeal under paragraph (d) or (e) of that subsection, as to 
terms and conditions of the management agreement (including provision for 5 

payment by SNH) which it must offer to enter into. 

 
Offences and byelaws 

19 Offences in relation to sites of special scientific interest 

(1) Any person who intentionally or recklessly damages any aspect of natural heritage by 
reason of which an SSSI notification has effect is, subject to subsection (2), guilty of an 10 

offence. 

(2) Any person who does anything which would, but for this subsection, amount to an 
offence under subsection (1) is not guilty of the offence if it is shown that— 

(a) the act was the incidental result of a lawful operation, 

(b) the person who carried out the lawful operation— 15 

(i) took reasonable precautions for the purpose of avoiding carrying out the 
act, or 

(ii) did not foresee, and could not reasonably have foreseen, that the act would 
be an incidental result of the carrying out of the lawful operation, and 

(c) that person took such steps as were reasonably practicable in all the circumstances 20 

to minimise the damage caused. 

(3) Any person who, without reasonable excuse, contravenes section 13(1), 14(5), 16(1) or 
17(3) is guilty of an offence. 

(4) Any person guilty of an offence under subsection (1) or (3) is liable— 

(a) on summary conviction, to a fine not exceeding £40,000, 25 

(b) on conviction on indictment, to a fine. 

(5) It is not a defence in proceedings for an offence under subsection (3) of contravening 
section 13(1) or 16(1) that the carrying out of the operation did not damage any aspect 
of natural heritage by reason of which an SSSI notification has effect. 

 
20 Byelaws 30 

(1) SNH may make byelaws for the protection of a site of special scientific interest. 

(2) The following provisions of the National Parks and Access to the Countryside Act 1949 
(c.97) apply in relation to byelaws under subsection (1) as they apply in relation to 
byelaws under section 20 of that Act— 

(a) subsections (2) and (3) of section 20 (reading references in those subsections to 35 

nature reserves as references to sites of special scientific interest), and 

(b) sections 106 and 107. 
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Supplementary 

21 Advisory Committee on sites of special scientific interest 

(1) There is to continue to be a committee (“the Advisory Committee”) with the advisory 
function relating to sites of special scientific interest conferred on it by this section. 

(2) The convener and other members of the Advisory Committee are to be appointed by the 5 

Scottish Ministers, on such terms and conditions as they may determine, from among 
persons appearing to them to have scientific qualifications and experience in relation to 
flora or fauna or the geological or geomorphological features of land. 

(3) Those terms and conditions must include arrangements for the payment by SNH of 
remuneration and allowances. 10 

(4) A member of SNH, or of any committee appointed by it, may not be appointed to the 
Advisory Committee. 

(5) The Scottish Ministers may, from time to time, give directions to the Advisory 
Committee as to its procedure.  

(6) Subsection (7) applies where— 15 

(a) any person makes a representation to SNH in relation to an aspect of natural 
heritage by reason of which an SSSI notification has effect, 

(b) that person does not agree to withdraw the representation, 

(c) SNH does not consider the representation to be frivolous, and 

(d) if the representation is made after the expiry of the time limit for making 20 

representations in pursuance of paragraph 4(c) of schedule 1 with respect to the 
SSSI notification in question, not less than 10 years have elapsed from the date on 
which the last such representation was made or, where no such representation has 
been made previously, the date on which the SSSI notification was given. 

(7) Where this subsection applies SNH must— 25 

(a) refer the matter to the Advisory Committee, and 

(b) take such action as it thinks fit in consequence of any advice given by the 
Advisory Committee on the matter. 

 
22 SSSI register 

(1) The Keeper of the Registers of Scotland (“the Keeper”) must keep a register 30 

containing— 

(a) copies of each SSSI notification,  

(b) copies of all— 

(i) notifications given under section 5(1), 6(5), 7(3), 8(1) or 9(1), 

(ii) notices given under paragraph 12 or 17 of schedule 1, 35 

in relation to the SSSI notification, and 

(c) such other information in relation to SSSI notifications as may be required by 
regulations under subsection (4). 

(2) The Keeper must ensure that— 
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(a) the register is, at all reasonable times, available for public inspection, 

(b) members of the public are given facilities for obtaining copies of entries in the 
register on payment of such fees as may be prescribed under section 25 of the 
Land Registers (Scotland) Act 1868 (c.64), 

(c) any person requesting it is, on payment of such a fee, supplied with an extract 5 

entry certified to be a true copy of the original. 

(3) An extract entry certified as mentioned in subsection (2)(c) is sufficient evidence of the 
original. 

(4) The Scottish Ministers may by regulations make provision— 

(a) as to the form and manner in which the register is to be kept, 10 

(b) as to the information (in addition to that specified in subsection (1)(a) and (b)) 
which the register is to contain, 

(c) as to amendment of the register, 

(d) requiring SNH to send to the Keeper for registration in the register, in such form 
and manner as the regulations may specify, copies of the notifications and notices 15 

specified in subsection (1)(a) and (b) and such other documents and information 
as the regulations may specify. 

 
CHAPTER 2 

NATURE CONSERVATION ORDERS 

23 Nature conservation orders 20 

(1) Where the Scottish Ministers consider that, for either or both of the purposes specified 
in subsection (2), the carrying out of an operation on land of a description specified in 
subsection (3) should be wholly or partly prohibited, they may make an order (a “nature 
conservation order”)— 

(a) specifying the operation, 25 

(b) specifying the circumstances (if any) in which the carrying out of the operation is 
not prohibited, and 

(c) prohibiting any person from carrying it out on such land other than in those 
circumstances. 

(2) The purposes referred to in subsection (1) are— 30 

(a) the conservation of any aspect of natural heritage by reason of which land 
(whether or not the land in question) is a site of special scientific interest or, as the 
case may be, is otherwise considered by the Scottish Ministers to be of special 
interest, 

(b) compliance with an international obligation. 35 

(3) The land referred to in subsection (1) is— 

(a) land which is, or forms part of, a site of special scientific interest, 

(b) land which is not, or does not form part of, a site of special scientific interest but 
is, in the opinion of the Scottish Ministers, of special interest by reason of any 
aspect of its natural heritage, 40 
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(c) land which is contiguous to, or which the Scottish Ministers consider to be 
otherwise associated with, land of the type described in paragraph (a) or (b), or 

(d) any combination of land of the types described in paragraphs (a) to (c). 

(4) The circumstances which may be specified in a nature conservation order by virtue of 
subsection (1)(b) include, for example, the carrying out of an operation— 5 

(a) at a particular time, 

(b) in a particular manner, or 

(c) in accordance with particular conditions. 

(5) Each operation specified in a nature conservation order is, so far as prohibited by the 
order in relation to the land to which the order relates, referred to in this Act as a 10 

“prohibited operation”. 

(6) A nature conservation order has effect on being made. 

(7) A nature conservation order ceases to have effect— 

(a) on the date on which a decision not to confirm it is made under paragraph 5 of 
schedule 2, 15 

(b) if no decision is made under that paragraph within the period mentioned in sub-
paragraph (a) of that paragraph or that period as extended under paragraph 12 of 
that schedule, at the end of that period, or 

(c) on the date on which an order under section 24(1) revoking it is made. 

 
24 Amendment or revocation of nature conservation orders 20 

(1) The Scottish Ministers may by order amend or revoke a nature conservation order (and 
an order under this subsection is, in this Act, referred to as an amending order or, as the 
case may be, a revoking order). 

(2) An amending order may— 

(a) add to the prohibited operations specified in a nature conservation order, modify 25 

the description of any prohibited operation so specified or remove any prohibited 
operation so specified from the order, 

(b) amend any circumstances specified in a nature conservation order in relation to an 
operation by virtue of section 23(1)(b), 

(c) extend or restrict the area of land to which a nature conservation order relates. 30 

(3) An amending order has effect on being made. 

(4) A nature conservation order which is amended by an amending order has effect, for so 
long as the amending order has effect, as amended. 

(5) A revoking order may revoke a nature conservation order in relation to part only of the 
land to which the nature conservation order relates. 35 

(6) A revoking order has effect on being made. 

 
25 Nature conservation orders and related orders: procedure 

Schedule 2 sets out procedure relating to nature conservation orders, amending orders 
and revoking orders. 
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26 Review of nature conservation orders 

(1) The Scottish Ministers may, when they think fit, review a nature conservation order for 
the purposes of determining whether they should make an amending order or a revoking 
order in relation to it. 

(2) The Scottish Ministers must carry out— 5 

(a) the first such review within 6 years of the date on which the nature conservation 
order was made, 

(b) any subsequent such review within 6 years of the previous review. 

 
27 Offences in relation to nature conservation orders 

(1) Any person who carries out, or causes or permits to be carried out, a prohibited 10 

operation on any land to which a nature conservation order relates is guilty of an offence 
and liable— 

(a) on summary conviction, to a fine not exceeding £40,000, 

(b) on conviction on indictment, to a fine. 

(2) It is not a defence in proceedings for an offence under subsection (1) that the carrying 15 

out of the prohibited operation did not damage any aspect of the natural heritage of the 
land to which the nature conservation order relates. 

 
28 Reports 

A report submitted by SNH under section 10(2) (annual report) of the Natural Heritage 
(Scotland) Act 1991 (c.28) for any year must set out particulars of any land in relation to 20 

which a nature conservation order, amending order or revoking order has come into 
effect during that year. 

 
CHAPTER 3 

LAND MANAGEMENT ORDERS 

29 Proposals for land management orders 25 

(1) This section applies to— 

(a) land which is, or forms part of, a site of special scientific interest, 

(b) land which is contiguous to, or which SNH considers to be otherwise associated 
with, a site of special scientific interest, 

(c) any combination of land of the type described in paragraphs (a) and (b). 30 

(2) Where— 

(a) any of subsections (3) to (5) applies, and 

(b) SNH considers that an order under section 30(1) (a “land management order”) in 
relation to the land is necessary or expedient for the purpose of conserving, 
restoring or otherwise enhancing any aspect of natural heritage by reason of which 35 

an SSSI notification has effect, 

SNH may propose to the Scottish Ministers that they make a land management order. 
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(3) This subsection applies where—  

(a) SNH has offered to enter into a management agreement in relation to land to 
which this section applies for the purpose specified in subsection (2)(b), and 

(b) the offeree has refused or failed to enter into the agreement. 

(4) This subsection applies where a person fails to comply with a management agreement 5 

entered into with SNH, for the purpose specified in subsection (2)(b), in relation to land 
to which this section applies. 

(5) This subsection applies where SNH has not, by reason of not being aware of the name or 
address of any owner or occupier of land to which this section applies, been able to offer 
to enter into a management agreement in relation to the land. 10 

(6) Subsection (5) does not apply unless— 

(a) SNH has given notice in accordance with section 49(8) stating that it wishes to 
offer to enter into a management agreement in relation to the land, and 

(b) 28 days have passed since the notice was given. 

(7) A proposal under subsection (2) must— 15 

(a) describe the land to which it relates in a manner which would be sufficient to 
enable a document relating to the land to be recorded in the General Register of 
Sasines or, as the case may be, registered in the Land Register of Scotland, 

(b) be accompanied by a map on which the land is delineated, 

(c) describe the aspect of natural heritage in question, 20 

(d) explain why SNH offered to, or wishes to offer to, enter into a management 
agreement in relation to the land or, as the case may be, specify the failure to 
comply with a management agreement which has been entered into,  

(e) specify— 

(i) any operations (including any operations requiring consent) which should 25 

be carried out on the land for the purpose of conserving, restoring or 
otherwise enhancing that aspect of natural heritage, 

(ii) the persons who should carry out the operations, and 

(iii) how and when the operations should be carried out, 

(f) state— 30 

(i) the costs which the persons referred to in paragraph (e)(ii) are likely to 
incur by so doing, and 

(ii) the amounts which SNH should pay to those persons in respect of those 
costs, and 

(g) specify any operations which should not be carried out on the land. 35 

 
30 Power to make land management orders 

(1) The Scottish Ministers must, within 3 months of the expiry of the period during which 
representations on a proposal for a land management order may be made in pursuance of 
paragraph 3(c) of schedule 3, after considering the matters specified in subsection (2)— 

(a) make a land management order in the manner which has been proposed, 40 
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(b) make such other land management order as the Scottish Ministers think fit in 
relation to the land, or any part of the land, to which the proposal relates, or 

(c) refuse to make a land management order in relation to that land or any part of it. 

(2) Those matters are— 

(a) the proposal under section 29(2) and the accompanying map, 5 

(b) any representations made to them in pursuance of paragraph 3(c) of schedule 3, 
and 

(c) any information provided to them in pursuance of paragraph 6 of that schedule in 
relation to the proposal. 

 
31 Content of land management orders 10 

(1) A land management order must— 

(a) describe the land to which the order relates in a manner which would be sufficient 
to enable the order to be recorded in the General Register of Sasines or, as the 
case may be, registered in the Land Register of Scotland, 

(b) be accompanied by a map on which the land is delineated, 15 

(c) describe the aspect of the natural heritage of the land which is to be conserved, 
restored or otherwise enhanced in pursuance of the order, 

(d) specify— 

(i) the operations which are to be carried out on the land for the purpose of 
conserving, restoring or otherwise enhancing that aspect, 20 

(ii) the persons who are to carry out those operations, and 

(iii) how and when those operations are to be carried out, 

(e) specify any operations which must not be carried out on the land, 

(f) specify the date on which the order is to come into effect and the period for which 
it is to have effect, and 25 

(g) set out the circumstances in which an appeal may be made under section 34(1) 
against the decision to make the order. 

(2) Any operation specified in a land management order by virtue of subsection (1)(e) is, in 
relation to the land to which the order relates, referred to in this Act as an “excluded 
operation”. 30 

(3) A land management order may provide for the making of payments by SNH to any 
person in respect of reasonable costs incurred by the person in carrying out an operation 
specified in the order by virtue of subsection (1)(d)(i). 

 
32 Review of land management orders 

(1) The Scottish Ministers may, when they think fit, review a land management order for 35 

the purposes of determining whether they should make an order amending or revoking 
it. 

(2) The Scottish Ministers must carry out— 
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(a) the first such review within 6 years of the date on which the land management 
order was made, 

(b) any subsequent such review within 6 years of the previous review. 

(3) If, on completion of a review, the Scottish Ministers decide that the land management 
order should be amended or revoked they may make an order to that effect. 5 

 
33 Land management orders and related orders: procedure 

Schedule 3 sets out procedure relating to land management orders and orders under 
section 32(3). 

 
34 Appeals in connection with land management orders and related orders 

(1) Any owner or occupier of land to which a land management order relates who is 10 

aggrieved by— 

(a) a decision of the Scottish Ministers to make a land management order or an order 
under section 32(3), or 

(b) the terms or conditions of such an order, 

may appeal to the Scottish Land Court. 15 

(2) An appeal under subsection (1) must be lodged not later than 28 days after the date on 
which the Scottish Ministers gave notice to the appellant of the decision being appealed. 

(3) The Scottish Land Court must determine an appeal under subsection (1) on the merits 
rather than by way of review and may do so by— 

(a) affirming the order in question, 20 

(b) directing the Scottish Ministers to amend the order in such manner as the Court 
may specify, 

(c) directing the Scottish Ministers to revoke the order, 

(d) making such other order as it thinks fit. 

 
35 Effect of land management orders 25 

(1) A land management order has effect from— 

(a) the expiry of the time limit for appealing against the decision to make the land 
management order, or 

(b) where such an appeal is made, its withdrawal or final determination. 

(2) A land management order ceases to have effect— 30 

(a) on the expiry of the time limit for appealing against the decision to make an order 
under section 32(3) revoking the land management order, or 

(b) where such an appeal is made, on its withdrawal or final determination. 

(3) A land management order has effect as amended by an order under section 32(3)— 

(a) from the expiry of the time limit for appealing against the decision to make the 35 

order under that section, or 

(b) where such an appeal is made, from its withdrawal or final determination. 
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36 Offences in relation to land management orders 

(1) Any person who fails to carry out, in the manner required by a land management order, 
an operation which the person is required by the order to carry out is guilty of an 
offence. 

(2) Any person who carries out, or causes or permits to be carried out, an excluded 5 

operation is guilty of an offence. 

(3) Any person guilty of an offence under subsection (1) or (2) is liable— 

(a) on summary conviction, to a fine not exceeding £40,000, 

(b) on conviction on indictment, to a fine. 

 
37 Enforcement of land management orders 10 

(1) Subsection (2) applies where SNH considers— 

(a) that any operation required to be carried out by a land management order has not 
been carried out within the period or by the date specified in it, or 

(b) that any such operation has been carried out otherwise than in the manner so 
specified. 15 

(2) Where this subsection applies SNH— 

(a) is not required to make any payment (and may recover any payments made) in 
pursuance of the land management order in relation to the operation in question, 
and 

(b) may— 20 

(i) carry out the operation, or carry out such further work as is necessary to 
ensure that it is carried out, in the manner so specified, and 

(ii) recover from the person whom the land management order required to 
carry out the operation any additional expenses reasonably incurred by it in 
doing so. 25 

(3) The reference in subsection (2) to additional expenses incurred by SNH in carrying out 
an operation or further works is a reference to expenses incurred by SNH in so doing 
less the amount which SNH would, if that subsection had not applied, be required to pay 
in relation to the carrying out of the operation. 

 
CHAPTER 4 30 

GENERAL AND SUPPLEMENTARY 

38 Acquisition of land by SNH 

(1) SNH may— 

(a) acquire by agreement, 

(b) with the authorisation of the Scottish Ministers, acquire compulsorily, 35 

all or any part of land of a description specified in subsection (2). 

(2) The land referred to in subsection (1) is— 
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(a) land which is a site of special scientific interest, 

(b) any other land to which a nature conservation order or land management order 
applies, 

(c) any other land which is contiguous to, or which SNH considers to be otherwise 
associated with, land of the type described in paragraph (a) or (b). 5 

(3) SNH may acquire land under subsection (1)(b) only where it is necessary to do so for 
the purpose of securing the conservation, restoration or other enhancement of any aspect 
of natural heritage by reason of which an SSSI notification or nature conservation order 
has effect. 

(4) The power to acquire land under this section includes power to acquire a servitude or 10 

other right in or over land by the creation of a new right. 

(5) The Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947 (c.42) applies 
in relation to an acquisition under subsection (1)(b) as if— 

(a) this section were contained in an Act in force immediately before the 
commencement of that Act,  15 

(b) references in that Act to a local authority were references to SNH. 

(6) Where SNH acquires land under this section it may— 

(a) manage the land itself, or 

(b) dispose of the land, or of any interest in it, on terms designed to achieve the 
purpose for which the land was acquired. 20 

 
39 Restoration orders 

(1) Where— 

(a) a person is convicted of an offence under section 19(1), or 

(b) the operation in respect of which a person is convicted of an offence under section 
19(3), 27(1) or 36(2) has damaged any aspect of natural heritage by reason of 25 

which an SSSI notification or nature conservation order has effect, 

the court by which the person is convicted may, in addition to dealing with the person in 
any other way, by order require the person to carry out, within such period as may be 
specified in the order, such operations for the purpose of restoring, so far as is 
reasonably practicable, the aspect of natural heritage to its former condition as may be 30 

so specified. 

(2) Before making an order under subsection (1), the court must have regard to any 
representations by SNH as to the manner in which the aspect should be restored. 

(3) At any time before an order under subsection (1) has been complied with, the court by 
which it was made may, on the application of the person against whom it was made, 35 

discharge or modify the order if it appears to the court that a change in circumstances 
has made compliance or full compliance with the order impracticable or unnecessary. 

(4) If, within the period specified in an order under subsection (1), the person against whom 
the order was made fails, without reasonable excuse, to comply with it, the person is 
guilty of an offence and liable— 40 

(a) on summary conviction, to a fine not exceeding £40,000, 
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(b) on conviction on indictment, to a fine. 

(5) If, within the period specified in an order under subsection (1), any operations specified 
in the order have not been carried out in accordance with the order, SNH may— 

(a) carry out those operations, and 

(b) recover from the person against whom the order was made any expenses 5 

reasonably incurred by it in doing so. 

(6) An order under subsection (1) is, for the purposes of any appeal or review, to be treated 
as a sentence. 

 
40 Signs etc. 

(1) SNH may— 10 

(a) put up, maintain or remove signs on any land, or 

(b) take such other action as it considers appropriate, 

for the purpose of providing information to the public in relation to any land to which an 
SSSI notification, nature conservation order or land management order relates or in 
respect of which byelaws have been made under section 20(1). 15 

(2) Any person who damages or destroys— 

(a) any sign put up by SNH in pursuance of subsection (1), 

(b) any notice affixed by SNH or the Scottish Ministers to an object on land for the 
purposes of giving notification under or by virtue of this Part, 

is guilty of an offence and liable, on summary conviction, to a fine not exceeding level 5 20 

on the standard scale. 

 
41 Change of owner or occupier 

(1) This section applies where a person with an interest in land within a site of special 
scientific interest or to which a nature conservation order or land management order 
relates— 25 

(a) disposes of the interest, or 

(b) where the person is the owner of the land, becomes aware that it is occupied by an 
additional or a different occupier. 

(2) The person with an interest in the land must, within the period of 28 days beginning 
with the date on which the person disposed of the interest or became aware of the 30 

change in occupation, send a notice to— 

(a) SNH, and 

(b) in the case of a disposal, to the person to whom the interest is disposed. 

(3) The notice must specify the land concerned and— 

(a) in the case of a disposal— 35 

(i) specify the date on which the person disposed of the interest in the land and 
the name and address of the person to whom the person disposed of the 
interest, and 
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(ii) where the notice is given under subsection (2)(b), explain the effect of the 
SSSI notification, nature conservation order or land management order 
which relates to the land, 

(b) in the case of a change in occupation, the date, to the best of the owner’s 
knowledge, on which the change took place and, as far as the owner knows them, 5 

the name and address of the additional or different occupier. 

(4) For the purposes of this section, a person is treated as disposing of an interest in land if 
the person disposes of it by way of sale, exchange or lease, or by way of the creation of 
any servitude, right or privilege over that interest or by any other way except the grant 
of a standard security. 10 

 
42 Guidance 

(1) The Scottish Ministers may issue guidance (or approve guidance issued by others) 
containing recommendations, advice and information for the assistance of— 

(a) SNH in exercising its functions under this Part, and 

(b) persons affected or likely to be affected by the exercise by SNH of any of those 15 

functions, 

and may issue revisions of any guidance issued by them (or approve revisions of 
guidance issued by others). 

(2) Guidance issued or approved under subsection (1) may, in particular, contain 
information— 20 

(a) as to the circumstances in which SNH should, for the purposes of section 3(1), 
5(1) or 9(1), consider land to be of special interest or, as the case may be, no 
longer to be of special interest, 

(b) as to circumstances in which, and the terms and conditions on which, SNH should 
offer to enter into a management agreement, 25 

(c) as to the amounts which SNH should pay to persons carrying out operations 
specified in land management orders. 

(3) Before issuing or approving guidance under subsection (1), the Scottish Ministers must 
consult SNH and such persons appearing to them to represent other interests concerned 
as they think fit. 30 

(4) The Scottish Ministers must publish any guidance issued by them under subsection (1) 
in such manner (including on the internet or by other electronic means) as they think fit. 

 
43 Power to search for evidence etc. 

(1) A constable who suspects with reasonable cause that any person is committing or has 
committed an offence under this Part may, without warrant— 35 

(a) stop and search that person if the constable suspects with reasonable cause that 
evidence of the commission of the offence is to be found on that person, 

(b) search or examine any thing which that person may then be using or may have 
used, or may have or have had in the person’s possession, if the constable suspects 
with reasonable cause that evidence of the commission of the offence is to be 40 

found on that thing, 
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(c) seize and detain for the purposes of proceedings under this Part any thing which 
may be evidence of the commission of the offence. 

(2) A constable who suspects with reasonable cause that any person is committing or has 
committed an offence under this Part may, for the purpose of exercising the powers 
conferred by subsection (1), enter any land. 5 

 
44 Powers of entry: authorised persons 

(1) Any person authorised in writing by SNH may, at any reasonable time, enter any land 
for any of the following purposes— 

(a) to determine whether to give or confirm an SSSI notification or a notification 
under section 5(1), 6(5), 7(3), 8(1) or 9(1) in relation to the land, 10 

(b) to assess the condition of the aspect of the natural heritage of land by reason of 
which an SSSI notification or nature conservation order has effect, 

(c) to determine whether or not to offer to enter into a management agreement in 
relation to the land or to ascertain the terms on which it should offer to enter into 
such an agreement, 15 

(d) to ascertain whether a management agreement is being, or has been, complied 
with, 

(e) to determine whether or not to formulate a proposal under section 29(2) for a land 
management order, 

(f) to ascertain whether an offence under section 19(1) or (3), 27(1) or 36(1) or (2) or 20 

under byelaws made by virtue of section 20 is being, or has been, committed on or 
in relation to the land, 

(g) to ascertain whether an operation required to be carried out by a land management 
order or an order under section 39(1) has been carried out in accordance with the 
order, 25 

(h) to carry out operations in pursuance of section 37 or 39(5), 

(i) to determine any question in relation to the acquisition of the land by agreement 
or compulsorily, 

(j) to determine any question in relation to compensation under section 20(3) of the 
National Parks and Access to the Countryside Act 1949 (c.97) as it applies in 30 

relation to byelaws made under section 20 of this Act, 

(k) to put up, maintain or remove signs, or to do anything else, for the purposes of 
section 40, 

(l) where SNH is not aware of the name or address of an owner or occupier of the 
land, to affix a notice to a conspicuous object on the land for the purposes of 35 

section 49(8). 

(2) Any person authorised in writing by the Scottish Ministers may, at any reasonable time, 
enter any land for any of the following purposes— 

(a) to determine whether a nature conservation order, or an amending order or 
revoking order, should be made in relation to the land, 40 

(b) to determine whether a land management order, or an order under section 32(3) 
amending or revoking such an order, should be made in relation to the land, 
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(c) where the Scottish Ministers are not aware of the name or address of an owner or 
occupier of the land, to affix a notice to a conspicuous object on the land for the 
purposes of section 49(8). 

(3) The powers conferred by subsections (1) and (2) to enter land for any purpose 
mentioned in those subsections include power to enter for the same purpose any land 5 

other than that referred to in the subsection in question. 

 
45 Powers of entry: further provision 

(1) Nothing in section 43(2) or 44 authorises any person to enter a dwelling or lockfast 
premises otherwise than in execution of a warrant granted under paragraph 2(1) of 
schedule 4. 10 

(2) Any person who intentionally obstructs a person acting in the exercise of any power 
conferred by section 43(2) or 44 is guilty of an offence and liable on summary 
conviction to a fine not exceeding level 5 on the standard scale. 

(3) Schedule 4 makes further provision about the exercise of the powers conferred by 
sections 43(2) and 44; and references in those provisions and that schedule to a power 15 

conferred by section 43(2) or 44 include references to such a power exercisable by 
virtue of a warrant under that schedule. 

 
46 SNH: power to enforce 

(1) Compliance with sections 12(2) and (3) and 15 is enforceable by civil proceedings 
brought by SNH for interdict or for any other appropriate remedy. 20 

(2) Where, on an application by SNH, the court is satisfied that any operation being, or 
proposed to be, carried out is damaging or is likely to damage— 

(a) any aspect of natural heritage by reason of which an SSSI notification or nature 
conservation order has effect, or 

(b) any other aspect of Scotland’s natural heritage which is of national importance, 25 

the court may make such order (whether for interdict or otherwise) as it considers 
appropriate. 

(3) An application under subsection (2) may be made whether or not civil proceedings 
under subsection (1) would be competent. 

(4) Subsections (1) and (2) do not prevent any other person who has a right to bring 30 

proceedings for compliance with the provisions specified in subsection (1) or, as the 
case may be, in relation to the matters referred to in subsection (2), from doing so. 

(5) In this section “the court” means the Court of Session or the sheriff. 

 
47 Offences: penalties and time limits 

(1) The court must, in determining the amount of any fine to be imposed on a person 35 

convicted of an offence under this Part, have regard in particular to any financial benefit 
which has accrued or is likely to accrue to the person in consequence of the offence. 
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(2) Summary proceedings for an offence under this Part may, subject to subsection (3), be 
brought within a period of 6 months from the date on which evidence sufficient in the 
opinion of the prosecutor to warrant the proceedings came to the prosecutor’s 
knowledge. 

(3) No such proceedings may be brought more than 3 years— 5 

(a) after the commission of the offence, or 

(b) in the case of a continuous contravention, after the last date on which the offence 
was committed. 

(4) A certificate signed by or on behalf of the prosecutor and stating the date on which such 
evidence came to the prosecutor’s knowledge is conclusive evidence of that fact; and a 10 

certificate stating that matter and purporting to be so signed is to be treated as being so 
signed unless the contrary is proved. 

 
48 Offences by bodies corporate etc. 

(1) Where an offence under this Part committed— 

(a) by a body corporate, is committed with the consent or connivance of, or is 15 

attributable to any neglect on the part of, a person who— 

(i) is a director, manager or secretary of the body corporate, or 

(ii) purports to act in any such capacity, 

(b) by a Scottish partnership, is committed with the consent or connivance of, or is 
attributable to any neglect on the part of, a person who— 20 

(i) is a partner, or 

(ii) purports to act in that capacity, 

(c) by an unincorporated association other than a Scottish partnership, is committed 
with the consent or connivance of, or is attributable to any neglect on the part of, a 
person who— 25 

(i) is concerned in the management or control of the association, or 

(ii) purports to act in the capacity of a person so concerned, 

the individual (as well as the body corporate, Scottish partnership or, as the case may be, 
unincorporated association) is guilty of the offence and is liable to be proceeded against 
and punished accordingly. 30 

(2) Where the affairs of a body corporate are managed by its members, subsection (1) 
applies in relation to the acts and defaults of a member in connection with the member’s 
functions of management as if the member were a director of the body corporate. 

 
49 Notices etc. 

(1) In this Part “notice” and “notification” mean notice or notification in writing. 35 

(2) A reference in this Part to SNH or the Scottish Ministers giving notice or notification to 
the interested parties is a reference to giving notice or notification to— 

(a) every owner and occupier of the land, or any part of it, to which the notice or 
notification relates, 
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(b) the Scottish Ministers or, as the case may be, SNH, 

(c) every local authority in whose area the land, or any part of it, is situated, 

(d) where the land, or any part of it, is situated in a National Park, the National Park 
authority for the National Park, 

(e) where a planning authority for the district in which the land, or any part of it, is 5 

situated is not notified under paragraph (c) or (d), that planning authority, 

(f) every community council (within the meaning of Part IV of the Local 
Government (Scotland) Act 1973 (c.65)) in whose area the land, or any part of it, 
is situated, 

(g) every statutory undertaker which the person giving the notice or notification 10 

considers may carry out operations which may affect the land or any part of it, 

(h) every relevant regulatory body which the person giving the notice or notification 
considers likely to have functions which relate to the land or any part of it, 

(i) every community body which has registered an interest in the land, or in any part 
of it, under Part 2 of the Land Reform (Scotland) Act 2003 (asp 2), 15 

(j) every other person appearing to the person giving the notice or notification to 
have an interest in the land or any part of it, and 

(k) such other persons as the person giving the notice or notification thinks fit, 

and the date on which the Scottish Ministers or, as the case may be, SNH receive a 
notice or notification given to the interested parties is to be treated as the date on which 20 

the notice or notification is given. 

(3) The validity of notice or notification given to the interested parties is not affected by 
failure to give the notice or notification to any of the persons specified in paragraphs (f) 
to (k) of subsection (2). 

(4) The Scottish Ministers may by order modify subsection (2) so as to— 25 

(a) add or remove a type of person to or, as the case may be, from those referred to in 
that subsection, or 

(b) amend any description of a type of person so referred to. 

(5) Any reference in this Part to a notice or notification being given to a person is, unless 
subsection (8) applies, to be construed as a reference to its being— 30 

(a) delivered to the person to whom it is to be given, or 

(b) sent in a prepaid registered letter, or by the recorded delivery service, addressed— 

(i) where that person is an incorporated company or body, to the secretary, 
clerk or chief executive of the company or body at its registered or 
principal office,  35 

(ii) where that person is a public office-holder, to the office-holder at the 
office-holder’s principal office, 

(iii) in any other case, to the person at that person’s usual or last known place of 
abode. 
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(6) Any reference in this Part to a request for review, a proposal or an application (other 
than an application to a court) being made, or a consent being given, is to be construed 
as a reference to its being— 

(a) delivered or sent in the manner described in subsection (5), or 

(b) transmitted to the person to whom it is being made or given in some other 5 

reasonable manner (including by electronic means). 

(7) Subsection (8) applies where— 

(a) SNH is to give notice to the owners and occupiers of land in pursuance of section 
29(6), 

(b) any other notice or notification is to be given under this Part to the owners and 10 

occupiers of land and SNH is or, as the case may be, the Scottish Ministers are not 
aware of the name or address of any owner or occupier of the land. 

(8) Where this subsection applies a copy of the notice or notification must be addressed to 
“The owners and any occupiers” of the land (describing it) and a copy of it must be 
affixed to some conspicuous object on the land (and so doing is to be treated as 15 

sufficient for the purposes of providing notice or notification to each owner or occupier 
whose name and address is unknown). 

 
50 Transitional arrangements 

(1) Schedule 5 contains transitional and transitory provisions and savings consequential on 
this Part. 20 

(2) This section and that schedule are without prejudice to sections 52(2)(a) and 54. 

 

PART 3 

PROTECTION OF WILDLIFE 

51 Protection of wildlife 

Schedule 6 sets out amendments and repeals to Part I (wildlife) of the 1981 Act. 25 

 

PART 4 

GENERAL 

52 Orders and regulations: general 

(1) Any power of the Scottish Ministers under this Act to make orders (except nature 
conservation orders, amending orders, revoking orders, land management orders and 30 

orders under section 32(3) and paragraph 11(3) of schedule 5) or regulations is 
exercisable by statutory instrument. 

(2) Any such power includes power to make— 

(a) such incidental, supplemental, consequential, transitional, transitory or saving 
provision as the Scottish Ministers think necessary or expedient, 35 

(b) different provision for different purposes and different areas. 

(3) An order under section 54 may modify any enactment, instrument or document. 
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(4) A statutory instrument containing an order or regulations under this Act (except sections 

54 (where subsection (5) applies) and 57) is subject to annulment in pursuance of a 
resolution of the Scottish Parliament. 

(5) No order under section 54 containing provisions which add to, replace or omit any part 
of the text of an Act is to be made unless a draft of the statutory instrument containing 5 

the order has been laid before, and approved by resolution of, the Parliament. 

 
53 Crown application 

(1) Parts 1 and 2 and this Part bind the Crown, but not Her Majesty in her private capacity. 

(2) The amendments and repeals of enactments made by schedule 7 bind the Crown to the 
same extent as the enactments amended or repealed. 10 

(3) Part 2 applies to Crown land with the following modifications. 

(4) Byelaws made by virtue of section 20 may apply to Crown land only if the appropriate 
authority consents. 

(5) No order may be made under section 23 or 30 in relation to Crown land unless the 
appropriate authority has consented to the making of the order. 15 

(6) An interest in Crown land, other than one held by or on behalf of the Crown, may be 
acquired under section 38, but only with the consent of the appropriate authority. 

(7) No contravention by the Crown of any provision made by or under Part 2 makes the 
Crown criminally liable; but the Court of Session may, on the application of any public 
body or office-holder having responsibility for enforcing that provision, declare 20 

unlawful any act or omission of the Crown which constitutes such a contravention. 

(8) Despite subsection (7), any provision made by or under Part 2 applies to persons in the 
public service of the Crown as it applies to other persons. 

(9) In this section “Crown land” means land an interest in which belongs to Her Majesty in 
right of the Crown, to an office-holder in the Scottish Administration or to a government 25 

department, or which is held in trust for Her Majesty for the purposes of the Scottish 
Administration or a government department. 

(10) In this section “the appropriate authority”, in relation to any land— 

(a) in the case of land belonging to Her Majesty in right of the Crown and forming 
part of the Crown Estate, means the Crown Estate Commissioners, 30 

(b) in the case of any other land belonging to Her Majesty in right of the Crown, 
means the office-holder in the Scottish Administration or, as the case may be, 
government department having the management of the land, 

(c) in the case of land belonging to an office-holder in the Scottish Administration or 
to a government department or held in trust for Her Majesty for the purposes of 35 

the Scottish Administration or a government department, means that office-holder 
or government department. 

(11) It is for the Scottish Ministers to determine any question which arises as to who is the 
appropriate authority in relation to any land, and their decision is final. 
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54 Ancillary provision 

The Scottish Ministers may by order make such incidental, supplemental, consequential, 
transitional, transitory or saving provision as they consider necessary or expedient for 
the purposes or in consequence of this Act. 

 
55 Minor and consequential amendments and repeals 5 

Schedule 7 sets out minor amendments and amendments and repeals consequential upon 
the provisions of this Act. 

 
56 Interpretation 

(1) In this Act— 

“the 1981 Act” means the Wildlife and Countryside Act 1981 (c.69), 10 

“Advisory Committee” has the meaning given in section 21(1), 

“amending order” has the meaning given in section 24(1), 

“excluded operation” has the meaning given in section 31(2), 

“interested parties” is to be construed in accordance with section 49(2), 

“land management order” has the meaning given in section 29(2), 15 

“local authority” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c.39), 

“management agreement” means an agreement under— 

(a) section 16 (agreements for establishment of nature reserves) of the National 
Parks and Access to the Countryside Act 1949 (c.97), 20 

(b) section 49A (agreements to secure the conservation and enhancement, or to 
foster the understanding and enjoyment, of natural heritage) of the 
Countryside (Scotland) Act 1967 (c.86), or 

(c) section 15 (agreements for the purpose of conserving the natural heritage of 
areas of special scientific interest) of the Countryside Act 1968 (c.41), 25 

“natural heritage” means, in relation to land, the flora, fauna and geological and 
geomorphological features of the land; and references to aspects of natural 
heritage are to be construed accordingly, 

“nature conservation order” means an order under section 23(1), 

“operations” includes works and other activities, 30 

“operation requiring consent” has the meaning given in section 3(6), 

“permission” includes authorisation, consent and any other type of permission 
(and “permit”, “permitted” and “permitting” are to be construed accordingly), 

“prohibited operation” has the meaning given in section 23(5), 

“public body or office-holder” includes a statutory undertaker and any person 35 

exercising functions of a public nature, but does not include any court or any 
tribunal or body exercising the judicial power of the State, 

“relevant regulatory authority” has the meaning given in section 15(2), 

“revoking order” has the meaning given in section 24(1), 
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“site management statement” has the meaning given in section 4(2), 

“site of special scientific interest” has the meaning given in section 3(5), 

“SNH” means Scottish Natural Heritage, 

“SSSI notification” has the meaning given in section 3(4), 

“statutory undertaker” means— 5 

(a) a person authorised by any enactment to carry on any railway, light 
railway, tramway, road transport, water transport, canal, inland navigation, 
dock, harbour, pier or lighthouse undertaking or any undertaking for the 
supply of water or hydraulic power, 

(b) the operator of a telecommunications code system (within the meaning of 10 

the Telecommunications Act 1984 (c.12)), 

(c) an airport operator (within the meaning of the Airports Act 1986 (c.31)) 
operating an airport to which Part V of that Act applies, 

(d) a gas transporter, within the meaning of Part I of the Gas Act 1986 (c.44), 

(e) a holder of a licence under section 6(1) of the Electricity Act 1989 (c.29),  15 

(f) Scottish Water, 

(g) the Civil Aviation Authority or a holder of a licence under Chapter I of Part 
I of the Transport Act 2000 (c.38) (to the extent that the person holding the 
licence is carrying out activities authorised by it), or 

(h) a universal postal service provider within the meaning of the Postal 20 

Services Act 2000 (c.26). 

(2) A reference in this Act to damaging an aspect of natural heritage includes a reference to 
causing that aspect to deteriorate. 

 
57 Short title and commencement 

(1) This Act may be cited as the Nature Conservation (Scotland) Act 2003. 25 

(2) This Act (except sections 52 and 54 and this section) comes into force on such day as 
the Scottish Ministers may by order appoint. 
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SCHEDULE 1 
(introduced by section 10) 

NOTIFICATIONS RELATING TO SITES OF SPECIAL SCIENTIFIC INTEREST: PROCEDURE 

Application of schedule 

1 This schedule applies to SSSI notifications and to notifications given under sections 5(1) 5 

and 9(1). 

 
Publication 

2 SNH must publish a copy of each notification to which this schedule applies— 

(a) in at least one local newspaper circulating in the area in which the land to which 
the notification relates is situated, and 10 

(b) in such other manner (including on the internet or by other electronic means) as 
SNH thinks fit. 

3 Paragraph 2 does not require publication of any document or map which accompanies a 
notification to which this schedule applies. 

 
Content of notification 15 

4 A notification to which this schedule applies must— 

(a) name a place where a copy of it and each document and map which accompanies 
it may be inspected free of charge at all reasonable hours, 

(b) provide details of how to obtain, on payment of such reasonable charge (if any) as 
may be imposed by SNH, a copy of it or any such document or map, and 20 

(c) specify the period (not being less than 3 months from the date on which the 
notification is given) during which, and the manner in which, representations with 
respect to the notification may be made. 

 
Confirmation or withdrawal of notification 

5 SNH must, within— 25 

(a) the period of one year beginning with the date on which a notification to which 
this schedule applies was given, or 

(b) if that period is extended under paragraph 14, the period as so extended, 

after considering any representations made within the period specified in the 
notification, decide to confirm or withdraw the notification. 30 

6 If SNH does not give notice under paragraph 12 within the period mentioned in 
paragraph 5(a) or that period as extended, it is to be treated as having withdrawn the 
notification and as having given notice of that fact on the day on which the period 
expired. 
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Modification of notification 

7 SNH may confirm a notification to which this schedule applies with or without 
modifications; and the notice under paragraph 12 must specify the modifications (if any) 
which it has made. 

8 Such modifications must not have the effect of— 5 

(a) adding to the operations requiring consent specified in an SSSI notification, or 

(b) extending the area of a site of special scientific interest. 

9 Paragraph 8(a) does not prevent SNH from amending an SSSI notification by 
notification under section 7(3) before it gives notice under paragraph 12 in relation to 
the SSSI notification.  10 

 
Referral to Advisory Committee 

10 Paragraph 11 applies to representations made, within the period specified in the 
notification by virtue of paragraph 4(c), by a person— 

(a) to whom the notification was given by virtue of section 49(2), and 

(b) with an interest in the land to which the notification relates. 15 

11 SNH must not confirm a notification in relation to which it has received a representation 
to which this paragraph applies unless it— 

(a) has referred the matter to, and considered the advice of, the Advisory Committee 
in accordance with section 21(7), or 

(b) does not refer the matter to the Advisory Committee by reason only of it 20 

considering the representation to be frivolous. 

 
Notice of decision to confirm or withdraw 

12 SNH must, as soon as practicable after making a decision under paragraph 5— 

(a) give notice of it to the interested parties, and 

(b) publish it in accordance with paragraph 2(a) and (b). 25 

13 Where a notice is given under paragraph 12(a) to a person who has made a 
representation to which paragraph 11 applies it must, where the matter has been referred 
to the Advisory Committee, be accompanied by a copy of any advice given by the 
Advisory Committee in that regard. 

 
Extension of period during which notification is to be confirmed or withdrawn 30 

14 SNH may extend or further extend the period mentioned in paragraph 5(a) by such 
period— 

(a) in a case where a matter has been referred to the Advisory Committee, as it thinks 
fit, 

(b) in any other case, as may be agreed with every owner and occupier of land within 35 

the site of special scientific interest. 
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15 The period mentioned in paragraph 5(a) may not be extended under paragraph 14(a) 

beyond the date which is 18 months after the date on which a notification to which this 
schedule applies was given. 

16 Agreement is obtained for the purposes of paragraph 14(b) if SNH, not less than 28 days 
before the expiry of the period to be extended or further extended, gives notice of the 5 

proposed extension or further extension to every owner and occupier of land within the 
site of special scientific interest and— 

(a) every such person consents to the extension, or 

(b) no reasonable objection by any such person to the extension is received by SNH 
within 28 days of the date on which the notice was given. 10 

17 Where SNH extends or further extends the period mentioned in paragraph 5(a) it must 
give notice of the extension, or further extension, to the interested parties. 

 

SCHEDULE 2 
(introduced by section 25) 

NATURE CONSERVATION ORDERS AND RELATED ORDERS: PROCEDURE 15 

Application of schedule 

1 This schedule applies to nature conservation orders, amending orders and revoking 
orders. 

 
Consultation 

2 Before making an order to which this schedule applies the Scottish Ministers must— 20 

(a) consult SNH on the proposed order, and 

(b) have regard to any representations made by SNH. 

 
Notification 

3 The Scottish Ministers must, as soon as practicable after making an order to which this 
schedule applies, give notice of it— 25 

(a) to the interested parties, 

(b) in at least one local newspaper circulating in the area in which the land to which 
the order relates is situated, and 

(c) in such other manner (including on the internet or by other electronic means) as 
they think fit. 30 

4 The notice must— 

(a) set out the order or describe its general effect and, in either case, state whether it 
has taken effect, 

(b) where the notice does not set out the order— 

(i) name a place where a copy of it may be inspected free of charge at all 35 

reasonable hours, and 

(ii) provide details of how to obtain, on payment of such reasonable charge (if 
any) as may be imposed by the Scottish Ministers, a copy of it, and 
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(c) where the notice is given in respect of a nature conservation order or an amending 

order, specify the period (not being less than 3 months from the date on which the 
notice is given) during which, and the manner in which, representations with 
respect to the order may be made.  

 
Confirmation of nature conservation orders and amending orders 5 

5 The Scottish Ministers must, within— 

(a) the period of one year beginning with the date on which a nature conservation 
order or amending order is made, or 

(b) if that period is extended under paragraph 12, the period as so extended, 

after considering any representations made within the period specified in the notice and 10 

the report of any person appointed under paragraph 10 to hold an inquiry or to hear 
representations, decide either to confirm or not to confirm the order. 

6 The Scottish Ministers may confirm the order with or without modifications; and the 
notice given under paragraph 8 of the decision to confirm must specify the 
modifications (if any) which they have made. 15 

7 Such modifications must not extend the area of land to which a nature conservation 
order relates. 

8 The Scottish Ministers must, as soon as practicable after making a decision under 
paragraph 5, give notice of it in accordance with paragraph 3(a) to (c). 

9 An order which is confirmed with modifications has effect, from the giving of notice 20 

under paragraph 8 of the decision to confirm, in its modified form.  

 
Inquiry or other opportunity to be heard 

10 If any representation made during the period specified in the notice is not withdrawn 
during the period mentioned in paragraph 5(a), or that period as extended, the Scottish 
Ministers must— 25 

(a) cause a local inquiry to be held, or 

(b) give the person who made the representation an opportunity of being heard by a 
person appointed by the Scottish Ministers for the purpose. 

11 Subsections (4) to (8) (which relate to the giving of evidence at, and defraying the cost 
of, local inquiries) of section 210 of the Local Government (Scotland) Act 1973 (c.65) 30 

apply in relation to any inquiry held under paragraph 10(a) as they apply in relation to a 
local inquiry which is caused to be held under subsection (1) of that section. 

 
Extension of period 

12 The Scottish Ministers may, with the agreement (obtained in accordance with paragraph 
13) of every owner and occupier of land to which the order relates, extend or further 35 

extend the period mentioned in paragraph 5(a) by such period as may be agreed with 
those persons. 

13 Agreement is obtained for the purposes of paragraph 12 if the Scottish Ministers, not 
less than 28 days before the expiry of the period to be extended or further extended, give 
notice of the proposed extension or further extension to every owner and occupier of 40 

land to which the order relates and— 
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(a) every such person consents to the extension, or 

(b) no reasonable objection by any such person to the extension is received by the 
Scottish Ministers within 28 days of the date on which the notice was given. 

14 Where the Scottish Ministers extend or further extend the period mentioned in paragraph 
5(a) they must give notice of the extension, or further extension, to the interested parties. 5 

 
Recording or registration of orders 

15 An order to which this schedule applies and a notice under paragraph 8 must be 
recorded in the General Register of Sasines or registered in the Land Register of 
Scotland as appropriate. 

 

SCHEDULE 3 10 

(introduced by section 33) 

LAND MANAGEMENT ORDERS AND RELATED ORDERS: PROCEDURE 

Notification of proposals for land management order 

1 SNH must— 

(a) give a copy of a proposal under section 29(2) for a land management order and the 15 

map accompanying it to every owner and occupier of land to which the proposal 
relates, 

(b) give notice explaining the general effect of the proposed land management order 
to each of the other interested parties, and 

(c) provide the Scottish Ministers with— 20 

(i) the name and address of each of the interested parties, and 

(ii) such other information as SNH thinks fit in relation to the proposal. 

2 SNH must also arrange for notification of the proposal to be published— 

(a) in at least one local newspaper circulating in the area in which the land to which 
the proposal relates is situated, and 25 

(b) in such other manner (including on the internet or by other electronic means) as 
SNH thinks fit. 

3 A notification under paragraph 1 or 2 must— 

(a) name a place where a copy of the proposal and the map which accompanies it may 
be inspected free of charge at all reasonable hours, 30 

(b) provide details of how to obtain, on payment of such reasonable charge (if any) as 
may be imposed by SNH, a copy of the proposal or map, 

(c) specify the manner in which representations with respect to the proposal may be 
made to the Scottish Ministers. 

4 Such representations may be made at any time— 35 

(a) during the period of three months beginning on the date on which the notice under 
paragraph 1(b) is given, or 

(b) if that period is extended under paragraph 5, during that period as extended. 

41



38 Nature Conservation (Scotland) Bill 
Schedule 3—Land management orders and related orders: procedure 

 
5 The Scottish Ministers may, on the application of any person or of their own accord, 

extend the period mentioned in paragraph 4(a) by such further period of up to 3 months 
as they think fit by giving notice of the extension, at any time before the expiry of the 
period so mentioned, to the persons to whom a copy proposal or a notice was given 
under paragraph 1(a) or (b). 5 

 
Power to require disclosure of information 

6 The Scottish Ministers may give notice to— 

(a) SNH, or 

(b) any person to whom SNH has given a copy proposal or a notice under paragraph 
1(a) or (b), 10 

requiring SNH or the person to provide the Scottish Ministers, at a time and place and in 
the form and manner specified in the notice, with such document or other information 
relating to the proposal as may be specified in the notice. 

7 Paragraph 6 does not authorise the Scottish Ministers to require the disclosure of 
anything which a person would be entitled to refuse to disclose on grounds of 15 

confidentiality in proceedings in the Court of Session. 

8 Any person who— 

(a) refuses or fails, without reasonable excuse, to do anything required of the person 
by a notice given under paragraph 6, or 

(b) intentionally alters, suppresses or destroys a document containing any information 20 

which that person has been required by such a notice to produce, 

is guilty of an offence. 

9 Any person guilty of an offence under paragraph 8 is liable on summary conviction to a 
fine not exceeding level 5 on the standard scale. 

 
Withdrawal of proposal 25 

10 SNH may, at any time before the Scottish Ministers decide whether to make a land 
management order on a proposal under section 29(2), withdraw the proposal by giving 
notice to each person to whom it gave a copy proposal or a notice under paragraph 1(a) 
or (b). 

 
Notification of decision on orders 30 

11 The Scottish Ministers must publish a decision under section 30(1) or 32(3)— 

(a) in at least one local newspaper circulating in the area in which the land to which 
the order relates is situated, and 

(b) in such other manner (including on the internet or by other electronic means) as 
they think fit. 35 

12 The Scottish Ministers must also give notice of their decision to the interested parties. 

13 Such a notice must specify— 

(a) the Scottish Ministers’ reasons for making their decision, 
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(b) if they have decided to make a land management order other than in the manner 
proposed by SNH, the manner in which the order made differs from the order 
proposed, 

(c) if they have decided to amend the order, the amendments to be made to the land 
management order, and 5 

(d) the circumstances in which an appeal may be made under section 34(1) against 
their decision. 

 
Recording or registration of orders 

14 A land management order, and any order under section 32(3) amending or revoking a 
land management order, must be recorded in the General Register of Sasines or 10 

registered in the Land Register of Scotland as appropriate. 

 

SCHEDULE 4 
(introduced by section 45) 

POWERS OF ENTRY: FURTHER PROVISION 

Notice of entry to occupied land 15 

1 (1) A person authorised under section 44 to enter any land may not demand admission as of 
right to any land which is occupied unless— 

(a) the entry is for the purpose mentioned in subsection (1)(f) of that section, 

(b) the entry is for the purpose mentioned in subsection (1)(h) or (k) of that section 
and at least 14 days’ notice of the intended entry has been given, or 20 

(c) the entry is for any other purpose mentioned in subsection (1) or (2) of that section 
and at least 24 hours’ notice of the intended entry has been given. 

(2) Any such notice must be given to the occupier and, where practicable, to the owner of 
the land. 

 
Warrant for entry 25 

2 (1) If a sheriff or justice of the peace is satisfied, by evidence on oath, that there are 
reasonable grounds for suspecting that an offence under this Part has been committed 
and that evidence of the offence may be found on any land (including a dwelling or 
lockfast premises), the sheriff or justice may grant a warrant authorising a constable to 
enter the land, if necessary using reasonable force, and search it for the purposes of 30 

obtaining that evidence. 

(2) If a sheriff or justice of the peace is satisfied, by evidence on oath, that there are 
reasonable grounds for a person authorised by SNH or, as the case may be, the Scottish 
Ministers to enter any land (other than a dwelling or lockfast premises) for any of the 
purposes mentioned in section 44(1) and (2) and that— 35 

(a) admission to the land has been refused, 

(b) such refusal is reasonably apprehended, 

(c) the land is unoccupied, 

(d) the occupier is temporarily absent from the land, or 
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(e) an application for admission to the land would defeat the object of the proposed 

entry, 

the sheriff or justice may grant a warrant authorising the person to enter the land, if 
necessary using reasonable force. 

(3) A sheriff or justice must not grant a warrant under sub-paragraph (2) by virtue only of 5 

being satisfied that a condition specified in sub-paragraph (2)(a) or (b) is fulfilled unless 
the sheriff or justice is satisfied that— 

(a) notice of the intended entry has been given in accordance with sub-paragraph 
(1)(b) or (c) of paragraph 1, or 

(b) such notice is not, by virtue of sub-paragraph (1)(a) of that paragraph, required. 10 

(4) A warrant under this schedule continues in force until the purpose for which the entry is 
required has been satisfied or, if earlier, the expiry of such period as the warrant may 
specify. 

 
Evidence of authority 

3 A person authorised under section 43(2) or 44 or by a warrant granted under this 15 

schedule to enter any land must, if required to do so by the occupier or anyone acting on 
the occupier’s behalf, produce evidence of the person’s authority. 

 
Supplementary powers 

4 A person who enters any land in the exercise of any power conferred by section 43(2) or 
44 may (subject, in the case of a power exercisable under a warrant, to the terms of the 20 

warrant)— 

(a) be accompanied by any other persons, and 

(b) take any machinery, other equipment or materials on to the land, 

for the purpose of assisting the person in the exercise of that power.  

 
Duty to secure land 25 

5 A person leaving any land which has been entered in exercise of a power conferred by 
section 43(2) or 44, being either unoccupied land or land from which the occupier is 
temporarily absent, must leave it as effectively secured against unauthorised entry as the 
person found it. 

 
Compensation 30 

6 (1) SNH or, as the case may be, the Scottish Ministers must compensate any person who 
has sustained damage by reason of— 

(a) the exercise by a person authorised by SNH or, as the case may be, the Scottish 
Ministers of any powers conferred on the person by section 44, or 

(b) the failure of a person so authorised to perform the duty imposed by paragraph 5, 35 

unless the damage is attributable to the fault of the person who sustained it. 

(2) Any dispute as to a person’s entitlement to compensation under this paragraph, or as to 
the amount of such compensation, is to be determined by arbitration. 
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SCHEDULE 5 
(introduced by section 50) 

PART 2: TRANSITIONAL ARRANGEMENTS 

Interpretation 

1 In this schedule “the relevant day” means the day on which paragraph 3 of schedule 7 5 

comes into force. 

 
Notifications under the 1981 Act 

2 Paragraph 3 applies in relation to each notification given under section 28(1) of the 1981 
Act (an “existing notification”) which— 

(a) has effect immediately before the relevant day, and 10 

(b) where the notification was— 

(i) given after the coming into force of the Wildlife and Countryside 
(Amendment) Act 1985 (c.31), and 

(ii) not preceded by a notice given under section 28(2) of the 1981 Act (as 
originally enacted) during the 6 months immediately preceding the coming 15 

into force of that Act of 1985, 

has been confirmed by notice under section 28(4A)(b) of the 1981 Act. 

3 Where this paragraph applies in relation to an existing notification— 

(a) the notification is to be treated as an SSSI notification given, and confirmed by 
SNH under paragraph 5 of schedule 1 to this Act, on the day on which this 20 

paragraph first applies in relation to the notification, 

(b) any operation specified in the notification in pursuance of section 28(4)(b) of the 
1981 Act is to be treated, in relation to it, as an operation requiring consent, 

(c) any written notice given in relation to the notification for the purposes of section 
28(5)(a) of the 1981 Act during the period of 4 months immediately prior to the 25 

day on which this paragraph first applies in relation to the notification is to be 
treated as an application under section 16(2) of this Act, and 

(d) SNH is to be treated as having given its written consent on an application under 
section 16(2) of this Act to the carrying out of an operation which is, by virtue of 
sub-paragraph (b), to be treated as an operation requiring consent if SNH has, on 30 

or before the day on which this paragraph first applies in relation to the 
notification, given its written consent to the carrying out of the operation. 

4 SNH must, as soon as practicable after paragraph 3 first applies in relation to an existing 
notification— 

(a) prepare a site management statement in respect of the land to which the 35 

notification relates, or 

(b) adopt an existing statement which provides guidance of the type described in 
section 4(2)(a) in relation to the notification as the site management statement in 
respect of that land. 
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5 SNH may, despite subsection (2) of section 6, carry out at such time as it thinks fit the 

first review under subsection (1)(b) of that section of an operation which is, by virtue of 
paragraph 3(b), to be treated as an operation requiring consent. 

6 A permission to carry out an operation specified in an existing notification given before 
paragraph 3 first applies to the notification is not to be treated as having been given in 5 

accordance with section 15. 

7 Where paragraph 3 does not, by virtue of paragraph 2(b), apply in relation to an existing 
notification— 

(a) sections 28 and 51 of the 1981 Act, and 

(b) section 12 of the Natural Heritage (Scotland) Act 1991 (c.28), 10 

continue, despite the repeal of those provisions by paragraphs 3 and 6 of schedule 7, to 
have effect in relation to the existing notification until it is confirmed by notice under 
section 28(4A)(b) of the 1981 Act or ceases to have effect. 

 
Notifications under the 1949 Act 

8 Paragraph 3 does not apply in relation to any notification given under section 23 of the 15 

National Parks and Access to the Countryside Act 1949 (c.97) (a “1949 Act 
notification”). 

9 Land in respect of which a 1949 Act notification has been given is, where that 
notification— 

(a) has, by virtue of section 28(13) of the 1981 Act, effect as if given under section 20 

28(1)(a) of the 1981 Act, and 

(b) has effect immediately before the relevant day, 

to be treated as a site of special scientific interest for the purposes of section 12 of this 
Act. 

10 SNH may revoke a 1949 Act notification by giving notice of that fact to the interested 25 

parties. 

 
Orders under section 29 of the 1981 Act 

11 (1) Each order made under section 29 of the 1981 Act— 

(a) which was made before the relevant day, and 

(b) in respect of which notice has been given under paragraph 6 of Schedule 11 to the 30 

1981 Act of a decision to confirm it, 

is to be treated as a nature conservation order made, and confirmed under paragraph 5 of 
schedule 2, on that day. 

(2) Section 29 of, and Schedule 11 to, the 1981 Act continue, despite the repeal of those 
provisions by paragraph 3 of schedule 7, to have effect in relation to an order under 35 

section 29 of the 1981 Act which is not, by virtue of sub-paragraph (1)(b), to be treated 
as a nature conservation order until notice is given under paragraph 6 of Schedule 11 to 
the 1981 Act in respect of it. 
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(3) An order made under section 29 of the 1981 which is not, by virtue of sub-paragraph 
(1)(b), to be treated as a nature conservation order may, despite the provisions of 
Schedule 11 to the 1981 Act, be revoked with immediate effect by order made by the 
Scottish Ministers. 

 
Registers of notifications: transitory provisions 5 

12 (1) This paragraph has effect until the day on which section 22(1) comes into force. 

(2) SNH must compile and maintain, in respect of each planning authority, a register 
containing— 

(a) copies of each SSSI notification which relates wholly or partly to land situated 
within the district of the authority, 10 

(b) copies of all— 

(i) notifications given under section 5(1), 6(5), 7(3), 8(1) or 9(1), 

(ii) notices given under paragraph 12 or 17 of schedule 1, 

in relation to the SSSI notification, and 

(c) such other information as SNH considers appropriate in relation to the SSSI 15 

notification. 

(3) Each planning authority must keep a copy of the register relating to its district available 
at its principal office for public inspection free of charge, and may similarly keep, at 
such of its other offices as it thinks fit, a copy of such part of the register as appears to it 
to relate to the area in which the office is situated. 20 

(4) A register maintained under sub-paragraph (2) and a copy of all or part of a register kept 
under sub-paragraph (3) may be in electronic form. 

13 Any notification, plan or notice which, immediately before the relevant day, was 
included in— 

(a) a register of notifications in respect of a planning authority maintained under 25 

subsection (12) of section 28 of the 1981 Act, or 

(b) a copy of that register, or of part of it, kept under subsection (12B) of that section, 

is to be treated as included in the corresponding register maintained under sub-paragraph 
(2) of paragraph 12 or, as the case may be, the corresponding copy register or part kept 
under sub-paragraph (3) of that paragraph. 30 

 

SCHEDULE 6 
(introduced by section 51) 

PROTECTION OF WILDLIFE 

Wildlife and Countryside Act 1981 (c.69) 

1 Part I (wildlife) of the 1981 Act is amended as follows. 35 

 
Protection of birds: offences 

2 (1) Section 1 (protection of wild birds etc.) is amended as follows. 

(2) In subsection (1), after “intentionally” insert “or recklessly”. 
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(3) In subsection (3)— 

(a) in paragraph (a), after “taken”, where second occurring, insert “at or from a place 
in any member State”, 

(b) the word “or” at the end of that paragraph is repealed, 

(c) in paragraph (b), after “sold” insert “at a place in any member State”, 5 

(d) after that paragraph insert “; or 

(c) that the bird, egg or other thing in his possession or control had been 
killed at, taken from or sold at a place outwith the member States and— 

(i) that the act of killing, taking or sale would not, if it had been 
committed in Scotland, have been in contravention of the relevant 10 

provisions; or 

(ii) that the bird, egg or other thing had been brought from the place 
where it was killed, taken or sold otherwise than in contravention 
of the relevant regulations.”, 

(e) the words from “and”, where first occurring, to the end of the subsection are 15 

repealed. 

(4) After that subsection insert— 

“(3A) In subsection (3)— 

 “the relevant provisions” means such of the provisions mentioned in 
subsection (3B) as were in force at the time when, and in relation to the 20 

place where, the bird or egg was killed or taken or, as the case may be, 
the bird, egg or other thing was sold, 

 “the relevant regulations” means— 

(a) Council Regulation 338/97/EC on the protection of species of wild 
fauna and flora by regulating trade, and 25 

(b) Commission Regulation 939/97/EC on the implementation of that 
Council Regulation. 

(3B) Those provisions are— 

(a) the Protection of Birds Acts 1954 to 1967 and orders made under those 
Acts, 30 

(b) this Part and orders made under it, 

(c) the provisions of the law of Northern Ireland corresponding to the 
provisions mentioned in paragraphs (a) and (b),  

(d) the provisions of the law of any member State (other than the United 
Kingdom) corresponding to the provisions specified in paragraphs (a) 35 

and (b).” 

(5) In subsection (5), after “intentionally” insert “or recklessly”. 

(6) After that subsection insert— 

“(5A) Subject to the provisions of this Part, any person who intentionally or 
recklessly disturbs a capercaillie (tetrao urogallus) while it is lekking shall be 40 

guilty of an offence. 
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(5B) Subject to the provisions of this Part, any person who knowingly causes or 
permits to be done an act which is made unlawful by any of the foregoing 
provisions of this section shall be guilty of an offence.” 

3 In section 2 (exceptions to offences against wild birds etc.)— 

(a) subsection (2) is repealed, 5 

(b) in subsection (3), for “Subsections (1) and (2)” substitute “Subsection (1)”. 

4 In section 3 (areas in which wild birds are given special protection), in subsection (1)(a), 
after “intentionally” insert “or recklessly”. 

5 (1) Section 4 (exceptions to offences against wild birds etc.) is amended as follows. 

(2) In subsection (2), in paragraph (c), for the words from “if” to the end substitute “(“an 10 

unlawful act”) if he shows that each of the conditions specified in subsection (2A) was 
satisfied in relation to the carrying out of the unlawful act.” 

(3) After that subsection insert— 

“(2A) Those conditions are— 

(a) that the unlawful act was the incidental result of a lawful operation or 15 

other activity; 

(b) that the person who carried out the lawful operation or other activity— 

(i) took reasonable precautions for the purpose of avoiding carrying 
out the unlawful act; or 

(ii) did not foresee, and could not reasonably have foreseen, that the 20 

unlawful act would be an incidental result of the carrying out of 
the lawful operation or other activity; and 

(c) that the person who carried out the unlawful act took, immediately upon 
the consequence of that act becoming apparent to the person, such steps 
as were reasonably practicable in the circumstances to minimise the 25 

damage or disturbance to the wild bird, nest or, as the case may be, egg 
in relation to which the unlawful act was carried out.” 

(4) In subsection (4), for “(3)(c)” substitute “(3)”. 

(5) In subsection (5)— 

(a) for “(3)(c)” substitute “(3)”, 30 

(b) for “paragraph” substitute “subsection”. 

(6) In subsection (6), for “(3)(c)” substitute “(3)”. 

6 In section 5 (prohibition of certain methods of killing or taking wild birds)— 

(a) in subsection (1)(a), for “calculated” substitute “likely”, 

(b) in subsection (1)(f), the words “and which is not lawful under subsection (5)” are 35 

repealed, 

(c) subsection (5) is repealed. 

7 In section 7(3) (prohibition on possessing certain birds)— 

(a) the word “or” at the end of paragraph (a) is repealed, 

(b) after paragraph (b) insert “; or 40 
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(c) any offence under the Control of Trade in Endangered Species 

(Enforcement) Regulations 1997 (S.I. 1997/1372) relating to birds (other 
than an offence under Regulation 9 of those Regulations)”. 

 
Protection of animals: offences 

8 (1) Section 9 (protection of certain wild animals) is amended as follows. 5 

(2) In subsection (1), after “intentionally” insert “or recklessly”. 

(3) In subsection (3)— 

(a) in paragraph (a), after “taken”, where second occurring, insert “at or from a place 
in any member State”, 

(b) the word “or” at the end of that paragraph is repealed, 10 

(c) in paragraph (b), after “sold” insert “at a place in any member State”, 

(d) after paragraph (b) insert “; or 

(c) that the animal or other thing in his possession or control had been killed 
at, taken from or sold at a place outwith the member States and— 

(i) that the act of killing, taking or sale would not, if it had been 15 

committed in Scotland, have been in contravention of the relevant 
provisions; or 

(ii) that the animal or other thing had been brought from the place 
where it was killed, taken or sold otherwise than in contravention 
of the relevant regulations.”, 20 

(e) the words from “and”, where first occurring, to the end of the subsection are 
repealed. 

(4) After that subsection insert— 

“(3A) In subsection (3)— 

 “the relevant provisions” means such of the provisions mentioned in 25 

subsection (3B) as were in force at the time when, and in relation to the 
place where, the animal was killed or taken or, as the case may be, the 
animal or other thing was sold, and 

 “the relevant regulations” means— 

(a) Council Regulation 338/97/EC on the protection of species of wild 30 

fauna and flora by regulating trade, and 

(b) Commission Regulation 939/97/EC on the implementation of that 
Council Regulation. 

(3B) Those provisions are— 

(a) the Conservation of Wild Creatures and Wild Plants Acts 1975 (c.48), 35 

(b) this Part, 

(c) the provisions of the law of Northern Ireland corresponding to the 
provisions mentioned in paragraphs (a) and (b),  
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(d) the provisions of the law of any member State (other than the United 
Kingdom) corresponding to the provisions specified in paragraphs (a) 
and (b).” 

(5) In subsection (4), after “intentionally” insert “or recklessly”. 

(6) After that subsection insert— 5 

“(4A) Subject to the provisions of this Part, any person who, intentionally or 
recklessly, disturbs or harasses any wild animal included in Schedule 5 as a— 

(a) dolphin, whale or porpoise (cetacea); or 

(b) basking shark (cetorhinus maximus), 

 shall be guilty of an offence.” 10 

(7) After subsection (5) insert— 

“(5A) Subject to the provisions of this Part, any person who knowingly causes or 
permits to be done an act which is made unlawful by any of the foregoing 
provisions of this section (other than subsection (5)(b)) shall be guilty of an 
offence.” 15 

(8) In subsection (6), after “(5)(a)” insert “or for an offence under subsection (5A) relating 
to an act which is mentioned in subsection (1), (2) or (5)(a)”. 

9 In section 10 (exceptions to offences against wild animals)— 

(a) in subsection (3), in paragraph (c), for the words from “if” to the end substitute 
“(“an unlawful act”) if he shows— 20 

(i) that each of the conditions specified in subsection (3A) was 
satisfied in relation to the carrying out of the unlawful act, or 

(ii) that the unlawful act was carried out in relation to an animal bred 
and, at the time the act was carried out, lawfully held in 
captivity.”, 25 

(b) after that subsection insert— 

“(3A) Those conditions are— 

(a) that the unlawful act was the incidental result of a lawful operation or 
other activity; 

(b) that the person who carried out the lawful operation or other activity— 30 

(i) took reasonable precautions for the purpose of avoiding carrying 
out the unlawful act; or 

(ii) did not foresee, and could not reasonably have foreseen, that the 
unlawful act would be an incidental result of the carrying out of 
the lawful operation or other activity; and 35 

(c) that the person who carried out the unlawful act took, immediately upon 
the consequence of that act becoming apparent to the person, such steps 
as were reasonably practicable in the circumstances to minimise the 
damage or disturbance to the wild animal, or the damage or obstruction 
to the structure or place, in relation to which the unlawful act was carried 40 

out.”, 

(c) after subsection (6) insert— 
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“(6A) An authorised person shall not be entitled to rely on the defence provided by 

subsection (4) as respects any action taken at any time unless he notified the 
Scottish Ministers as soon as reasonably practicable after that time that he had 
taken the action.” 

10 (1) Section 11 (prohibition of certain methods of killing or taking wild animals) is amended 5 

as follows. 

(2) In subsection (1)(a)— 

(a) after “position” insert “or otherwise uses”, 

(b) the words from “which” to the end of the paragraph are repealed. 

(3) After that paragraph insert— 10 

“(aa) sets in position or otherwise uses any other type of snare which is either 
of such a nature or so placed (or both) as to be calculated to cause 
unnecessary suffering to any animal coming into contact with it;”. 

(4) In subsection (1)(b), for the words from “wild” to “aforesaid,” substitute “animal”. 

(5) In subsection (2)(a), for “calculated” substitute “likely”. 15 

(6) For subsection (3) substitute— 

“(3) Any person who sets a snare in position or who knowingly causes or permits a 
snare to be so set must, while it remains in position, inspect it or cause it to be 
inspected at least once every day at intervals of no more than 24 hours. 

(3A) Any person who, while carrying out such an inspection, finds an animal caught 20 

by the snare being inspected must, during the course of the inspection, release 
or remove the animal. 

(3B) Subject to the provisions of this Part, any person who— 

(a) without reasonable excuse, contravenes subsection (3), or 

(b) contravenes subsection (3A), 25 

 shall be guilty of an offence. 

(3C) Subject to the provisions of this Part, any person who— 

(a) is in possession of; or 

(b) sells, or offers or exposes for sale, 

 a snare which is capable of operating as a self-locking snare shall be guilty of 30 

an offence. 

(3D) Subject to the provisions of this Part, any person who, without reasonable 
excuse— 

(a) while on any land, has in his possession any snare without the 
authorisation of the owner or occupier of the land; or 35 

(b) sets any snare in position on any land without the authorisation of the 
owner or occupier of the land, 

 shall be guilty of an offence.” 

(7) After subsection (4) insert— 

“(4A) The Scottish Ministers may by order specify— 40 
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(a) criteria which articles of a type referred to in subsections (1) to (3D) 
must meet to be treated as articles of that type for the purposes of those 
subsections, 

(b) circumstances in which articles of that type are to be treated as having 
been set or used in a manner which constitutes an offence under those 5 

subsections.” 

(8) In subsection (5), for “(1)(b) or (c)” substitute “(1)(c)”. 

 
Protection of plants: offences 

11 (1) Section 13 (protection of wild plants) is amended as follows. 

(2) In subsection (1)(a)— 10 

(a) after “intentionally” insert “or recklessly”, 

(b) after “destroys” insert “— 

(i)”,  

(c) at the end insert— 

“(ii) any seed or spore attached to any such wild plant; or”. 15 

(3) In subsection (1)(b), after “intentionally” insert “or recklessly”. 

(4) In subsection (3), for the words from “if” to the end substitute “(“an unlawful act”) if he 
shows— 

(a) that the unlawful act was the incidental result of a lawful operation or 
other activity; 20 

(b) that the person who carried out the lawful operation or other activity— 

(i) took reasonable precautions for the purpose of avoiding carrying 
out the unlawful act; or 

(ii) did not foresee, and could not reasonably have foreseen, that the 
unlawful act would be an incidental result of the carrying out of 25 

the lawful operation or other activity; and 

(c) that the person who carried out the unlawful act took, immediately upon 
the consequence of that act becoming apparent, such steps as were 
reasonably practicable in the circumstances to minimise the damage to 
the wild plant in relation to which the unlawful act was carried out.” 30 

(5) After that subsection insert— 

“(3A) Subject to the provisions of this Part, any person who knowingly causes or 
permits to be done an act which is made unlawful by any of the foregoing 
provisions of this section shall be guilty of an offence.” 

(6) In subsection (4), after “(2)(a)” insert “or for an offence under subsection (3A) relating 35 

to an act which is mentioned in subsection (2)(a)”. 

 
Miscellaneous 

12 After section 15, insert— 
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“15A Possession of pesticides 

(1) Any person who is in possession of any pesticide containing one or more 
prescribed active ingredient shall be guilty of an offence. 

(2) A person shall not be guilty of an offence under subsection (1) if the person 
shows that the possession of the pesticide was for the purposes of doing 5 

anything in accordance with— 

(a) any regulations made under section 16(2) of the Food and Environment 
Protection Act 1985 (c.48), or 

(b) the Biocidal Products Regulations 2001 (S.I. 2001/880) or any 
regulations replacing those regulations. 10 

(3) In this section— 

 “pesticide” has the meaning given in the Food and Environment 
Protection Act 1985 (c.48), and 

 “prescribed active ingredient” means an ingredient of a pesticide which 
fits it for use as such and which is of a type prescribed by order made by 15 

the Scottish Ministers.” 

13 In section 16 (power to grant licences)— 

(a) in subsection (2)(b), the words from “or,” to “egg”, where second occurring, are 
repealed, 

(b) in subsection (3)— 20 

(i) for “and (4)” substitute “, (4) and (4A)”, 

(ii) for “and (2)” substitute “, (2) and (3C)(a)”, 

(iii) in paragraph (a), after “scientific” insert “, research”, 

(iv) in paragraph (c), after “conserving” insert “wild birds,”, 

(v) after that paragraph insert— 25 

“(ca) for the purpose of conserving any area of natural habitat;”, 

(c) after subsection (4) insert— 

“(4A) The appropriate authority shall not grant a licence under subsection (4) 
permitting anything to be done in contravention of section 6(1) or (2) unless it 
is satisfied that there is no other satisfactory solution.” 30 

14 In section 19 (enforcement)— 

(a) in subsection (1)(b), for the words “have in his possession” substitute “may have 
used, or may have or have had in his possession,”, 

(b) in subsection (2)— 

(i) after “committing” insert “or has committed”, 35 

(ii) after “dwelling-house” insert “or lockfast premises”, 

(c) after that subsection insert— 

“(2A) A constable entering any land by virtue of subsection (2) may— 

(a) be accompanied by any other persons, and 

(b) take any machinery, other equipment or materials on to the land, 40 
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 for the purpose of assisting the constable in the exercise of the power conferred 
by that subsection.” 

15 After section 19ZB (inserted, as respects England and Wales, by Schedule 12 to the 
Countryside and Rights of Way Act 2000 (c.37)) insert— 

“19ZC Wildlife inspectors: Scotland 5 

(1) The Scottish Ministers may authorise any person to carry out the functions 
conferred by this section and section 19ZD(3), (4) and (8) (and any person so 
authorised is to be known as a “wildlife inspector”). 

(2) An authorisation under subsection (1)— 

(a) shall be in writing, and 10 

(b) is subject to any conditions or limitations specified in it. 

(3) A wildlife inspector may, at any reasonable time and (if required to do so) 
upon producing evidence of authorisation, enter and inspect— 

(a) any premises for the purpose of ascertaining whether an offence under 
section 6, 9(5) or 13(2) is being, or has been, committed on those 15 

premises; 

(b) any premises where the inspector has reasonable cause to believe that 
any birds included in Schedule 4 are kept, for the purpose of ascertaining 
whether an offence under section 7 is being, or has been, committed on 
those premises; 20 

(c) any premises where the inspector has reasonable cause to believe that 
any birds are kept, for the purpose of ascertaining whether an offence 
under section 8(1) is being, or has been, committed on those premises; 

(d) any premises for the purpose of ascertaining whether an offence under 
section 14 is being, or has been, committed on those premises; 25 

(e) any premises for the purpose of verifying any statement or representation 
which has been made by an occupier, or any document or information 
which has been furnished by the occupier, and which the occupier made 
or furnished— 

(i) for the purposes of obtaining (whether for the occupier or another 30 

person) a relevant registration or licence; or 

(ii) in connection with a relevant registration or licence held by the 
occupier. 

(4) In subsection (3), paragraphs (a) to (c) do not confer power to enter a dwelling-
house except for purposes connected with— 35 

(a) a relevant registration or licence held by an occupier of the dwelling-
house; or 

(b) an application by an occupier of the dwelling-house for a relevant 
registration or licence. 

(5) A wildlife inspector may, for the purpose of ascertaining whether an offence 40 

under section 6, 7, 8(1), 9(5), 13(2) or 14 is being, or has been, committed in 
respect of any specimen, require any person who has possession or control of 
the specimen to make it available for examination by the inspector. 
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(6) Any person who has possession or control of any live bird or other animal shall 

give any wildlife inspector acting in the exercise of powers conferred by this 
section such assistance as the inspector may reasonably require for the purpose 
of examining the bird or other animal. 

(7) Any person who— 5 

(a) intentionally obstructs a wildlife inspector acting in the exercise of 
powers conferred by subsection (3) or (5); or 

(b) fails without reasonable excuse to give any assistance reasonably 
required under subsection (6), 

 shall be guilty of an offence. 10 

(8) Any person who, with intent to deceive, falsely pretends to be a wildlife 
inspector shall be guilty of an offence. 

(9) In this section— 

 “relevant registration or licence” means— 

(a) a registration in accordance with regulations under section 7(1); or 15 

(b) a licence under section 16 authorising anything which would 
otherwise be an offence under section 6, 7, 8(1), 9(5), 13(2) or 14; 

 “specimen” means any bird, other animal or plant or any part of, or 
anything derived from, a bird, other animal or plant. 

 
19ZD Power to take samples: Scotland 20 

(1) A constable who suspects with reasonable cause that a specimen found by the 
constable in the exercise of powers conferred by section 19 is one in respect of 
which an offence under this Part is being or has been committed may require 
the taking from it of a sample of blood or tissue in order to determine its origin, 
identity or ancestry. 25 

(2) A constable who suspects with reasonable cause that an offence under this Part 
is being or has been committed in respect of any specimen (“the relevant 
specimen”) may require any person to make available for the taking of a 
sample of blood or tissue any specimen (other than the relevant specimen) in 
that person’s possession or control which is alleged to be, or which the 30 

constable suspects with reasonable cause to be, a specimen a sample from 
which will tend to establish the origin, identity or ancestry of the relevant 
specimen. 

(3) A wildlife inspector may, for the purpose of ascertaining whether an offence 
under section 6, 7, 9(5), 13(2) or 14 is being or has been committed, require the 35 

taking of a sample of blood or tissue from a specimen found by the inspector in 
the exercise of powers conferred by section 19ZC(3)(a) to (d) in order to 
determine its origin, identity or ancestry. 
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(4) A wildlife inspector may, for the purpose of ascertaining whether an offence 
under section 6, 7, 9(5), 13(2) or 14 is being or has been committed in respect 
of any specimen (“the relevant specimen”), require any person to make 
available for the taking of a sample of blood or tissue any specimen (other than 
the relevant specimen) in that person’s possession or control which is alleged 5 

to be, or which the inspector suspects with reasonable cause to be, a specimen 
a sample from which will tend to establish the origin, identity or ancestry of the 
relevant specimen. 

(5) No sample from a live bird, other animal or plant shall be taken pursuant to a 
requirement under this section unless the person taking it is satisfied on 10 

reasonable grounds that taking the sample will not cause lasting harm to the 
specimen. 

(6) No sample from a live bird or other animal shall be taken pursuant to such a 
requirement except by a veterinary surgeon. 

(7) Where a sample from a live bird or other animal is to be taken pursuant to such 15 

a requirement, any person who has possession or control of the specimen shall 
give the person taking the sample such assistance as that person may 
reasonably require for that purpose. 

(8) A constable entering premises under section 19(2), and any wildlife inspector 
entering premises under section 19ZC(3), may take with him a veterinary 20 

surgeon if the constable or, as the case may be, inspector has reasonable 
grounds for believing that such a person will be required for the exercise on the 
premises of powers under subsection (1) or (2) or, as the case may be, (3) or 
(4). 

(9) Any person who— 25 

(a) intentionally obstructs a wildlife inspector acting in the exercise of the 
power conferred by subsection (3), 

(b) fails without reasonable excuse to make available any specimen in 
accordance with a requirement under subsection (2) or (4), or 

(c) fails without reasonable excuse to give any assistance reasonably 30 

required under subsection (7), 

 shall be guilty of an offence. 

(10) In this section— 

(a) “specimen” has the same meaning as in section 19ZC; 

(b) in relation to a specimen which is a part of, or is derived from, a bird, 35 

other animal or plant, references to determining its origin, identity or 
ancestry are to determining the origin, identity or ancestry of the bird, 
other animal or plant.” 

16  In section 21 (penalties etc.)— 

(a) in subsection (1), for “or section 17” substitute “, 15A, 17, 19ZC (other than an 40 

offence under section 19ZC(7) in relation to a wildlife inspector acting in exercise 
of the power conferred by section 19ZC(3)(d)) or 19ZD”, 

(b) in subsection (4), after “14” insert “or an offence under section 19ZC(7) in 
relation to a wildlife inspector acting in exercise of the power conferred by 
subsection (3)(d) of that section”.  45 
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17 In section 22 (power to vary Schedules)— 

(a) in subsection (1)— 

(i) after “year” insert “— 

(a)”, 

(ii) at the end insert— 5 

“(b) add any animal to, or remove any animal from, Schedule 5 or 6 or Part I 
of Schedule 9; 

(c) add any plant to, or remove any plant from, Schedule 8 or Part II of 
Schedule 9.”, 

(b) subsections (3) to (5) are repealed. 10 

18 In section 26 (procedure for orders), in each of subsections (2) and (3), for “11” 
substitute “11(4)”.  

19 After section 26 insert— 

“26A Enforcement of wildlife legislation 

 Regulations under section 2(2) of the European Communities Act 1972 (c.68) 15 

for the purpose of implementing Council Directive 92/43/EEC on the 
conservation of natural habitats and of wild fauna and flora as amended by the 
Act of Accession to the European Union of Austria, Finland and Sweden and 
by Council Directive 97/62/EC may, despite paragraph 1(1)(d) of Schedule 2 
to that Act, create offences punishable on summary conviction with 20 

imprisonment for a term not exceeding six months.” 

20 (1) Section 27 (interpretation of Part I) is amended as follows. 

(2) In subsection (1)— 

(a) in the definition of “poultry”, for “domestic” substitute “the domestic forms of the 
following, that is to say”, 25 

(b) in the definition of “wild bird”— 

(i) for “kind” substitute “species”, 

(ii) for “Great Britain” substitute “any member State or the European territory 
of any member State”,  

(c) in the definition of “wild plant”, after “plant” insert “(including fungi)”. 30 

(3) After subsection (2) insert— 

“(2A) An animal shall not be treated as bred in captivity for the purposes of this Part 
unless its parents were lawfully held in captivity— 

(a) where the animal is of a viviparous species, when it was born, 

(b) where the animal is of an oviparous species, when the egg was laid.” 35 

(4) After subsection (3) insert— 

“(3ZA) Any reference in this Part to a plant which is growing— 

(a) includes a reference to a bulb, corm or rhizome; 

(b) does not include a reference to a seed or spore.” 
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SCHEDULE 7 
(introduced by section 55) 

MINOR AND CONSEQUENTIAL AMENDMENTS AND REPEALS 

Harbours Act 1964 (c.40) 

1 In Schedule 3 to the Harbours Act 1964 (procedure for making harbour revision and 5 

empowerment orders), in paragraph 1 (interpretation), for paragraphs (a) and (b) of the 
definition of “sensitive area” substitute— 

“(a) land within a site of special scientific interest; 

(b) land in respect of which a nature conservation order or land management 
order made under Part 2 of the Nature Conservation (Scotland) Act 2003 10 

(asp 00) has effect;”. 

 
Conservation of Seals Act 1970 (c.30) 

2 In section 10 of the Conservation of Seals Act 1970 (power to grant licences to kill or 
take seals), in subsection (4)— 

(a) for paragraphs (b) and (c) substitute— 15 

“(b) is a site of special scientific interest; 

(c) is an area in respect of which a nature conservation order or land 
management order made under Part 2 of the Nature Conservation 
(Scotland) Act 2003 (asp 00) has effect; or”, 

(b) in paragraph (d), for “that Act” substitute “the Wildlife and Countryside Act 20 

1981”. 

 
Wildlife and Countryside Act 1981 (c.69) 

3 Sections 28 to 34, 41, 50, 51 and 74(5A) of, and Schedule 11 to, the 1981 Act are 
repealed. 

 
Channel Tunnel Act 1987 (c.53) 25 

4 Section 9(7) of the Channel Tunnel Act 1987 is repealed. 

 
Environmental Protection Act 1990 (c.43) 

5 In section 36(7) (requirement to consult SNH before issuing waste management licence) 
of the Environmental Protection Act 1990, for the words from “land”, where it second 
occurs, to “areas)” substitute “within a site of special scientific interest or any area in 30 

respect of which a nature conservation order or land management order made under Part 
2 of the Nature Conservation (Scotland) Act 2003 (asp 00) has effect”. 

 
Natural Heritage (Scotland) Act 1991 (c.28) 

6 Section 12 (Advisory Committee on SIs) of the Natural Heritage (Scotland) Act 1991 is 
repealed. 35 
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Scottish Land Court Act 1993 (c.45) 

7 In section 1(7) (determination by Court of Session of point of law) of the Scottish Land 
Court Act 1993, after “enactment” there is inserted “, or under Part 2 of the Nature 
Conservation (Scotland) Act 2003 (asp 00),”. 

 
Town and Country Planning (Scotland) Act 1997 (c.8) 5 

8 In section 54(1) (land which may not be included in simplified planning zone) of the 
Town and Country Planning (Scotland) Act 1997, for paragraph (d) substitute— 

“(d) land in a site of special scientific interest; 

(e) land in respect of which a nature conservation order or land management 
order made under Part 2 of the Nature Conservation (Scotland) Act 2003 10 

(asp 00) has effect;”. 
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CONTENTS 

1. As required under Rule 9.3 of the Parliament’s Standing Orders, the following documents 
are published to accompany the Nature Conservation (Scotland) Bill introduced in the Scottish 
Parliament on 29 September 2003: 

� Explanatory Notes; 

� a Financial Memorandum; 

� an Executive Statement on legislative competence; and 

� the Presiding Officer’s Statement on legislative competence. 

A Policy Memorandum is printed separately as SP Bill 9–PM. 
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 2  

EXPLANATORY NOTES 

 
INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Executive in order to assist 
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have 
not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given. 

BACKGROUND 

4. The Bill sets out a series of measures which are designed to conserve and enhance the 
natural heritage of Scotland.  The measures in the Bill also have relevance beyond Scotland, and 
provide for the conservation of Scotland’s natural environment within a wider British, European 
and global context. 

5. The Bill achieves its objectives in three different and distinctive ways:   

� it introduces, in Part 1, a new general duty on public bodies to further the 
conservation of biodiversity; 

� it makes significant changes, in Part 2, to the existing arrangements for the 
establishment and protection of sites of special scientific interest (“SSSIs”) by 
replacing most of Part II of the Wildlife and Countryside Act 1981 (c.69) (“the 1981 
Act”); and  

� it extends, in Part 3, the law in relation to the protection of birds, animals and plants 
by amending the current provisions of Part I of the 1981 Act. 

Part 1: Biodiversity   

6. Part 1 deals with biodiversity.  Whilst the conservation of habitats or of species are 
significant means by which the overall conservation of biodiversity can ultimately be delivered, 
Part 1 goes further than has previously been the case in legislation by requiring attention not 
simply to be given to the means (such as establishing protected sites or preventing the killing of 
wildlife) but also to the end, that is, to the conservation of the breadth and diversity of the natural 
world as a whole.  Section 1 sets out specific obligations in relation to the overarching objective 
of biodiversity conservation. 

7. In doing so, the Bill invokes principles and strategies which are external to it, by drawing 
upon the United Nations Environmental Programme Convention on Biological Diversity 1992 
(“the Rio Convention”) and the emerging Scottish Biodiversity Strategy. 
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Part 2: The SSSI system 

8. Part 2 of the Bill sets out a new system for conserving and enhancing particular areas of 
Scotland which are considered to be of particularly high quality in terms of their natural heritage.  
The provisions within this Part are based upon, but significantly extend and develop, the existing 
SSSI system which was brought into being by Part II of the 1981 Act.  The Bill sets out a system 
under which the flora and fauna of Scotland, together with significant geological and 
geomorphological features, can be conserved and enhanced by designating the areas of land 
within which these “aspects of natural heritage” are found as SSSIs. The system is therefore 
intended to secure Scotland’s natural heritage and to allow Scotland to contribute to the 
conservation of the natural heritage of Great Britain and the European Union. 

9. A significant feature of the SSSI provisions in the Bill is that they seek to regulate the 
degree to which and the manner in which land management operations can be carried out on sites 
of special scientific interest.  In certain circumstances, the Bill provides for operations which are 
likely to damage an SSSI to be restricted or prevented. This in turn, where the operations form 
part of the established management of the land, may give rise to an entitlement on the part of the 
land manager to a management agreement offered by Scottish Natural Heritage (“SNH”).  In this 
connection the provisions of the Bill (and primarily sections 16, 17 and 18) may usefully be read 
in conjunction with draft Financial Guidelines which are available separately from the Scottish 
Executive (Contact: Wildlife and Habitats Unit, Scottish Executive, Victoria Quay, Edinburgh, 
EH6 6QQ). 

Part 3: Protection of wildlife 

10. Part 3 of the Bill introduces schedule 6, which in turn contains a package of amendments 
to the law on species protection and wildlife crime as set out in Part I of the 1981 Act.  The 
changes effected by these amendments build upon the increased sanctions and wider police 
powers already introduced via the Criminal Justice (Scotland) Act 2003 (asp 7), which came into 
force on 26 March 2003. The approach adopted in this instance contrasts with the area specific 
protection provided by the SSSI system in Part 2 of the Bill in that the measures set out in Part 3 
and schedule 6 are effective wherever the relevant birds, animals and plants occur, and not 
simply within specified protected sites.  In this sense the Bill does not alter the existing 
distinction in the 1981 Act between the protection of species (in Part I of that Act) and the 
protection of sites (in Part II).  It should be noted that Part 3 of the Bill amends only the 1981 
Act.  It does not make changes to other wildlife legislation such as the Protection of Badgers Act 
1992 (c.51) or the Conservation (Natural Habitats &c.) Regulations 1994 (S.I. 2716).  

Part 4: General 

11. Part 4 of the Bill contributes to the implementation and effectiveness of the provisions in 
the three preceding parts, by providing a number of general – mainly procedural - provisions. 
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PART 1: BIODIVERSITY 

Section 1: Duty to further the conservation of biodiversity 

12. This section introduces a general duty on public bodies and officer holders to further the 
conservation of biodiversity.   They are required to comply with the duty in the exercise of their 
functions, but the duty does not override the proper exercise of those functions.  In complying 
with the duty, they must have regard to the Rio Convention and to any Scottish Biodiversity 
Strategy designated by the Scottish Ministers.  

Section 2: Scottish Biodiversity Strategy 

13. This section empowers the Scottish Ministers to designate a Scottish Biodiversity 
Strategy.  Where the Scottish Ministers designate a strategy under subsection (1), that strategy 
must be published and the Scottish Ministers must lay a report on its implementation before the 
Scottish Parliament every three years.  The precise form of the strategy is, by virtue of 
subsection (3), flexible.  It may, for example, take the form of a single Scotland-wide strategy, or 
it may consist of an overall package of individual (for example thematic or area based) strategies 
which are tailored to specific circumstances. 

PART 2: CONSERVATION AND ENHANCEMENT OF NATURAL HERITAGE 

CHAPTER 1: SITES OF SPECIAL SCIENTIFIC INTEREST 

Notification of sites of special scientific interest 

Section 3: Duty to give notification of sites of special interest 

14. Subsection (1) places a duty on SNH to notify as a site of special scientific interest 
(“SSSI”) any land which it considers to be of special interest by reason of any aspect of its 
natural heritage.  Relevant aspects of natural heritage are, in this connection, the flora, fauna, 
geology or geomorphological features of the area of land in question. A definition of “natural 
heritage” is provided in section 56(1)).  Where it considers a site to be of special interest SNH 
must notify the interested parties listed in section 49(2). 

15. Subsection (2) qualifies the duty in subsection (1) by requiring SNH to have regard to 
certain criteria and guidance when reaching a view on whether land is of special interest.  Such 
guidance may be a formal document issued under section 42(1).  But guidance to SNH is also 
provided by paragraph (a) of subsection (2).  This requires SNH to have regard to the 
contribution which any individual SSSI is likely to make to the balance and representativity of 
the overall SSSI series in Scotland.  When taken as a whole, the totality of SSSIs notified in 
Scotland should therefore form a coherent series of protected sites. This series should be 
representative not only of the diversity and geographic range of the natural heritage of Scotland, 
but should also make an appropriate Scottish contribution to the conservation of natural heritage 
in the context of Great Britain and the European Union.   

16. The requirements of subsection (2) recognise that, in addition to protecting its own 
natural heritage, Scotland must play a responsible role in contributing to the conservation of 
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species and habitat types which are characteristic of the wider British or European natural 
environment. The SSSI series should not limit itself narrowly to the conservation and 
enhancement of flora, fauna, geology or geomorphological features which are of special interest 
in a purely Scottish context.  In particular this means that SNH, when evaluating the relative 
interest of a potential site, should, in addition to considering the site in the context of Scotland as 
a biogeographical entity, also give consideration to the status and conservation requirements of 
species or habitat types which are may be relatively widespread in Scotland but which are 
uncommon elsewhere.  This subsection therefore requires SNH to consider the aspects of natural 
heritage of the site against a wider British or European backdrop, as well as considering them 
within the context of Scotland.  

17. Subsection (3) specifies that the notification given to interested parties as a consequence 
of the duty in subsection (1) must be accompanied by a number of supplementary items which 
specify the extent and special characteristics of the site in detail.  This additional documentation 
must in particular specify the natural heritage features of the site which are regarded as being of 
special interest and it must also list any acts or omissions which are likely, in the opinion of 
SNH, to be damaging to the features which are regarded as being of interest. 

18. Subsection (4) defines a shorthand, technical term by which the notification given under 
subsection (1) and the detailed documentation specified in subsection (3) can collectively be 
known.  These items, taken together, constitute the “SSSI notification” for the area of land in 
question. 

19. Subsection (5), in conjunction with section 49(2), defines the point in time when the SSSI 
notification has effect.  From that point the site is formally an SSSI and benefits from the 
protective mechanisms set out in the subsequent provisions of the Bill. 

20. Subsection (6) provides a shorthand, technical term for the potentially damaging acts or 
omissions which are listed in the SSSI notification by virtue of subsection (3)(a)(iii).  These acts 
or omissions are to be known as “operations requiring consent”.  This term is further abbreviated 
for the purposes of these explanatory notes as “ORC”. 

Section 4: Site management statements 

21. This section requires that each SSSI notification must be accompanied by a site 
management statement prepared by SNH.  The site management statement is a document which 
provides practical guidance to the owners and occupiers of the SSSI in relation to its 
conservation and enhancement.   The role of the site management statement is to complement 
and expand upon the SSSI notification.  It does so by providing information and advice, in non-
scientific language wherever possible, to individuals who are engaged in land management 
operations.  The objective of site management statements will be to assist land managers in 
contributing to the protection of SSSIs and to help them in planning and carrying out operations 
on SSSIs in ways which are consistent with, and sensitive to, the conservation needs of SSSIs. 

22. The site management statement is an evolving document and the provisions in 
subsections (3) and (4) enable the statement to be reviewed and updated in a manner which 
should ensure that it continues to fulfil its purpose effectively. 
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Section 5: Enlargement of sites of special scientific interest 

23. This section permits SNH to enlarge an existing SSSI, by adding land to the original site.  
SNH is permitted to do so only where the additional land, when considered in the context of the 
original site, can be regarded as being of special interest.  The principal purpose of this provision 
is to enable land, which ought reasonably to have been included within the original SSSI at the 
time when that original site was notified, to be incorporated within the site at a later date.  This 
might take place for example when new data come to light demonstrating the value or 
importance of the additional land.  The procedure in section 5 enables this to happen without 
having to either notify the additional land as a separate SSSI or to denotify the original site and 
notify the whole of the larger area from scratch. 

24. Since any debate about the merits or otherwise of the enlargement relates to the case for 
the additional land, and not to the case for the original site, notification is confined to parties 
with an interest in the additional land. Similarly, representations from interested parties are 
confined to representations which are relevant to the case for the additional land.  
Representations in relation to the established site (which argue for example for its denotification) 
are not competent in this context. 

Section 6: Review of operations requiring consent 

25. This section regulates any review of the ORCs listed in an SSSI notification. 

26. Subsection (1) gives SNH the power to review the ORC list when it thinks fit and obliges 
it to do so on the request of any owner or occupier of the site.  Subsection (2), however, limits 
the freedom of SNH to carry out such a review more frequently than every 6 years, unless it has 
obtained the consent of every owner or occupier.  Equally, SNH cannot be obliged to carry out a 
review by an owner or occupier outwith the 6 year cycle.  A 6 year period has been specified 
because this reflects the existing site condition monitoring programme which assesses the special 
interest features on SSSIs.  This programme yields the data about the condition of an SSSI which 
is necessary to inform a review of the ORC list for that site.  There is nothing however to prevent 
more frequent reviews where there is mutual agreement between SNH and the owners and 
occupiers that it would be sensible to do so.  Special provision in relation to the review of ORC 
lists during a transitional period following implementation of the Bill is made in paragraph 5 of 
schedule 5. 

27. Subsection (3) specifies that agreement to a review is given by owners and occupiers 
where either every owner and occupier explicitly consents or no reasonable objection to the 
proposal is received within 28 days.  Where there are multiple owners and occupiers on a site 
and one individual seeks, without good cause, to block a review for which there is clear majority 
support amongst other owners and occupiers, it is unlikely that this will be regarded by SNH as a 
“reasonable objection”.   

28. Subsection (4) enables SNH, in carrying out a review of the list of ORCs, also to review 
consents to carry out operations on the ORC list.  This is because a review of the ORC list may 
substantially alter that list and the detail of the operations listed in it, in order to ensure the 
protection of the site.  Since consents work in practice to modify the effect of the ORC list, it 
would be difficult to review that list without also considering the implications of existing 
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consents.  It would also be undesirable for consents to remain in place where it was clear that the 
operation was damaging the site and the consent was no longer consistent with the entry on the 
ORC list to which the consent originally related. Section 16(5)(a) therefore allows consents to be 
modified or revoked on completion of such a review. 

29. Subsection (5) provides that SNH must amend the ORC list for any site where, on 
completion of a review, it is of the opinion that operations should be added to or removed from 
the list or where it believes that an existing entry should be modified. 

Section 7: Addition or modification of operations requiring consent: urgent situations 

30. This section sets out the detail of a special procedure whereby SNH may, having obtained 
the consent of the Scottish Ministers, alter an ORC list for a site in urgent situations.  This is an 
emergency measure which allows an unlisted operation to be added to the ORC list at very short 
notice when it becomes apparent that damage to the site may result if the unlisted operation is 
carried out.  SNH may also modify any existing entry on the ORC list in the same way (so that, 
for example, the existing entry is extended sufficiently to cover the operation which is posing a 
threat to the site). 

Section 8: Variation of SSSI notifications 

31. This section enables SNH to vary certain aspects of the SSSI notification following the 
point at which the SSSI notification, and therefore the SSSI, has been confirmed under the terms 
of paragraph 12 of schedule 1.  SNH may vary the description of the land and the list of features 
of special interest, as well as any miscellaneous “other information” contained in the SSSI 
notification by virtue of section 3(3)(a)(iv).  It may not however vary the land within the SSSI 
(for example, by enlarging the site) or alter the list of ORCs for the site.  Separate procedures are 
provided in relation to these components of the SSSI notification. 

Section 9: Denotification of sites of special scientific interest 

32. This section provides a process by which an existing SSSI (or any part of an existing 
SSSI) may be denotified.  The procedure set out in this section is in essence the reverse of the 
notification process specified in section 3.  SNH must first determine that a site (or part of a site) 
is no longer of special interest, taking into account the same criteria as are applied in section 3.  
Having done so it must then give notice to the interested parties in the same way as in section 3.  
In the case of a denotification, however, the information given to the interested parties – rather 
than detailing the special interest of the site - must set out SNH’s reasons for considering that the 
site is no longer of special interest. 

Section 10: SSSI notifications and related notifications: procedure 

33. This section introduces schedule 1, which sets out further procedures relating to the 
notification of SSSIs under section 3 and their subsequent enlargement (section 5) or 
denotification (section 9). 
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Schedule 1  

Notifications relating to sites of special scientific interest: procedure 

34. Paragraph 1 applies the procedures set out in schedule 1 to the notification of SSSIs under 
section 3, the notification of enlargements under section 5 and the denotification of SSSIs under 
section 9. 

Publication 

35. Paragraphs 2 and 3 combine to ensure that SNH must publish summary details of 
notifications under sections 3, 5 and 9, in order to give the general public notice that an SSSI is 
being created, enlarged or removed.  The minimum requirement is that notification given to the 
interested parties should be published in a local newspaper circulating in the area in which the 
SSSI is situated.  SNH also has discretion as to other means of publicising the notification.  It is 
expected that the SNH website will provide a key mechanism for making such information 
publicly available. 

Content of notification 

36. Paragraph 4 specifies the information which must be given to the interested parties when 
SNH provides notification of an SSSI, its enlargement or denotification.  This information must 
also, by virtue of paragraph 2, be publicised by SNH in at least one local newspaper.  The 
information specified in paragraph 4 ensures that both interested parties and members of the 
general public can gain access to information about the new site, the enlargement or the 
denotification.  Paragraph 4(c) ensures that members of the public are made aware of their right 
to make representations to SNH within 3 months of the date on which the notification is given.  
That date is defined with reference to section 49(2). 

Confirmation or withdrawal of notification 

37. Paragraph 5 requires that an SSSI notification, notification of enlargement or 
denotification must be formally confirmed by SNH within one year of the date on which it was 
given.  Provision is made to allow the period of one year to be extended in accordance with 
arrangements set out in paragraph 14.  SNH is obliged to consider any representations which 
have been made in relation to the notification before confirming it.  Representations must be 
made within the period specified in the notification which, by virtue of paragraph 4(c), cannot be 
less than 3 months. 

38. Paragraph 6 deals with the situation in which SNH fails to confirm a notification within 
the one year period, or the period as extended.  If a notification is not formally confirmed by the 
deadline, it is to be treated as if it had been withdrawn by SNH and no longer has any effect. 

Modification of notification 

39. Paragraphs 7 to 9 enable SNH to confirm a notification which has been modified.  
Notifications may be modified by amending the matters specified in section 3(3) and SNH is 
accorded a degree of flexibility in this connection during the period prior to confirmation of the 
notification.  Thus, the description of the land, the list of aspects of natural heritage which are of 
special interest or the miscellaneous other information included in the notification may be added 
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to, removed or amended.  This may, for example, be necessary where SNH requires to correct 
part of the notification or accepts a particular point made by an objector.  SNH may also amend 
the boundaries of the site to reduce its extent.  SNH is not however permitted to extend the site 
or to alter the ORC list under the terms of paragraphs 7 and 8.  Separate procedures exist in 
sections 5, 6 and 7 to allow this to happen. 

Referral to Advisory Committee on SSSIs 

40. Paragraphs 10 and 11 require SNH to refer scientific objections to the SSSI notification, 
notification of enlargement or denotification to the Advisory Committee on Sites of Special 
Scientific Interest (“ACSSSI”).  It must do so unless the objections are frivolous in nature.  
ACSSSI provides SNH with independent advice on scientific matters in cases where a consultee 
has questioned the scientific justification for notification of a site, or for the enlargement or 
denotification of a site.  SNH is barred from confirming the notification until such time as it has 
considered any advice from ACSSSI in relation to the objection.  The basis on which ACSSSI 
operates is set out in section 21. 

Notice of decision to confirm or withdraw 

41. Paragraph 12 obliges SNH to give formal notice of any decision to confirm or withdraw a 
notification.  Notice must be given to the interested parties and must be publicised in accordance 
with the requirements of paragraph 2. 

42. Paragraph 13 deals with the situation in which an objection to the notification has been 
referred to ACSSSI.  In such cases, the interested parties must be provided with a copy of the 
advice which ACSSSI had given to SNH in relation to the matters raised in the objection. 

Extension of period during which notification is to be confirmed or withdrawn 

43. Paragraphs 14 and 15 provide for the extension of the period within which a notification 
must be formally confirmed.  An extension may be made in the event of a referral to ACSSSI but 
the extension may be for no more than an additional 6 month period.  Thus, in cases where an 
unresolved objection has been referred to ACSSSI, the notification is required to be confirmed 
within 18 months of the date on which it was given, otherwise it is deemed to have been 
withdrawn.  Paragraph 14 provides unrestricted flexibility to extend the period where this is by 
mutual agreement between SNH and the owners and occupiers of the land within the SSSI. 

44. Paragraph 16 specifies the manner in which agreement to an extension of the period for 
confirmation is to be obtained by SNH.  Agreement is given where every owner and occupier 
explicitly consents.  Agreement is also deemed to be given where no reasonable objections are 
received within 28 days of SNH making a proposal for extension. The concept of reasonableness 
is applied here in order to prevent one individual from blocking an extension for petty reasons 
and thereby thwarting the wishes of the overwhelming majority of owners and occupiers of the 
site. 

45. Paragraph 17 simply requires SNH to inform the interested parties of any extension to the 
period for confirmation. 
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Section 11: Effect of SSSI notification 

46. Subsection (1) provides that an amended version of an SSSI notification has effect from 
the date SNH gives notice of the modification which has been made.  Relevant changes are those 
which relate to:  

� modifications made to the notification at the time of confirmation; 

� enlargement of SSSIs under section 5(1), together with any further modifications 
made at the time of confirmation of the enlargement; 

� additions, modifications or removal of operations requiring consent following review 
under section 6(4);  

� operations requiring consent added or modified in urgent circumstances under 
section 7(3);  

� variation of SSSI notifications under section 8(1); and  

� denotifications of SSSIs in accordance with section 9.   

47. Subsection (2) provides that, where SNH gives notice under paragraph 12 of schedule 1 
of the withdrawal of a notification of enlargement of an SSSI given under section 5(1), the SSSI 
is to be regarded as having never been extended.  

48. Subsection (3) provides that an SSSI notification ceases to have effect either when SNH 
gives notice of its decision to withdraw the notification, or when SNH confirms denotification of 
the SSSI under section 9(1).  In the first case the SSSI has been notified by SNH but the 
notification is withdrawn before it is confirmed. In the second case, the SSSI has been 
confirmed.  SNH has then gone through the denotification procedure and the site ceases to be an 
SSSI at the moment when formal notice is given that SNH has confirmed the denotification.  By 
virtue of section 49(2) this is, in effect, the moment when the Scottish Ministers receive the 
confirmation notice. Paragraph 6 of schedule 1 also makes provision for a notification to cease to 
have effect if SNH fails to confirm it within the necessary period, in which case the effect is 
deemed to be the same as if subsection (3) of section 11 applied.  

Exercise of functions in relation to sites of special scientific interest  

Section 12: Exercise of functions by public bodies etc. 

49. Subsection (1) establishes that this section applies to the exercise by public bodies and 
office-holders of functions on or affecting land which is an SSSI.   

50. Subsection (2) requires public bodies and office-holders to consult SNH and have regard 
to any advice received from it (within such reasonable time set by the body or office-holder) 
before exercising any function on or affecting an SSSI.    

51. Subsection (3) requires public bodies and office-holders, when exercising functions on or 
affecting SSSIs, to take reasonable steps to further the conservation and enhancement of the 
aspect of natural heritage by reason of which SNH considers the site to be of special interest.  
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This provision does not require steps to be taken which would be inconsistent with the proper 
exercise of the public body or office-holder’s functions.    

52. Subsection (4) provides that the duties imposed by this section do not displace duties set 
out in sections section 13 to 15.  Public bodies must therefore act in accordance both with their 
general duty under section 12 and with any specific requirements which may be imposed by 
section 13, 14 and 15.  The effect of section 12 is broad, in that it relates to any function of the 
public body affecting land which falls within an SSSI.  The later sections are, by contrast, more 
narrowly focussed on operations which are likely to damage an SSSI. 

Operations affecting sites of special scientific interest 

Section 13: Operations by public bodies etc. 

53. Subsection (1) prohibits public bodies and office-holders from carrying out operations 
which are likely to damage any aspect of the natural heritage protected by an SSSI notification 
unless SNH has given written consent in response to an application under subsection (3).  The 
only other exceptions to this prohibition are where section 14(1) applies or where the operation is 
carried out in accordance with section 14(2).   

54. Subsection (2) confirms that the prohibition applies to operations carried out on land 
which is not an SSSI if those operations are likely to adversely affect the aspect of natural 
heritage protected by the SSSI notification.  This might apply, for example, to operations carried 
out on neighbouring land which result in pollution, hydrological change or ecological imbalance 
which is then damaging to the natural heritage of the SSSI. 

55. Subsection (3) provides that an application for SNH's consent must specify the nature of 
the operation which is likely to damage the aspect of the natural heritage protected by an SSSI 
notification.  It must also specify the proposed dates on which the operation will start and finish, 
as well as the land on which it proposes to carry out the operation.   

56. Subsection (4) provides that where SNH has received an application, it may either 
consent to the operation (as it was proposed or with conditions attached) or refuse to consent to 
the operation.   

57. Subsection (5) clarifies that conditions that may be set under subsection (4) may 
(amongst other possible requirements) stipulate that any operation may be carried out only in a 
manner specified by SNH, and on a specified part of the overall land (despite the terms of the 
application under subsection (3)).  Additionally, SNH may provide that the operation can be 
carried out only for, or within, a certain period of time.     

58. Subsection (6) requires SNH to provide written advice in relation to the operation to a 
public body or office-holder when giving or refusing consent.  Such advice must include advice 
on how to minimise the damage which is likely to occur to the aspect of the natural heritage.    

59. Subsection (7) requires SNH to provide reasons for either refusing consent or giving 
consent subject to conditions.   
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60. Subsection (8) provides that SNH is deemed to have refused to consent to an operation if 
it has neither given nor refused consent within 28 days of the application under subsection (3).   
Deemed refusal of consent is significant in that it allows the provisions of section 14(2) to apply 
at the end of the 28 day period. 

Section 14: Operations by public bodies etc.: authorised operations  

61. Subsection (1) specifies circumstances in which SNH’s consent under section 14 is not 
required for an operation of the type described under section 13(1).  SNH consent is not required 
where the operation has been given permission by a regulatory body, where the operation is 
authorised by an explicitly granted planning permission or where the operation results from an 
emergency and SNH have been advised as soon as practicable of the circumstances.  The 
rationale for an emergency exemption is self-evident.  The other exceptions are justified on the 
basis that both regulatory authorities and planning authorities are required to consult with SNH 
before granting permission. Potential threats to an SSSI can therefore be considered in the 
context of the application for regulatory consent or planning permission.  In the case of 
regulatory authorities the obligation to consult with SNH is imposed by section 15 of the Bill.  
Obligations on planning authorities are set out in existing planning legislation.  These specific 
duties are supplemented by the general duty on public bodies and office holders contained in 
section 12 of the Bill. 

62. Subsection (2) provides that, where all of the conditions set out in subsection (3) are met, 
a public body or office-holder may carry out an operation which is likely to damage an aspect of 
natural heritage protected by an SSSI notification where SNH has refused consent or where SNH 
has given consent subject to conditions.  In deciding to proceed in the face of a refusal of 
consent, or the imposition of conditions, any public body must have due regard to its general 
duty under section 12 and to its general biodiversity duty under section 1.  The effect of the 
provision is therefore to allow operations to be carried out by a public body despite the potential 
for damage to an SSSI.  But the public body must, in doing so, be satisfied that the operation is 
in the wider public interest, having had proper regard to advice from SNH in relation to the 
significance of the SSSI and the likely impact of the operation.  It must also, given the terms of 
section 12, be satisfied that the operation is necessary to the proper exercise of its functions.  

63. Subsection (3) sets out the conditions referred to in the previous subsection.  Those are 
that the public body or office-holder must give notice to SNH of the date on which it proposes to 
commence the operation (which must be at least 28 days after the date of the notice to SNH). It 
must also indicate what has been done or what will be done in the light of any written advice 
from SNH under section 13(6).  Additionally, the public body or office-holder must carry out the 
operation in such a way that will cause minimal damage or disturbance to any protected aspect of 
natural heritage and pay due regard to any advice from SNH.  Finally, the public body or office-
holder must carry out the operation in compliance with section 12(3).   

64. Subsections (4) and (5) provide for the situation in which a public body or office-holder 
has carried out an operation for which SNH’s consent was not, by reason of subsection (1)(a) or 
(c) or (2), needed. Where damage to an aspect of the natural heritage protected by the SSSI 
notification has occurred the public body, must consult SNH on how the aspect should be 
restored to its former condition and  restore it, so far as is reasonably practicable, to the condition 
specified by SNH.   
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Section 15: Consent by certain regulatory authorities  

65. Subsection (1) provides that this section applies where the permission of a relevant 
regulatory authority is needed before operations may be carried out. 

66. Subsection (2) confers power on the Scottish Ministers to designate bodies and other 
persons as relevant regulatory authorities for the purposes of the Bill. 

67. Subsection (3) requires relevant regulatory authorities to notify SNH of any proposals to 
carry out an operation which is likely to damage any aspect of natural heritage protected by an 
SSSI notification before deciding to permit such an operation.  Such notification to SNH must 
specify the nature of the operation, the proposed dates of commencement and completion, as 
well as the land on which it is proposed to carry out the operation.    

68. Subsection (4) confirms that authorities must comply with the duty set out in subsection 
(3) even if the proposed operation would take place outwith an SSSI.  This echoes the similar 
provision in section 13(2) and, again, the intended effect is to protect the SSSI from, for 
example, the damaging effect of activities taking place on adjacent land. 

69. Subsection (5) prohibits an authority from deciding whether to give its permission until 
28 days have elapsed from the date of the notification to SNH under subsection (2) (unless SNH 
has notified the authority that it does not need to wait until then).  This provision is intended to 
ensure that SNH has sufficient time to provide advice.   

70. Subsection (6) requires the authority to have regard to any advice received by SNH when 
deciding to give its permission for an operation, and, where it does give its permission, in 
deciding whether any conditions should be attached to its permission.   

71. Subsection (7) provides that subsections (8) to (10) apply if the authority chooses not to 
follow SNH’s advice. Those subsections provide that, in those circumstances, the authority must 
give notice to SNH and the applicant stating that it has not followed SNH’s advice and what it 
proposes to do in consequence of SNH’s advice. 

72. Where SNH’s advice is not followed the operation is prohibited for 28 days from the 
giving of the notice and, when it is subsequently carried out, it must be done so as to cause as 
little damage or disturbance as is reasonably practicable. The notice given under subsection 
(8)(b) must narrate these conditions.  

Section 16: Operations by owners or occupiers of sites of special scientific interest 

73. Subsection (1) prohibits an owner or occupier of land within an SSSI from carrying out, 
or causing or permitting to be carried out, an operation requiring consent on the land, except with 
written consent from SNH (given on an application under subsection (2)) or where section 17(1) 
applies.   
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74. Subsection (2) requires an application for consent to specify the nature of the operation, 
the proposed dates of commencement and completion, as well as the land on which it is proposed 
to carry out the operation. 

75. Subsection (3) provides that SNH may consent to an operation with or without conditions 
or refuse such consent.  

76. Subsection (4) clarifies that the conditions referred to in subsection (3)(a) may provide 
that, despite the terms of the application under subsection (2), the operation may be carried out 
only in the manner specified by SNH, or on only part of the land on which the owner or occupier 
wishes to carry out the operation.  The conditions may also provide that the operation may be 
carried out only for, or within, a period of time specified by SNH.   

77. Subsection (5) provides that SNH may modify or withdraw its consent on completion of a 
review of it under section 6(4) or where it considers that the carrying out of the operation even in 
accordance with the consent will damage the aspect of the natural heritage to which it relates in a 
way which was unforeseen at the time the consent was given.  Where SNH does this, it must do 
so by giving notice to the owner or occupier to whom the consent to carry out the operation has 
been given.   

78. Subsection (6) provides that consent may not be modified or withdrawn under 
subsection (5)(b) (i.e. otherwise than following a review under section 6(4)) without the 
permission of the Scottish Ministers.   

79. Subsection (7) provides that a modification or withdrawal under subsection (5)(a) (i.e. 
following a review under section 6(4)) does not have effect until the expiry of the time limit for 
applications to appeal against it, or where an appeal is being brought, its withdrawal or final 
determination.   

80. Subsection (8) provides that a modification or withdrawal under subsection (5)(b) (i.e. 
otherwise than following a review under section 6(4)) has effect on notice of it being given. 

81. Subsection (9) requires SNH to offer to enter into a management agreement in specific 
circumstances. Those circumstances are where SNH considers that, despite a decision to:  

� refuse to consent to an operation being carried out;  

� make its consent subject to conditions; or  

� modify or withdraw its consent,  
it should offer to enter into such an agreement with the applicant or the person to whom the 
consent was given.  SNH should have regard to guidance issued under section 42(1) in 
determining whether it should offer into a management agreement.   Draft guidance setting out 
the circumstances in which management agreements will be offered has been published 
separately by the Scottish Executive. These Financial Guidelines are available from the Scottish 
Executive, Wildlife and Habitats Unit, Area 1-H, Victoria Quay, Edinburgh, EH6 6QQ. 
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82. Subsection (10) requires SNH to give an applicant any reasons it has for a decision made 
under this section to make its consent subject to conditions, to refuse consent, to modify or 
withdraw its consent, or not to offer to enter into a management agreement in pursuance of 
subsection (9).    

Section 17: Operations by owners or occupiers of sites of special scientific interest: 
authorised operations 

83. Subsection (1) specifies those circumstances where SNH’s consent under section 16 to an 
operation requiring consent is not required.  SNH consent is not required where the operation 
has, in effect, already been authorised – for example, because a regulatory authority or planning 
authority has given explicit permission for the operation to go ahead.  In such cases the relevant 
authority will have consulted with SNH before reaching its decision.  The obligation to do so is 
imposed on regulators by virtue of section 15 and the obligation on planning authorities is 
contained in existing planning legislation.  Similarly, separate SNH consent is not required 
where an operation is already covered by the terms of a management agreement between the 
owner or occupier and SNH.  Neither is separate consent required where an operation is required 
to be carried out under the terms of a land management order (sections 29 to 37).  An exception 
is also made in the case of emergency situations, provided certain conditions are fulfilled. 

84. Subsections (2) and (3) provide that an owner or occupier of land within an SSSI who 
carries out, or causes or permits to be carried out, an operation which would (were it not for 
subsection (1)(a) or (c)) require SNH's consent and which damages an aspect of natural heritage 
protected by an SSSI notification to consult SNH about the manner in which the aspect should be 
restored to its former condition, and to restore it, so far as is reasonably possible, to the condition 
specified in the advice given by SNH.     

85. Subsection (4) disapplies the provisions of this section and section 16 where the owner or 
occupier of the land in question is a public body or office-holder acting in the exercise of its 
functions. Sections 13 and 14 would apply in such a case. 

Section 18: Appeals in connection with operations requiring consent  

86. Subsection (1) specifies the circumstances in which an owner or occupier may appeal to 
the Scottish Land Court in connection with operations requiring consent. An appeal may be 
lodged where the owner or occupier of land is aggrieved at a refusal of consent, by the 
conditions imposed under the terms of a consent, or by the withdrawal or modification of an 
existing consent.  An appeal is also allowed where SNH has refused to offer a management 
agreement in circumstances in which the Financial Guidelines indicate that it should have done 
so, or where the terms and conditions of such an agreement are unacceptable to the owner or 
occupier. 

87. Subsection (2) requires an appeal to be made within 28 days of the date on which SNH 
notified the owner or occupier of the decision which has caused him to be aggrieved.  

88. Subsection (3) provides that if SNH neither gives nor refuses consent to the operation 
sought in the application, it will be deemed to have refused consent.  Such refusal of consent will 
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be where SNH has neither given nor refused consent within a period of 4 months beginning on 
the date which the owner or occupier seeking the consent made an application under 
section 16(2).  The period of 4 months may be extended where there is written agreement 
between the owner or occupier and SNH.  This section also provides that such refusal has effect 
on the day on which the period expired.  Deemed refusal of consent therefore allows an owner or 
occupier to initiate an appeal to the Scottish Land Court at the end of the 4 month period even 
where SNH has not reached any decision on the application. 

89. Subsection (4) specifies the circumstances under which SNH is deemed to have decided 
not to enter into a management agreement in pursuance of section 16(9) on the day which is 4 
months after the event in respect of which the need for a management agreement should have 
been considered. The period of 4 months may be extended where there is written agreement 
between the owner or occupier and SNH.  Subsection (5) requires the Scottish Land Court to 
determine an appeal made under subsection (1) on the merits, rather than by way of review, and 
specifies how it may do so.    

90. Subsection (6) provides that the Scottish Land Court may give directions to SNH, where 
it determines an appeal under subsection (5)(b) or (c), as to any conditions to which its consent 
to the carrying out of the operation requiring consent are to be subject.  It may also direct SNH, 
where it determines an appeal under subsection (5)(d) or (e), as to terms and conditions of the 
management agreement which it must offer to enter into (including payment by SNH).    

Offences and byelaws 

Section 19: Offences in relation to sites of special scientific interest 

91. Subsection (1) provides that it is an offence for a person to intentionally or recklessly 
damage any aspect of natural heritage in respect of which an SSSI notification has been made.   

92. Subsection (2) provides a statutory defence to that offence. A person is not to be guilty of 
that offence if it can be shown that the act was the incidental result of an otherwise lawful 
operation, that the person who carried it out had taken reasonable precautions to avoid carrying 
out the act or did not and could not foresee that it would be the result of a lawful operation and 
took what were in the circumstances reasonably practicable steps to minimise damage.   

93. Subsection (3) makes it an offence for a public body or office-holder to contravene 
without reasonable excuse sections 13(1) or 14(5) and for an owner or occupier of land within an 
SSSI to contravene sections 16(1) or 17(3).  

94. Subsection (4) provides that a person found guilty of an offence under this section will be 
liable on summary conviction to a fine of up to £40,000 and on conviction on indictment to a 
fine.   

95. Subsection (5) provides that it is not a defence to proceedings under subsections (3) for 
contravention of sections 13(1) or 16(1) to show that the operation did not in fact damage the 
aspect of natural heritage protected by the SSSI notification. 
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Section 20: Byelaws 

96. Subsection (1) allows SNH to make byelaws to protect SSSIs.  This will allow SNH to 
deal with actions that may damage an SSSI such as fly-tipping and the setting of fires.   

97. Subsection (2) specifies those provisions of the National Parks and Access to the 
Countryside Act 1949 (c.97) that apply to SNH’s power to make byelaws under the previous 
subsection.  Those provisions set out, amongst other things, the procedure for making such 
byelaws and also state that a person who is prevented or hindered by byelaws from exercising 
rights is entitled to compensation. 

Supplementary  

Section 21: Advisory Committee on sites of special scientific interest 

98. Subsection (1) provides for the continuation of an Advisory Committee on Sites of 
Special Scientific Interest (referred to in the Bill as "the Advisory Committee" and generally 
referred to elsewhere as “ACSSSI”), previously provided for under section 12 of the Natural 
Heritage (Scotland) Act 1991 (c.28).  This section specifies that the Advisory Committee has the 
advisory functions relating to SSSIs conferred on it by this section.   

99. Subsection (2) provides that the Scottish Ministers shall be responsible for the 
appointment of the convener and other members of the Advisory Committee, and that they may 
do so on such terms as may be set by them.  Appointees to the Advisory Committee shall, to the 
best of the Ministers’ knowledge, have suitable scientific knowledge and experience in relation 
to flora or fauna or the geological or geomorphological features of the land.   

100. Subsection (3) requires the terms and conditions set on appointment of members to the 
Advisory Committee to include arrangements for the payment of remuneration and allowances to 
them by SNH.   

101. Subsection (4) excludes any member of SNH, or any committee appointed by SNH, from 
being appointed to the Advisory Committee.   

102. Subsection (5) allows the Scottish Ministers, from time to time, to give directions relating 
to the procedure of the Advisory Committee.    

103. Subsections (6) and (7) set out circumstances in which representations made to SNH are 
to be referred to the Advisory Committee.  Paragraph (c) of this subsection allows SNH to refuse 
to refer any representations which it considers to be frivolous.  Representation to the Advisory 
Committee may be made only at the time of the notification (i.e. before the notification is 
confirmed) and thereafter only once every 10 years.  Only SNH may refer a matter to the 
Advisory Committee.  The Committee is not an appeal body.  Its function is, rather, to provide 
independent and objective advice to SNH on the merits or otherwise of any scientific objections 
to the notification of an SSSI. 
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104. SNH is required to take such action as it thinks fit in consequence of any advice given by 
the Advisory Committee on a matter referred to it. Such action could be to not confirm an SSSI 
notification or related notification or to make a notification under section 5(1), 7(3), 8(1) or 9(1) 
in relation to an existing notification. 

Section 22: SSSI register 

105. This section makes provision for the creation of a public register of SSSIs overseen by 
the Keeper of the Registers of Scotland (“the Keeper”).   

106. Subsection (1) places a duty on the Keeper to keep a register of all SSSI notifications, 
copies of certain other notices and notifications under the Bill and any other information in 
relation to SSSI notifications required by regulations under subsection (4). The notices which 
must be registered are those which relate to enlargement of SSSIs under section 5(1), variation of 
SSSI notifications under section 6(5), additions, modifications or removal of operations requiring 
consent following review under section 7, operations requiring consent added or modified in 
urgent circumstances under section 8, and denotifications of SSSIs in accordance with section 9. 
The notifications to be registered are those which confirm or withdraw an SSSI notification 
under paragraph 12 of schedule 1 and those extending the period for representation and 
consideration for confirmation under that schedule.   

107. Subsection (2) requires the Keeper to ensure that the SSSI register is available for public 
inspection (at all reasonable times).  It also requires the Keeper to ensure that members of the 
public are able to get copies of entries in the register for a fee which may be set under the terms 
specified under section 25 of the Land Registers (Scotland) Act 1868 (c.64).  Where a person 
acquires a copy of an entry or entries in the SSSI register, it must be supplied with an extract 
entry certified to be a true copy of the original. 

108. Subsection (3) provides that an extract of an entry in the registered which is certified by 
the Keeper as a true copy is to be sufficient evidence of that entry in the register in any 
proceedings.   

109. Subsection (4) allows the Scottish Ministers to make a variety of provisions relating to 
the content of the register by regulations.  Ministers may provide for the form and manner in 
which the register is to be kept (including electronically), any information which the register 
must contain (over and above the information specified under subsection (1)(a) and (b)), and the 
ability to amend the register.  Additionally, the Scottish Ministers may make a regulation 
requiring SNH to send to the Keeper for registration in the register (in the form and manner 
specified in the regulations) copies of the notifications and notices specified in subsection (1)(a) 
and (b) and other documents and information that the regulations may specify.   

110. Paragraphs 12 and 13 of schedule 5 set up the register to replace the existing one under 
the 1981 Act.  Full explanatory notes on these paragraphs are provided under the explanatory 
notes for section 50. 
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CHAPTER 2: NATURE CONSERVATION ORDERS 

Section 23: Nature conservation orders 

111. Subsection (1) confers power on the Scottish Ministers to make a nature conservation 
order (“NCO”), which wholly or partially prohibits the carrying out, or the carrying out in a 
particular way, of a specified operation on specified land.   

112. Subsection (2) specifies the purposes for which an NCO may be made.  The purposes are 
the conservation of the feature(s) of interest of an SSSI or any other feature of natural heritage 
which the Scottish Ministers consider to be of special interest or to facilitate compliance with an 
international obligation.   

113. Subsection (3) specifies the land to which an NCO can apply, namely, land which is or 
forms part of an SSSI, any other land which the Scottish Ministers believe to be of special 
interest by reason by virtue of its natural heritage, land contiguous to or otherwise believed to be 
associated with an SSSI or land which they consider of special interest, or any combination of 
the aforementioned land.   

114. Subsection (4) clarifies the types of circumstances in which the carrying out of a 
specified operation is or is not to be prohibited.  Examples include the time during which and 
manner in which an operation might be carried out.  

115. Subsection (5) defines each operation prohibited by the NCO as a “prohibited operation”.   

116. Subsection (6) provides that an NCO comes into effect immediately on being made by 
the Scottish Ministers.  

117. Subsection (7) specifies when an NCO ceases to have effect.  There are two main 
circumstances in which an NCO will cease to have effect. The Scottish Ministers may make a 
further order revoking it or they may decide, within one year of the NCO having been made, not 
to confirm the NCO.  An additional failsafe provision is provided in subsection (7)(b) to ensure 
that, where the Scottish Ministers omit, for whatever reason, to make a decision within the year, 
the NCO automatically ceases to have effect.  The normal course of action should however be 
for the Scottish Ministers to make a positive decision within the year either to confirm the NCO 
or to withdraw it. 

Section 24: Amendment or revocation of nature conservation orders 

118. This section allows the Scottish Ministers to alter an NCO or to revoke an NCO 
completely or partially.   

119. Subsection (1) provides that the Scottish Ministers may amend or revoke an NCO by 
order and that such an order will be known as an amending order or revoking order respectively.   
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120. Subsection (2) sets out the changes to an NCO that an amending order may effect.  These 
are: the modification of operations prohibited under an order; modification of any of the types of 
operations permitted under the circumstances specified under subsection (23)(1)(b); and 
extending or restricting the area of land to which the order applies.   

121. Subsection (3) provides that an amending order comes into immediate effect on being 
made by the Scottish Ministers. 

122. Subsection (4) provides for an amended NCO to have effect as amended. 

123. Subsection (5) provides that a revoking order may apply to a part of the land to which the 
NCO applies.  Thus, the NCO may be partially revoked rather than removed entirely. 

124. Subsection (6) provides that a revoking order comes into immediate effect on being made 
by the Scottish Ministers.  An NCO can therefore be removed immediately, once the Scottish 
Ministers are satisfied that it no longer serves a purpose. 

Section 25: Nature conservation orders and related orders: procedure 

125. This section introduces schedule 2.  Schedule 2 sets out the procedures that must be 
followed when NCOs, amending orders and revoking orders are to be made.   

Schedule 2 

Application of schedule 

 
126. Paragraph 1 states that this schedule applies to NCOs, amending orders and revoking 
orders.   

Consultation 

 
127. Paragraph 2 requires the Scottish Ministers to consult SNH on a proposed NCO or related 
order before making it and to have regard to any representations made by SNH.   

Notification 

 
128. Paragraph 3 requires the Scottish Ministers to give notice of the making of an NCO or 
related order as soon as practicable after making it.  This paragraph also specifies to whom and 
how notice of the making of the order should be made.   

129. Paragraph 4 provides that such a notice must set out the order or describe its general 
effect.  A notice must also state whether the order has taken effect.  This paragraph also provides 
that where the notice does not set out the order, it must specify where a copy of the order may be 
inspected free of charge and at all reasonable hours and how to obtain a copy of the order.  
Finally, sub-paragraph 4(c) provides that the notice must, where it relates to an NCO or 
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amending order, specify the period during which and how representations may be made about 
the order.  This sub-paragraph establishes that the period for such representations must be at least 
3 months from the date on which the notice was given.   

Confirmation of nature conservation orders and amending orders 

 
130. Paragraph 5 requires the Scottish Ministers to decide to either confirm or not confirm an 
NCO or amending order. They must do so only after having considered any timeous 
representations and after having considered any report that may have been submitted by a person 
appointed under paragraph 10 for the purposes of holding an inquiry or to hear representations. 
Paragraph 5 also specifies that the Scottish Ministers must either confirm or not confirm an order 
within one year from the date on which an NCO or amending order is made, or within an 
extended period of time as permitted under paragraph 12 of this schedule. A revoking order does 
not need to be confirmed.    

131. Paragraph 6 provides that the Scottish Ministers can decide to confirm an order with or 
without modifications.  Where modification is made, it must be detailed in the notice required 
under paragraph 8.   

132. Paragraph 7 prohibits a modification made under paragraph 6 from extending the area of 
land to which an NCO relates.   

133. Paragraph 8 requires that the Scottish Ministers give notice of their decision to confirm or 
not to confirm an order under paragraph 5 as soon as practicable after making that decision.  
Notice of this decision must be made in accordance with the notice requirements of paragraph 3.    

134. Paragraph 9 provides that an order which is confirmed with modifications takes effect in 
its modified form when the Scottish Ministers give notice of the modification in accordance with 
paragraph 8.   

Inquiry or other opportunity to be heard 

 
135. Paragraph 10 provides that the Scottish Ministers must cause a local inquiry to be held or 
otherwise ensure that representations are adequately considered. This applies where that 
representation has not been withdrawn within a year (or more if the period is extended under the 
terms specified under paragraph 12).   

136. Paragraph 11 requires that a local inquiry, held under paragraph 10, should be held in 
accordance with the provisions of section 210 of the Local Government (Scotland) Act 1973 
(c.65).   

Extension of period 

 
137. Paragraph 12 ensures that the Scottish Ministers may only extend, or further extend, the 
period in which an NCO or amending order must be confirmed with the express agreement of 
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every owner and occupier to which the order relates.  The period of time must be agreed by all 
parties and must be obtained in accordance with paragraph 13.   

138. Paragraph 13 specifies that agreement to extend the period in which an NCO or amending 
order must be confirmed is obtained where either every owner and occupier explicitly consents 
or no reasonable objection to the proposal is received within 28 days of the Scottish Ministers 
giving notice of a proposal to extend the period.  Where there are multiple owners and occupiers 
on a site and one individual seeks, without good cause, to block a review for which there is clear 
majority support amongst other owners and occupiers, it is unlikely that this will be regarded by 
the Scottish Ministers a “reasonable objection”.   

139. Paragraph 14 requires the Scottish Ministers to notify the interested parties if they do 
extend or further extend the period in which an NCO or amending order must be confirmed.   

Recording or registration of orders 

 
140. Paragraph 15 requires that any NCO or related order, and any notice given by the Scottish 
Ministers to confirm or not to confirm an NCO or amending order, be recorded in the General 
Register of Sasines or registered in the Land Register of Scotland as appropriate.   

Section 26: Review of nature conservation orders  

141. This section establishes when the Scottish Ministers can carry out a review of an NCO. 

142. Subsection (1) allows the Scottish Ministers to carry out a review of an NCO for the 
purposes of determining whether they should amend or revoke it whenever they consider it 
appropriate to do so.   

143. Subsection (2) requires the Scottish Ministers to carry out a first review of an NCO 
within 6 years of its being made.  Any subsequent review must be carried out within 6 years of 
the previous review.  The Scottish Ministers are therefore obliged to keep the need for each NCO 
under regular review. 

Section 27: Offences in relation to nature conservation orders 

144. This section establishes when an offence is committed in relation to contravention of the 
requirements of an NCO and the penalty that will be incurred.   

145. Subsection (1) provides that a person is guilty of an offence when the person carries out, 
or causes or permits to be carried out, an operation that has been prohibited by an NCO.   

146. Subsection (1) specifies that any person found guilty of an offence on summary 
conviction shall be liable to a fine of up to £40,000 and that any person found guilty of an 
offence on conviction on indictment shall be liable to a fine.   
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147. Subsection (2) provides that, where an operation prohibited by an NCO is carried out and 
that operation does not damage any aspect of the natural heritage, the act of carrying out, or 
causing or permitting to carry out, the operation will still amount to an offence.    

Section 28: Reports 

148. This section requires SNH to include details of any NCO, amending order or revoking 
order made during the course of the reporting year in their annual report. This report is made to 
the Scottish Ministers and must be laid before the Scottish Parliament. 

CHAPTER 3: LAND MANAGEMENT ORDERS 

Section 29: Proposals for land management orders 

149. This section provides for the circumstances and manner in which SNH may apply to the 
Scottish Ministers for the making of a land management order (“LMO”).  It also specifies the 
land to which such an order may apply.   

150. The land in respect of which SNH may make such an application is defined by subsection 
(1) as being that which is or forms part of an SSSI, is contiguous to or considered by SNH to be 
otherwise associated with an SSSI, or is a combination of those types of land. 

151. Subsection (2) specifies the conditions which must be met before SNH may propose to 
the Scottish Ministers that they should make an LMO. These are that one of the circumstances 
set out in subsections (3) to (5) must have arisen and that SNH considers that an LMO is 
necessary or expedient for the purpose of conserving, restoring or otherwise enhancing any 
aspect of natural heritage protected by an SSSI notification.   

152. Subsection (3) sets out the first circumstance in which SNH may propose to the Scottish 
Ministers that they should make an LMO. This is where SNH has offered to enter into a 
management agreement but has been unable to do so because the person offered the agreement 
has refused or failed to agree it.   

153. Subsection (4) sets out the second circumstance, which is that the terms of a management 
agreement are not being complied with by the person with whom it has been entered into.  

154. Subsection (5) sets out the third circumstance, which is that SNH is unable to enter into a 
management agreement in relation to the land because it is unaware of the name and address of 
any owner or occupier of land.   

155. Subsection (6) provides that SNH are not to be treated as being unaware of the name and 
address of any owner or occupier of land unless it has affixed a notice to some conspicuous 
object on that land.  Such a notice must be addressed to the “The owners and any occupiers” and 
state that SNH wish to offer to enter into a management agreement in relation to the land. 
Owners and occupiers of the land will then have 28 days in which to make themselves known to 
SNH. 
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156. Subsection (7) sets out what a proposal by SNH to the Scottish Ministers for the making 
of an LMO must contain.  It specifies that any proposal for an LMO must include a description 
of the land to which it relates, a map and other information to enable the Scottish Ministers to 
make an informed decision. 

Section 30: Power to make land management orders 

157. This section confers on the Scottish Ministers the power to make an LMO.   

158. Subsection (1) provides that the Scottish Ministers must make or refuse to make an LMO 
within 3 months of the expiry of the period for representation under schedule 3 and that before 
doing so they must consider certain matters. 

159. Subsection (2) sets out those matters which are the proposal under section 29(2) and map 
and any representations or other information provided to them by persons to whom they make a 
request for information under paragraph 6 of schedule 3. 

Section 31: Content of land management orders 

160. Subsection (1) specifies what an LMO must contain.  This includes a description of the 
land, a map, the date on which the order comes into effect, what operations must, or must not, be 
carried out, how to appeal against the order and other information.   

161. Subsection (2) defines an operation which must not, be carried out under an LMO as an 
“excluded operation”. 

162. Subsection (3) provides that a LMO may require SNH to make payments to any person 
who incurs expense in carrying out an operation which must be carried out under the order.    

Section 32: Review of land management orders 

163. Subsection (1) provides that the Scottish Ministers may review an LMO for the purposes 
of determining whether they should make an order amending or revoking it.  Ministers may 
conduct such a review whenever they see fit.     

164. Subsection (2) requires the Scottish Ministers to carry out the first such review within 6 
years of the LMO being made, and any subsequent review within 6 years of the previous review.  
The Scottish Ministers are therefore obliged to keep the need for any LMO under regular review. 

165. Subsection (3) provides that the Scottish Ministers, on the completion of such a review, 
may make an amending or revoking order in accordance with the findings of the review. 
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Section 33: Land management orders and related orders: procedure 

166. This section introduces schedule 3.  Schedule 3 sets out the procedures that must be 
followed when LMOs and related orders (i.e. orders amending or revoking an LMO) are to be 
made.   

Schedule 3 

Notification of proposals for land management order 

167. Paragraphs 1 to 5 of the schedule specify the procedure SNH must follow when notifying 
a proposal for a land management order to the Scottish Ministers under section 29(2).   

168. Paragraph 1 specifies the information SNH must provide when notifying an LMO 
proposal to the Scottish Ministers, and to whom it must be provided.   

169. Paragraph 2 provides that SNH must also notify a proposal through publication in at least 
one paper in the locality of land to which the proposal relates and through any other media that 
SNH sees fit.   

170. Paragraph 3 requires a notification under paragraph 1 or 2 to specify where a copy of the 
proposal and accompanying map can be inspected free of charge and how to obtain a copy of the 
proposal and map at a reasonable cost.  It also requires a notification under paragraph 1 or 2 to 
specify how representations about the proposal can be made to the Scottish Ministers.   

171. Paragraph 4 specifies when such representations may be made to the Scottish Ministers.   

172. Paragraph 5 provides for the circumstances under which the Scottish Ministers may 
extend the period during which representations may be made under paragraph 4.   

Power to require disclosure of information 

173. Paragraph 6 enables the Scottish Ministers to require SNH or any person to whom SNH 
has given notice of a proposal for an LMO to disclose additional information relating to the 
proposal.  It also confers power on the Scottish Ministers to specify the time and place as well as 
the form and manner in which such information should be made available to them.   

174. Paragraph 7 limits the requirement to disclose information so as to exclude anything 
which a person would be entitled to refuse to disclose on grounds of confidentiality in 
proceedings in the Court of Session.   

175. Paragraph 8 provides for the circumstances under which a person would be guilty of an 
offence if the person failed to comply with a requirement to disclose information under the terms 
of paragraph 6.   

176. Paragraph 9 provides that a person guilty of an offence under paragraph 8 is liable on 
summary conviction to a fine not exceeding level 5 on the standard scale (currently £5,000). 
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Withdrawal of proposal 

177. Paragraph 10 allows SNH to withdraw a proposal to the Scottish Ministers under 
section 29(2) at any time prior to the Scottish Ministers deciding whether to make an LMO in 
pursuance of the proposal.  If SNH decides so to do, it must notify each person to whom it gave 
notice of the proposal.   

Notification of decision on orders 

178. Paragraph 11 requires the Scottish Ministers to publish a decision to either make an LMO 
or to amend or revoke an LMO following a review under section 32 in at least one paper in the 
locality of land to which the proposal relates and through any other medium that they think fit.   

179. Paragraph 12 requires the Scottish Ministers to also give notice of their decision.   

180. Paragraph 13 sets out the information that must be provided in a notification of a decision 
on an LMO, including the circumstances under which an appeal may be made against their 
decision to the Scottish Land Court.  

Recording or registration of orders 

181. Paragraph 14 requires any land management order or any order under section 32(3) 
(which amends or revokes a land management order) to be recorded in the General Register of 
Sasines or the Land Register of Scotland as appropriate.   

Section 34: Appeals in connection with land management orders and related orders 

182. Subsection (1) establishes the right of any owner or occupier of land to which an LMO 
relates to appeal to the Scottish Land Court.  It also specifies that an appeal should relate to 
either the decision to make the LMO (or order amending or revoking it) or the terms or 
conditions of the order.   

183. Subsection (2) provides that any appeal under subsection (1) must be made within 
28 days of the Scottish Ministers giving notice of their decision to make such an order.   

184. Subsection (3) provides that the Scottish Land Court must consider an appeal on the 
merits rather than by way of review, and specifies that, in so doing, it may either affirm the 
order, direct the Scottish Ministers to amend or revoke it or make such other order as it thinks fit.   

Section 35:  Effect of land management orders 

185. Subsection (1) specifies when an LMO takes effect and subsection (2) specifies when an 
LMO ceases to have effect. Subsection (3) specifies when an amendment to an LMO takes 
effect. 
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Section 36: Offences in relation to land management orders 

186. Subsection (1) provides that a person is guilty of an offence if the person fails to carry out 
an operation required in the manner prescribed by an LMO. 

187. Subsection (2) specifies that it is an offence for a person to carry out, or to cause or 
permit to be carried out an operation which is prohibited by an LMO.   

188. Subsection (3) specifies that a person found guilty of an offence in relation to an LMO 
shall be liable to a fine of up to £40,000 on summary conviction and liable to a fine on 
conviction on indictment.    

Section 37: Enforcement of land management orders 

189. This section allows SNH to fulfil the terms of an LMO itself in the manner specified 
under the order, where the terms of the LMO have not been carried out.    

190. Subsections (1) and (2) provide that, where an LMO has not been complied with, SNH 
need not make any payment under the order and may itself carry out an operation required by an 
LMO or any additional work required to ensure the fulfilment of the conditions of an LMO.   

191. Where SNH carries out such work itself, it may recover the additional costs of that work 
from the person who was supposed to fulfil the conditions of the LMO.  Subsection (3) clarifies 
that any amount which SNH would have been required to pay had the terms of the LMO been 
fulfilled by the owner or occupier as originally required must be deducted from the expenses 
which SNH may recover. 

CHAPTER 4: GENERAL AND SUPPLEMENTARY  

Section 38: Acquisition of land by SNH 

192. Subsection (1) provides that SNH may acquire all or any part of land defined under 
subsection (2) either by agreement with the owner or, where it has the authorisation of the 
Scottish Ministers, compulsorily.   

193. Subsection (2) defines the land that may be acquired under subsection (1) as being SSSIs, 
any other land to which an NCO or LMO applies or any other land which is contiguous to or 
considered by SNH to be associated with an SSSI or other land to which an NCO or LMO 
applies.   

194. Subsection (3) provides that SNH may acquire land compulsorily only where it is 
necessary to secure the conservation, restoration or other enhancement of any aspect of natural 
heritage protected by an SSSI notification or NCO.  

195. Subsection (4) provides that SNH’s power to acquire land includes the power to acquire a 
servitude or other right in or over land by the creation of a new right.   
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196. Subsection (5) provides that the Acquisition of Land (Authorisation Procedure) 
(Scotland) Act 1947 (c.42) applies in relation to any compulsory acquisition of land by SNH 
under this section.  That Act sets out procedures which must be followed when before land can 
be acquired (including requirement to give notice and provisions on compensation).   

197. Subsection (6) provides that where SNH acquires land under this section, it may either 
manage the land itself or sell the land (or any interest in it) so as to ensure that the purpose for 
which it was acquired can be achieved.   

Section 39: Restoration orders  

198. Subsection (1) provides that where a person is convicted of an offence under 
section 19(1), or an offence under 19(3), 27(1) or 36(2) which has resulted in damage to an 
aspect of the natural heritage protected by an SSSI notification or NCO, the court which convicts 
the person may require that person to carry out operations necessary to restore, so far as is 
reasonably practicable, the aspect of the natural heritage to its former condition.  The order may 
also specify the time in which restorative action must take place and the degree of restoration 
required.  

199. Subsection (2) requires the court to consider any representations made by SNH about the 
manner in which restoration should take place.     

200. Subsection (3) allows the person against whom a restoration order was made to make an 
application to the court that made the order, and for that court to discharge or modify the order at 
any time before it is completed.  The court can do so only if it believes there has been a change 
in circumstances that has made the compliance or full compliance with the restoration order 
either impracticable or unnecessary.   

201. Subsection (4) specifies that a person to which a restoration order applies who fails 
(without a reasonable excuse) to comply with the terms of the order is guilty of an offence.  A 
person guilty of an offence under this subsection is liable on summary conviction to a fine of up 
to £40,000 and on conviction on indictment to a fine.   

202. Subsection (5) allows SNH to carry out operations specified in a restoration order and to 
recover the costs of doing so where the conditions of the order have not been fulfilled.  Such 
costs are recoverable from the person against whom the order was made.   

203. Subsection (6) provides that a restoration order is to be treated as a sentence for the 
purposes of any repeal or review. 

Section 40: Signs etc.  

204. Subsection (1) allows SNH to put up, maintain or remove signs on any land or take any 
other action it considers appropriate to provide information to the public about any land to which 
an SSSI notification, NCO, LMO or byelaw made under section 20(1) relates.   
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205. Subsection (2) provides that it is an offence to damage or destroy any sign erected under 
subsection (1) or any other notice that has been affixed by SNH or the Scottish Ministers to an 
object on land for the purposes of giving notification under Part 2.  A person found guilty of an 
offence under this subsection is liable, on summary conviction, to a fine not exceeding level 5 on 
the standard scale (currently £5,000).   

Section 41: Change of owner or occupier 

206. Subsection (1) sets out the circumstances in which a person will be obliged to comply 
with the duties imposed by this section. Those are where the person sells or otherwise disposes 
of land within an SSSI or to which an NCO or LMO relates or, if the person is the owner, 
becomes aware that such land is occupied by an additional or a different occupier.   

207. Subsection (2) requires the person with an interest in the land to send a notice to SNH 
and, in the case of disposal, to the person to whom the interest is disposed.  That notice must be 
sent within 28 days of the date of the date on which the person disposed of the interest or became 
aware of the change in occupation.   

208. Subsection (3) requires that the notice to SNH must specify the land concerned.  In the 
case of disposal, the notice to SNH and the person to whom the interest is disposed must specify 
the date on which the interest in the land was disposed of, as well as the name and address of the 
person to whom the interest was disposed.  Additionally, such a notice must explain the effect of 
the SSSI notification or NCO or LMO which relates to the land.  In the case of a change of 
occupier, it must specify the date of the change, to the best of the owner’s knowledge, and the 
name and address of the new occupier so far as known.    

209. Subsection (4) clarifies that disposal of an interest in land is when the person disposes of 
it by way of sale, exchange, lease or through the creation of any servitude, right or privilege over 
that interest or by any other way (with the exception of the grant of a standard security).    

Section 42: Guidance 

210. Subsection (1) allows the Scottish Ministers to provide guidance to SNH (in exercising its 
functions under Part 2) and to persons affected or likely to be affected by SNH in exercising its 
functions.  They may prepare that guidance themselves or approve guidance prepared and issued 
by others.  They may also issue revisions of any such guidance or approve revisions to guidance 
which has been issued by others.   

211. Subsection (2) provides examples of the types of information guidance prepared or 
approved under this section may contain.  Such guidance may in particular contain information 
about the circumstances in which SNH should consider land to be of special interest (for the 
purposes of deciding whether to notify or de-notify it as an SSSI).  It may contain information 
about the circumstances in which SNH should offer to enter to enter into a management 
agreement, as well as the terms and conditions on which it should do so.  Such guidance may 
also contain information about the amounts which SNH should pay to anyone carrying out 
operations specified in LMOs.   
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212. Subsection (3) requires the Scottish Ministers to consult SNH and other representative 
interests before issuing or approving guidance under this section.  It also allows them to consult 
as they see fit anyone else that in their opinion represents other interests.    

213. Subsection (4) requires the Scottish Ministers to publish guidance which has been issued 
by them under this section.  Publication may be in such a manner as the Scottish Ministers see fit 
and may include publication on the internet (e.g. on the Scottish Executive website) or by other 
electronic means. 

Section 43: Power to search for evidence etc. 

214. This section provides certain powers which may be exercised by the police in relation to 
the investigation of offences under Part 2.  A police constable who has reasonable cause to 
suspect that any person (whether or not that person’s identity is known) is committing or has 
committed an offence may take a range of actions to search for and secure evidence.  The 
constable may, firstly, stop and search the suspect.   The constable may also search or examine 
any thing which that person may be using or have used or may have had in his possession and 
may also seize and detain for the purposes of proceedings any thing which may be evidence of 
the commission of the offence. 

215. Subsection (2) provides a general power which permits a police constable to enter land 
where the constable suspects that any person (whether or not that person’s identity is known) is 
committing or has committed an offence.  The constable may enter land for the purpose of doing 
anything he is authorised to do under subsection (1) (for example, to stop and search persons or 
search for, seize and detain things). 

Section 44: Powers of entry: authorised persons 

216. Subsections (1) and (2) confer power on persons authorised by SNH or the Scottish 
Ministers to enter any land for particular purposes relating to that land.  It may be exercised at 
any reasonable time. Subsection (3) goes on to confer power to enter other land for those 
purposes. This will, for example, allow an authorised person to cross land to gain access to the 
land being entered for one of those purposes.  

Section 45: Powers of entry: further procedure 

217. Subsection (1) prevents police constables and authorised persons from entering a 
dwelling house or lockfast premises in exercise of the power of entry. Police constables may 
apply to the sheriff or justice of the peace for a warrant under paragraph 2(1) of schedule 4 to 
enter such premises if they suspect that evidence of an offence under Part 2 may be found on 
those premises. Subsection (2) ensures that the obstruction of a person exercising the powers of 
entry to land which are set out in this section is a criminal offence.  The maximum fine for such 
an offence is level 5 on the standard scale (currently £5,000). 

218. Subsection (3) introduces schedule 4 which specifies further procedures which must be 
followed, and the constraints which apply, when seeking to enter land for the purposes of 
enforcing Part 2. 
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Schedule 4 

Notice of entry to occupied land 

219. Paragraph 1 specifies that notice must be given to the occupier of any land where a 
person authorised by SNH or the Scottish Ministers requires to enter any land. The period of 
notice is specified with reference to the purposes for which entry is required. Notice is however 
not required where a police constable requires access to the land.  Nor is notice required where a 
person authorised by SNH or the Scottish Ministers enters the land in order to ascertain whether 
an offence is being or has been committed. 

Warrant for entry 

220. Paragraph 2(1) sets out the circumstances in which a warrant may be granted to enable a 
police constable to enter land, including a dwelling house or locked premises. A warrant may be 
granted only where the sheriff or justice of the peace is satisfied that there are reasonable 
grounds for suspecting that an offence has been committed.  Reasonable force may be used in 
execution of the warrant. 

221. Paragraph 2(2) sets out the circumstances in which a warrant may be granted to enable a 
person authorised by SNH or by the Scottish Ministers to enter land in the face of opposition 
from the occupier of the land.  The provision specifically excludes the possibility that employees 
of SNH or the Scottish Ministers (or other persons authorised by them) might obtain a warrant to 
search a dwelling house or locked premises.  The power to search a dwelling house or locked 
premises is confined to the police. It may only be invoked for the purpose of investigating crime 
and is only exercisable in execution of a warrant granted under paragraph 2(1).. 

222. Paragraph 2(3) prevents the sheriff or justice of the peace from granting a warrant unless 
satisfied that the requisite notice has in fact been, or need not be, given. 

223. Paragraph 2(4) provides that the warrant continues in force until the purpose for which it 
was issued has been satisfied.  A warrant may however be time-limited by the sheriff or justice 
of the peace when it is granted.  Where this is the case, the warrant ceases to be valid when that 
time-limit is reached. 

Evidence of authority 

224. Paragraph 3 requires that a person entering land by virtue of section 43(2) or 44 or under 
warrant must, if challenged by the occupier or someone acting for the occupier, be able to 
produce evidence that he is authorised to exercise the power of entry. 

Supplementary powers 

225. Paragraph 4 enables a police constable or a person authorised by SNH or the Scottish 
Ministers to take with them any other persons, or any machinery, equipment or materials, which 
they may require in order to assist them in the exercise of their powers in relation to the land, or 
in relation to the conduct of any investigation. 
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Duty to secure land 

226. Paragraph 5 requires a person exercising powers to enter land to ensure that the land is 
secured against unauthorised entry when they leave the land.  The land must be secured to the 
same degree as it was before entry took place. 

Compensation 

227. Paragraph 6 sets out the extent to which SNH and the Scottish Ministers are liable in 
relation to damage which may result from the exercise of the power of entry.  Any dispute in 
relation to the amount of compensation is to be determined by arbitration. 

Section 46: SNH: power to enforce 

228. This section provides SNH with a power to enforce certain provisions of the Bill by 
means of civil proceedings.  The intention is that SNH should be able to obtain interdict or any 
other appropriate remedy to enforce compliance with particular provisions of the Bill or to 
prevent damage to an aspect of natural heritage which is protected by an SSSI or NCO or which 
is otherwise judged to be of national importance. This latter category will, for example, allow 
SNH to seek to prevent damage to the natural heritage of land which may be of SSSI quality but 
which has not yet been notified formally as an SSSI. 

229. An application for interdict or any other remedy may be made to the Court of Session or 
to the sheriff for the area in which the land is situated.   

230. The power given to SNH under this provision does not prevent any other party which has 
title and interest in the matter from also initiating civil proceedings. 

Section 47: Offences: penalties and time limits 

231. This section makes various provisions in relation to the prosecution of offences and the 
penalties which may be imposed. 

232. Subsection (1) provides that a court must have regard, when imposing a fine for an 
offence under Part 2, to any financial gain which the offence may have brought, or been likely to 
bring, to the offender. 

233. Subsection (2) ensures that prosecutions may be brought up to six months from the date 
on which sufficient evidence of the offence came to the knowledge of the prosecutor.  In the 
absence of this provision, the terms of the Criminal Procedure (Scotland) Act 1995 (c.46) would 
require that a prosecution must be brought within six months of the commission of the offence.  
In the case of environmental and wildlife offences, it can be some time before the offence is in 
fact discovered and this provision ensures that an offender cannot readily escape prosecution 
simply by covering up actions for 6 months.  A time limit of 3 years is applied instead. 

234. Subsection (4) specifies that any dispute in relation to the date on which sufficient 
evidence was available to the prosecutor should be settled by means of a certificate from the 
prosecutor stating the relevant date. 
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Section 48: Offences by bodies corporate etc. 

235. This section ensures that the individuals responsible for actions taken by companies, 
other bodies corporate (including local authorities), partnerships or associations can be held 
personally responsible where the organisation within which they play a key directing role carries 
out operations which are an offence under Part 2.  In such cases both the organisation and the 
individuals responsible for directing the affairs of that organisation are liable. 

Section 49: Notices etc. 

236. Subsection (2) specifies the “interested parties” referred to in the Bill.  It also provides 
that the date on which any notification to those parties is deemed to take effect is the date on 
which the Scottish Ministers or, as the case may be, SNH receive a notice or notification. 

237. Subsection (3) ensures that a notification is not invalidated because one of the interested 
parties with a less direct interest in the land in question has not received notification. 

238. Subsection (4) enables the Scottish Ministers by order to add to, remove or amend the list 
of interested parties. 

239. Subsection (5) sets out the circumstances in which a notice or notification is deemed to 
have been given to any person. 

240. Subsection (6) regulates the manner in which applications, requests, proposals or 
consents are to be given or sent. 

241.  Subsection (7) and (8) cover the situation in which notice must be given to the owners 
and occupiers of land and the identity of the owners and occupiers is not known.  Special 
arrangements for the giving notice apply and, where this is done, notice is deemed to have been 
given as if it had been delivered to a person whose identity and address are known. 

Section 50: Transitional arrangements 

242. This section introduces schedule 5, which contains transitional and transitory provisions 
and savings consequential on the provisions of Part 2. 

Schedule 5 

Interpretation 

243. The “relevant day” is defined as the day on which the repeals of provisions in Part II of 
the 1981 Act set out in schedule 7 come into force. 

Notifications under the 1981 Act 

244. Paragraphs 2 and 3 ensure that existing SSSIs (i.e. areas of special interest notified under 
section 28 of the 1981 Act) continue to have effect when the new arrangements in the Bill come 
into force or, if later, when they are confirmed under the terms of the 1981 Act.  In addition, any 
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existing lists of potentially damaging operations are to be construed as lists of operations 
requiring consent.  Where SNH has explicitly given consent to an operation under the terms of 
the 1981 Act, that consent also continues in force.  

245. Applications for consent to carry out an operation on an existing SSSI are to be treated as 
if they are applications for consent under the new provisions of the Bill if they have been made 4 
months or less before the Bill comes into force or, if later, when the SSSI is confirmed under the 
1981 Act. 

246. Paragraph 4 requires SNH to ensure that all existing SSSIs have a site management 
statement. 

247. Paragraph 5 suspends the effect of section 6(2) in order to enable SNH to implement a 
structured review of ORCs.  If this were not done, SNH would not be able to review ORC lists 
which had been converted from existing lists of potentially damaging operations for 6 years after 
the Bill comes into force if it is unable to secure agreement from owners and occupiers.  SNH is 
being asked by the Scottish Ministers to carry out, over the first 6 year period, a structured 
review of all ORC lists which have been converted in this way, in order to ensure that they 
properly reflect realistic (rather than hypothetical) threats to the site.  This transitional provision 
ensures that such a structured programme can be carried out by SNH. 

248. Paragraph 6 clarifies, for the avoidance of doubt, that a consent given by a relevant 
regulatory body prior to the day on which an existing SSSI is first considered to be given under 
the Bill is not to be regarded as a valid consent in terms of section 15.  In other words, where a 
consent has been issued prior to that day, the recipient of that consent will have to either seek a 
fresh consent from the regulatory body or obtain SNH consent separately before proceeding with 
an operation prohibited on the SSSI. 

249. Paragraph 7 regulates the situation in which an existing SSSI is in the process of 
notification under section 28 of the 1981 Act, but has not yet been confirmed, at the point when 
the repeal of that section comes into force.  In this circumstance the notification should proceed 
under the old arrangements of the 1981 Act.  Once it is confirmed, paragraph 2 will operate to 
provide that the SSSI is deemed to have been created under the Bill. 

Notifications under the 1949 Act 

250. A small number of SSSIs notified under the National Parks and Access to the 
Countryside Act 1949 (c.97) still exist.  Paragraphs 8 to 10 allow for such notifications to 
continue in force, but in a more limited fashion than for SSSIs notified under the 1981 Act.  1949 
Act sites were originally notified only to the planning authority for the area.  The principle that 
1949 Act sites should continue to have only limited effect is continued by the Bill.  Such sites do 
not at present, for example, have any direct implications for operations carried out by the owner 
or occupier (unless these involve a requirement to obtain planning consent) and this remains the 
case under the Bill.  SNH is empowered to revoke a 1949 Act site by the simple mechanism of 
giving notice to the interested parties.  The power to revoke a 1949 Act notification is without 
prejudice to any parallel decision to notify the site afresh under the provisions of the Bill. 

96



These documents relate to the Nature Conservation (Scotland) Bill (SP Bill 9) as introduced in 
the Scottish Parliament on 29 September 2003 

 
 

 35  

Orders under section 29 of the 1981 Act 

251. Paragraph 11 provides that orders made under section 29 of the 1981 Act should continue 
to have effect after the repeal of that section as if they were NCOs.  An order under that section 
which has been made but has not yet been confirmed remains subject to the confirmation process 
set out in the 1981 Act until such time as it has been decided whether or not to confirm it. If it is 
confirmed under the 1981 Act procedures sub-paragraph (1) will operate to deem it to be an 
NCO made under the Bill. 

Registers of notifications 

252. Section 22 of the Bill makes new arrangements for the provision, maintenance and access 
to information about SSSIs, via an SSSI Register kept by the Keeper of the Registers.  It is 
expected that development of the new Register may take some time and paragraphs 12 and 13 
therefore ensure that the existing system can continue in operation until it is replaced.   

PART 3: PROTECTION OF WILDLIFE 

Section 51: Protection of wildlife 

253. This section introduces Schedule 6.  Schedule 6 makes changes to the existing provisions 
of Part I of the 1981 Act.   

Schedule 6 

Protection of birds: offences  

254. Paragraph 2(2), inserts a new concept in section 1(1) of the 1981 Act, extending the 
existing offence provision (which prohibits intentional acts of destruction or damage to wild 
birds, nests of wild birds or the eggs of wild birds) to criminalise reckless as well as intentional 
acts of killing, destruction or damage, allowing criminal proceedings to be brought in relation to 
such actions. 

255. Paragraph 2(3) and (4) amend section 1(3) of the 1981 Act.  A new paragraph 1(3)(c) is 
added by sub-paragraph (3)(d) and two new subsections, (3A) and (3B) are added by sub-
paragraph (4).  Section 1(2) of the 1981 Act makes it an offence to possess a live or dead wild 
bird or the egg of such a bird or other related items. Section 1(3) of the 1981 Act provides that it 
is a defence to such an offence to that the possessed bird, egg or other item had been killed, taken 
or acquired lawfully (i.e. in accordance with particular legislation). That section is amended and 
supplemented to provide that the killing or other act is to be treated as lawful only if it would 
have been carried out in accordance with provisions in force at the time when, and in relation to 
the place where an offence occurred. 

256. The defence in section 1(3) of the 1981 Act currently relates to acts undertaken lawfully 
in accordance with the provisions of Part I of the 1981 Act and orders made under them and the 
provisions of the Protection of Birds Acts 1954 to 1967 and orders made under them, (which pre- 
date and were repealed by the 1981 Act). The Bill extends the defence in two respects. Firstly, it 
declares that it is a defence to show that acts committed in any member States were done so in 
accordance with the law of that member State. Secondly, it provides that acts committed outwith 
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member States will be treated as being lawful if they would, had they been committed in 
Scotland, have been lawful under Part I of the 1981 Act.  

257. Paragraph 2(5) inserts text in section 1(5) of the 1981 Act extending the existing offence 
provision which prohibits intentional acts of disturbance (to wild birds included in Schedule 1, 
whilst building, on, or near a nest containing eggs or dependent young), to include reckless as 
well as intentional acts of disturbance, allowing criminal proceedings to be brought in relation to 
reckless actions. 

258. Paragraph 2(6) inserts new subsections (5A) and (5B) to section 1 of the 1981 Act. 
Subsection (5A) extends and broadens the protection afforded to capercaillie by establishing an 
offence of intentionally or recklessly disturbing such a bird whilst  “lekking” is in progress. 
Lekking is the pre-breeding courtship and sexual display in which male birds congregate, usually 
on a traditionally used lek site, for the purpose of competitive courtship display and in order to 
attract female birds for mating. Subsection (5B) provides a new offence of knowingly causing or 
permitting another person to carry out an act which would amount to an offence under any of the 
other provisions of section 1 of the 1981 Act.  Section 21(1) of the 1981 Act sets out the penalty 
for conviction of either of these new offences. 

259. Paragraph 3(a) repeals section 2(2) of the 1981 Act and thereby removes certain defences 
to offences which could be relied upon by an owner or occupier of land on which an act was 
carried out or certain persons authorised to carry out actions. Those defences are that a bird 
killed, injured or taken was of a type included in Part II of Schedule 2 to the 1981 Act or that the 
damage and destruction to a nest or egg was done to the nest or egg of such a bird. Paragraph 
3(b) is consequential on these changes and remove the superfluous reference to subsection (2) in 
section 2(3) of the 1981 Act. 

260. Paragraph 4 amends section 3(1)(a) of the 1981 Act to extend the existing offence which 
relates to intentional acts of disturbance, destruction or damage (in relation to areas of special 
protection) to cover reckless as well as intentional acts of disturbance, destruction or damage, 
allowing criminal proceedings to be brought in relation to such actions. 

261. Paragraph 5 amends section 4 of the 1981 Act and lists certain qualifications which must 
be met by a person (accused of having committed an offence against wild birds) invoking a 
defence under subsection (2)(c) of that section.  It also extends the application of certain 
safeguards listed in the existing subsections (4), (5) and (6) of the 1981 Act, relative to defences 
for emergency actions which can be relied upon by authorised persons. 

262. It is currently a defence under section 4(2)(c) of the 1981 Act to show that an act which 
results in unlawful damage was the incidental result of a lawful operation and could not 
reasonably have been avoided.  The changes made by paragraph 5(2) and (3), which insert a new 
subsection (2A) and repeal existing parts of section 4(2)(c), expand on the second limb of the 
defence to provide that it can be relied upon only where a person took reasonable precautions for 
the purpose of avoiding carrying out the unlawful act (or that the person did not and could not 
reasonably have foreseen that such action would result in an offence being committed) and that 
steps were taken to minimise the damage once it became apparent.   

98



These documents relate to the Nature Conservation (Scotland) Bill (SP Bill 9) as introduced in 
the Scottish Parliament on 29 September 2003 

 
 

 37  

263. Paragraphs 5(4), (5) and (6) substitute text in the existing subsections (4), (5) and (6) of 
the 1981 Act.  These subsections list certain qualifying safeguards (that there was no satisfactory 
alternative; that any action taken be reported to Ministers) which apply to the defence relating to 
emergency actions listed in paragraph (c) of section 4(3) of the 1981 Act which is available to 
authorised persons.  The changes in these paragraphs extend the application of those safeguards 
to the emergency actions listed in paragraphs (a) and (b) of that provision.  All the defences 
under that section will therefore be subject to such safeguards. 

264. Paragraph 6 amends the offence in subsection 5(1)(a) of the 1981 Act relating to the 
prohibited use of certain methods of killing or taking wild birds.  It also removes reference to 
certain lawful methods of killing or taking wild birds from section 5 of the 1981 Act. 

265. Paragraph 6(a) substitutes text in section 5(1)(a) of the 1981 Act which makes provision 
in relation to the setting in position of devices which are calculated to cause bodily injury to wild 
birds. This amendment will remove the possible defence that a device which is likely to cause 
injury was placed but without calculation to cause injury. 

266. Section 5(5) of the 1981 Act provides that certain methods of killing or taking wild birds 
are not subject to the licensing controls under section 16 of the 1981 Act.  Paragraph 6(b) and (c) 
removes references to, and repeals, that section.  As a result those methods will be regulated by, 
and may only be used in accordance with, section 16 of the 1981 Act. 

267. Paragraph 7 extends the principle developed via the Criminal Justice (Scotland) Act 2003 
(asp 7), which standardised, at five years, the length of prohibition which applies to certain 
activities (dealing in dead birds and keeping or possessing certain species of bird) following 
conviction for a range of relevant offences.  These include offences (under any enactment) which 
involve the ill treatment of birds or other animals, as well as specified offences under the 1981 
Act. 

268. Paragraph 7(b) inserts, in section 7(3) of the 1981 Act, a reference to offences under the 
Control of Trade in Endangered Species (Enforcement) Regulations 1997 (S.I. 1997/1372).  Any 
person convicted of an offence under those regulations in relation to birds (other than offences 
under Regulation 9) will be prohibited from being in possession or control of certain birds for a 
period of 5 years from the date of conviction. 

Protection of animals: offences 

269. Paragraph 8(2) extends section 9(1) of the 1981 Act, which makes  intentional acts of 
killing, injuring or taking certain wild animals an offence, to cover reckless as well as intentional 
acts, allowing criminal proceedings to be brought in relation to such actions. 

270. Paragraph 8(3) and (4) makes equivalent provision in relation to the protection of animals 
as is made by paragraph 1 in relation to the protection of birds (with reference to provisions 
dealing with animals replacing references to legislation dealing with birds).  

271. Paragraph 8(5) extends the offence in section 9(4) of the 1981 Act, which makes 
intentional damage to structures or places which a wild animal listed in Schedule 5 of the 1981 
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Act uses for shelter or protection and intentional disturbance of any such animal while in such a 
structure or place an offence, to cover reckless as well as intentional acts of damage, destruction 
or disturbance, allowing criminal proceedings to be brought in relation to such actions. 

272. Due to their ecology, certain schedule 5 marine species, namely cetaceans and basking 
sharks, do not have such places of shelter or protection and are considered vulnerable to reckless 
disturbance, such as in the instance of inappropriate use of motorised personal watercraft.  It 
would therefore be difficult to apply section 9(4) of the 1981 Act to such species.  Paragraph 
8(6) therefore inserts a new subsection (4A) into section 9 of the 1981 Act which creates a 
separate offence of intentionally or recklessly disturbing a cetacean or basking shark in any 
place. 

273. Paragraph 8(7) creates a new offence of knowingly causing or permitting another person 
carrying out an act which amounts to an offence under section 9 of the 1981 Act.  This change is 
achieved by inserting a single new subsection (5A). Paragraph 8(8) is consequential on the 
insertion of this new subsection.  Section 21(1) of the 1981 Act sets out the penalty for 
conviction of either of these new offences. 

274. Paragraph 9 amends section 10 of the 1981 Act and lists certain qualifications which 
must be met by where a person who is accused of having committed an offence against wild 
animals invokes a defence under subsection (3)(c) of that section.  It also adds a further 
qualification, relative to defences for emergency actions which can be relied upon by an 
authorised person, that any action taken is reported to the Scottish Ministers as soon as 
reasonably practicable. 

275. It is currently a defence under section 10(3)(c) of the 1981 Act to show that an act which 
results in unlawful damage was the incidental result of a lawful operation and could not 
reasonably have been avoided.  The changes made by paragraph 9(a) and (b), which insert a new 
subsection (3A) and substitute wording in the existing section 10(3)(c), expand on the second 
limb of the defence to provide that it can be relied upon only where a person took reasonable 
precautions for the purpose of avoiding carrying out the unlawful act (or that the person did not 
and could not reasonably have foreseen that such action would result in an offence being 
committed) and that steps were taken to minimise the damage once it became apparent.   

276. Paragraph 9(c) supplements section 10(4) of the 1981 Act which provides owners and 
occupiers of land on which acts are carried out and persons authorised to carry out acts with a 
defence to the offence of killing or injuring certain animals.  It inserts a new subsection (6A) 
which adds a qualification that any emergency action taken must be reported to Scottish 
Ministers for the defence to be valid.  

277. Paragraph 10 amends section 11 of the 1981 Act which regulates certain methods of 
killing or taking wild animals, including the operation of certain snares. 

278. Paragraph 10(2) amends section 11(1)(a) of the 1981 Act by extending it so as to create a 
new offence of using (otherwise than by setting) a self-locking snare.  It also removes the 
qualifying phrase “which is of such a nature and so placed as to be calculated to cause bodily 
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injury”.  Consequently, the defence that a self-locking snare was placed (or used) but without 
calculation to cause injury will no longer be feasible. 

279. Paragraph 10(3) supplements the existing offence provisions in section 11(1)(a) of the 
1981 Act by inserting a new paragraph (aa).  It is not an offence to set in place certain other 
snares (i.e. other than self-locking) unless section 11(2)(a) is contravened. The new paragraph 
(aa) creates the new offence of setting in position any other type of snare if the snare is of a type 
or which is placed in a manner calculated to cause unnecessary suffering to any animal which 
mat come into contact with it. This offence will therefore prohibit the calculated placement or 
setting of otherwise lawful devices in such a manner as to deliberately injure, maim or kill any 
animal (whether or not living wild) and section 21(1) of the 1981 Act sets out the penalty for 
conviction of this offence. 

280. Paragraph 10(4) amends section 11(1)(b) of the 1981 Act to extend the offence of using 
certain articles for the purpose of killing or taking wild animals is extended to relate to all 
animals.  Such animals may include deer, domestic animals and livestock, which potentially can 
also be inadvertently caught in such devices. It also removes references to self-locking snares 
from paragraph (b) of subsection (1) as all use of such snares will be prevented, regardless of the 
purposes for which they are used, by the amended paragraph (a). 

281. Paragraph 10(5) substitutes text in section 11(2)(a) of the 1981 Act.  As a result of this 
change, the offence of setting in position an article which is calculated to cause injury to wild 
animals is amended to that of being likely to cause injury to wild animals. The offence will 
therefore be capable of being proved on objective rather than subjective grounds. 

282. Paragraph 10(6) replaces section 11(3) of the 1981 Act.  It is a requirement of the existing 
section 11(3)(b) that a snare must be checked each day but, on that basis, a period of almost 48 
hours could elapse between inspections.  The change new subsection (3) requires a person to 
check a snare at least once every day at intervals of no more than 24 hours.  A snare must 
therefore be checked at least once in the 24-hour period between midnight and midnight and no 
more than 24 hours should elapse between such checks. 

283. Paragraph 10(6) also adds new subsections (3A) which requires a person checking a snare 
to release or remove an animal caught by the snare.  New subsection (3B) provides that any 
person who fails to comply with the duties imposed by sections (3) and (3A) (i.e. to check snares 
at least once each 24 hours and to remove animals caught) is guilty of an offence. Section 21(1) 
of the 1981 Act sets out the penalty for conviction of this offence. 

284. Paragraph 10(6) also inserts a new subsection (3C) which prohibits the possession, sale or 
exposure for sale of a self-locking snare.  A new subsection (3D) is also inserted by paragraph 
10(6) which regulates the possession and operation of any snare on land where its use is not 
authorised by an owner or occupier. 

285. Paragraph 10(7) inserts a new subsection (4A) into section 11 of the 1981 Act which  
provides for an order making provision, allowing Scottish Ministers to specify a range of 
technical matters in relation to the design and construction or the setting and operation of devices 
referred to in section 11 of the 1981 Act.  This provision will, for example, allow the Scottish 
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Ministers to specify a general definition of a self-locking snare.  By virtue of paragraph 18 
(which amends section 26(2) and (3) of the 1981 Act), an order made under subsection (4A) is 
capable of being annulled by a resolution of the Scottish Parliament. 

286. Paragraph 10(8) is consequential on the change made by paragraph 10(4). 

Protection of Plants: offences 

287. Paragraph 11(2)(a) and (3) amend section 13 of the 1981 Act to introduce the concept of 
recklessness to the offence of intentionally picking, uprooting (which includes digging up or 
otherwise removing the plant from the land on which it is growing) or otherwise destroying 
certain wild plants. Paragraph 11(2)(b) and (c) clarify that the offences set out in section 13(1)(a) 
of the 1981 Act also extend to acts in relation to any seed or spore attached to wild plants. It 
currently a defence under section 13(3) of the 1981 Act to show that an act which results in 
unlawful damage to wild plants was the incidental result of a lawful operation and could not 
reasonably have been avoided.  The changes made by paragraph 11(4) expand on the second 
limb of the defence to provide that it can be relied upon only where a person took reasonable 
precautions for the purpose of avoiding carrying out the unlawful act (or that the person did not 
and could not reasonably have foreseen that such action would result in an offence being 
committed) and that steps were taken to minimise the damage once it became apparent. 

288. Paragraph 11(5) inserts a new subsection (3A) which creates a new offence of knowingly 
causing or permitting another person to carry out an act which would amount to an offence under 
any of subsections (1) to (3) of section 13 of the 1981 Act.  Paragraph 11(6) makes an 
amendment which is consequential on the creation of the new offence.  

Miscellaneous 

289. Paragraph 12 inserts a new section 15A to the 1981 Act.  Section 15A creates a new 
offence of possession of a pesticide that contains one or more prescribed active ingredients. 
These active ingredients will be prescribed by order made by the Scottish Ministers under 
section 15A(3), and the intention is that the Scottish Ministers will exercise this power to specify 
ingredients known to be used in illegal killing of wild birds and animals. Section 15A(2) 
provides a defence of showing a lawful use (i.e. that possession of the pesticide was for the 
purposes of doing anything in accordance with regulations made under section 16(2) of the Food 
and Environment Protection Act 1985 (c.45) or with the Biocide Products Regulations 2001 (S.I. 
2001/880) or any regulations which replace those regulations.  Section 15A(3) defines 
“pesticide” by reference to the Food and Environment Protection Act 1985 (c.48). 

290. Paragraph 13 amends the licensing procedures set out in section 16 of the 1981 Act. 
Section 16 allows for a variety of prohibited actions to be authorised on an exceptional basis, by 
means of a licence issued by the Scottish Ministers or, in some cases, by SNH.  

291. Paragraph 13(a) repeals part of  section 16(2)(b) of the 1981 Act.  Section 16(2)(b) allows 
licences to be granted in respect of anything done in relation to a gull’s egg or, at any time before 
15th April in any year, a lapwing’s egg provided it is done for the purpose or providing food for 
human consumption.  The effect of the repeal is to discontinue such licences  in relation to 
lapwing eggs, but it retains the option of licensing the taking of gull eggs for human 
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consumption.  This reflects the significant deterioration in the conservation status of the lapwing 
since 1981 and the fact that, by contrast, gulls (of various species) remain relatively abundant. 

292. Paragraph 13(b)(i) and (ii) add in references to the new sections 9(4A) and 9(3C)(a). 
Paragraph 13(b)(iii) inserts a reference to “research” to subsection 16(3)(a) of the 1981 Act, 
(relating to actions, which may be authorised on an exceptional basis, for the purpose of taking 
wild animals) allowing licences (at the discretion of the appropriate authority) to be granted in 
relation for the purposes of research.  Paragraph 13(b)(iv) adds text to subsection 16(3)(c) of the 
1981 Act to enable licences to be granted for the purposes of conserving wild birds (as well as 
wild animals and wild plants). Paragraph 13(b)(v) adds a new paragraph to subsection 16(3) of 
the 1981 Act to allow licences to be granted for the purpose of conserving natural habitats.   

293. Paragraph 13(c) extends the application of certain safeguards to subsection 16(4)(a) of 
the 1981 Act.  As a result of the changes made by this sub-paragraph, a licence under subsection 
16(4) (in relation to the sale etc. of live or dead wild birds, eggs etc), may be granted by the 
appropriate authority only once it is satisfied that there is no other satisfactory solution. 

294. Paragraph 14 makes amendments to section 19 of the 1981 Act which confers 
enforcement powers on police constables.  These include powers to search for and seize evidence 
(which may include illegally killed wildlife, poisoned baits, illegal traps, cages and snares), and 
powers of entry with and without warrant. 

295. Paragraph 14(a) substitutes text in existing subsection 19(1)(b) which enables a constable 
to search or examine any thing which a person whom the constable suspects with reasonable 
cause is committing or has committed an offence under Part I of the 1981 Act may then be using 
or have in their possession.  The amendment extends the existing power of search so that a 
constable may also search or examine any thing which such a person may have used or may have 
had in their possession. 

296. Paragraph 14(b) amends section 19(2) of the 1981 Act which relates to a power of entry 
to land without warrant.  The effect of the amendment in sub-paragraph (b)(i) is to extend the 
circumstances in which a power of entry can be exercised so that a constable can utilise this 
power not only where that constable suspects with reasonable cause that any person is 
committing an offence under Part I of the 1981 Act but also where that constable suspect with 
reasonable cause that any person has committed such an offence.  Sub-paragraph (b)(ii) extends 
the premises which are excepted from this power of entry so as to include lock-fast premises 
which are not dwellinghouses. 

297. Paragraph 14(c) provides that a constable entering land may be accompanied by other 
persons and may take any machinery, other equipment or materials on to that land for the 
purpose of assisting the constable in the exercise of the power conferred by section 19(2).  The 
effect of the change in this paragraph is that a person accompanying a constable may assist in 
relation to the power of entry conferred by section 19(2).  Given that this power of entry is for 
the purpose of the powers listed in subsections 19(1)(b) and (d) of the 1981 Act; powers to 
search for evidence; to examine items and to seize evidence, such persons may assist in relation 
to those powers.  Also, any machinery, equipment or materials may be taken on to the land 
provided it is for the purpose of assisting a constable in relation to those powers. 
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298. Paragraphs 15 inserts two new sections into the 1981 Act.  Section 19ZC relates to the 
powers and role of wildlife inspectors and section 19ZD sets out the powers to take samples for 
DNA analysis. 

299. The existing sections 6, 7 and 14 of the 1981 Act provide powers of entry for wildlife 
inspectors (newly defined as a person authorised by the Scottish Ministers in section 19ZC(1)).  
Section 19ZC(2) requires an authorisation to be in writing and provides that it is subject to any 
conditions or limitations specified in it.  Sections 6 and 7 of the 1981 Act include a power of 
entry to dwellings but section 14 relates only to a power of entry to land other than dwellings.  
Section 19ZC replaces and extends the powers. 

300. Section 19ZC(3) empowers wildlife inspectors to enter and inspect premises in order to 
ascertain whether an offence related to a sale, bird registration or release into the wild has been 
or is being committed, provided these powers are exercised at a reasonable time and where 
required, evidence of authorisation is shown.  As provided for in section 19ZC(4) this power will 
not extend to dwellings in respect of a power of entry under sections 19ZC(a) to (c).  However, 
wildlife inspectors will be able to enter dwellings in connection with section 19ZC(a) to (c), 
which are occupied by people who have: 

� submitted applications or obtained licences to sell controlled birds, animals and 
plants (alive or dead); 

� submitted applications or obtained licences to release specimens to the wild (section 
14 of the 1981 Act); 

� applied for or been granted registration documents (section 7 of the 1981 Act) for 
schedule 4 birds. 

301. This power of entry will be subject to safeguards provided in a non-statutory Code of 
Practice, copies of which are available from the Scottish Executive Environment and Rural 
Affairs Department, Victoria Quay, Edinburgh, EH6 6QQ. 

302. By virtue of section 19ZC(5) if the specimen, which is the subject of the application or 
registration, is not kept at an applicant’s address, the wildlife inspector can require it to be 
presented for inspection – wherever it is held for the purpose of ascertaining whether an offence 
under section 6, 7, 8(1), 9(5), 13(2) or 14 is being or has been committed. 

303. Section 19ZC(6) provides that people who have live specimens in their possession or 
control will be required to assist the inspector so that he can examine the specimen. 

304. By virtue of section 19ZC(7) it is an offence to obstruct a wildlife inspector when that 
inspector is exercising these powers or to fail to assist an inspector without reasonable cause.  
Such an offence will attract a penalty of up to £5,000 (level 5 on the standard scale) by virtue of 
section 21(1) (as amended by paragraph 16).  

305. Section 19ZD introduces powers for wildlife inspectors or constables to require blood or 
tissue samples for DNA analysis from specimens.   
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306. Section 19ZD(1) applies where a constable suspects with reasonable cause that a 
specimen, which the constable has found in carrying out powers of search and seizure conferred 
by section 19, relates to an offence under Part I which is being or has been committed.  In that 
situation, the constable is empowered to require the taking from the specimen a sample of blood 
or tissue for the purpose of determining its origin, identity or ancestry.   

307. Section 19ZD(2) applies where a constable suspects with reasonable cause that an 
offence under Part I of the 1981 Act is being or has been committed in respect of any specimen.  
In such circumstances the constable can require any person to make available any other 
specimen in that person’s possession or control which is thought to be or which the constable has 
reasonable cause to suspect is a specimen which would provide a sample from which the origin, 
identity or ancestry of the specimen in respect of which it is thought an offence is being 
committed can be established. 

308. Section 19ZD(3) empowers a wildlife inspector to require the taking of a sample of blood 
or tissue from a specimen which the inspector has found in the exercise of the powers of entry 
and inspection conferred by section 19ZC(3)(a) to (d).  The taking of a sample can be undertaken 
for the purpose of ascertaining whether an offence under section 6, 7, 9(5), 13(2) or 14 is being 
or has been committed.   

309. Section 19ZD(4) empowers a wildlife inspector for the purpose of ascertaining whether 
an offence under section 6, 7, 9(5), 13(2) or 14 is being or has been committed, to require any 
person to make available any other specimen in that person’s possession or control which is 
thought to be or which the inspector has reasonable cause to suspect is a specimen which would 
provide a sample from which the origin, identity or ancestry of the specimen in respect of which 
it is thought an offence is being committed can be established. 

310. The powers to require samples to be taken to determine the identity or ancestry of a live 
specimen (bird, animal or plant) is restricted by section 19ZD(5) by a qualification that it is only 
competent provided it will cause no lasting harm to that specimen.  Section 19ZD(6) provides 
that for birds and animals, the sample must always be taken by a veterinary surgeon. 

311. Section 19ZD(7) requires any person who has possession or control of a specimen (being 
a live bird or animal) from which a sample is to be taken to give such assistance to the person 
taking the sample as is reasonably required. 

312. Section 19ZD(8) enables a constable who is entering premises by virtue of the power 
conferred by section 19(2) and any wildlife inspector who is entering premises by virtue of the 
power conferred by section 19ZC(3), to take a veterinary surgeon with them where there are 
reasonable grounds for believing that such a person will be required for the exercise on the 
premises of powers under section 19ZC(1), (2), (3) or (4). 

313. By virtue of section 19ZD(9) it is an offence to intentionally obstruct a wildlife inspector 
who is exercising the power to require a sample under section 19ZD(3); or to refuse without 
reasonable excuse to make a specimen available if required by virtue of the powers conferred by 
sections 19ZD(2) or (4), or to fail without reasonable excuse to assist an inspector or constable.  
A penalty of up to £5,000 (level 5 on the standard scale) will apply. 
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314. The Control of Trade in Endangered Species (Enforcement) Regulations 1997 (S.I. 
1997/1372) already contain powers for wildlife inspectors to take samples from species listed in 
the Annexes to the EC Wildlife Trade Regulation (No. 338/97) in certain circumstances.  

315. Paragraph 16 amends section 21 of the 1981 Act. The Criminal Justice (Scotland) Act 
2003 (asp 7) amended that section to provided that fines of up to level 5 on the standard scale 
(currently £5,000) and/or the possibility of a custodial sentence of up to six months are available 
for all Part I offences (with the exception of offences provided for in section 14 relating to 
releases into the wild which are triable on indictment).  

316. Sub-paragraphs (a) and (b), amend section 21(1) and (4) (penalties, forfeitures etc.) of the 
1981 Act to include reference to the new offences created by the Bill.  Such offences will be 
subject to a fine of up to level 5 on the standard scale and/or to a custodial sentence of up to six 
months (other than an offence of obstructing or failing to co-operate with a wildlife inspector 
which may also be tried on indictment). 

317. Paragraph 17 extends the current powers of the Scottish Ministers under section 22 of the 
1981 Act which regulates the process by which Ministers can update the schedules to that Act 
such as schedules 5 (protected animals) and 8 (protected plants).  As a result of the changes 
made the Scottish Ministers may add and remove any entry on any schedule of that Act (not 
merely schedules 5 and 8), and amend any existing entry, either generally or in relation to 
particular provisions of the 1981 Act, particular times of the year or particular parts of the 
country, as appropriate. 

318. Paragraph 18 is consequential to changes made by paragraph 10(7). 

319. Paragraph 19 provides that future regulations made to implement the EU Habitats 
Directive (Council Directive 92/43/EEC) will be able to create offences, which on summary 
conviction will attract a custodial sentence of up to six months.  This overrides paragraph 1(1)(d) 
of schedule 2 to the European Communities Act 1972 (which would otherwise prevent the 
regulations from imposing penalties of more than three months’ imprisonment).  It will mean 
that the penalties for wildlife offences set out in such regulations can be consistent with those set 
out in section 21 of the 1981 Act. 

320. Paragraph 20 amends definitions listed in section 27 of the 1981 Act.  

321. Paragraph 20(2)(a) adjusts the definition of “poultry” to confirm that it applies to all the 
domestic forms of the species set out in the existing definition.  This is simply for the avoidance 
of any doubt. 

322. Paragraph 20(2)(b) extends the definition of ‘wild bird’ in section 27(1) of the 1981 Act, 
to encompass all species, including sub-species, which are ordinarily resident in, or which are 
visitors (whether ordinarily or exceptionally) to, any EU Member State or any European 
territories of EU member States.  As a result of the changes made in this paragraph, the 
protection afforded to wild birds is extended beyond the territorial limits of Great Britain to 
encompass wild birds and their subspecies naturally occurring in, or which visit, Northern 
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Ireland or any Member State (other than the United Kingdom).  This contrasts with the existing 
provisions of Part I of the 1981 Act which are limited to wild birds found within Great Britain.  

323. Paragraph 20(2)(c) amends the definition of ‘wild plant’ in section 27(1) of the 1981 Act 
to clarify that, whether or not they are plants in strict scientific terms, fungi are to be treated as 
plants for the purposes of the Act.  This is simply for the avoidance of any doubt.  Fungi have 
been regarded for practical purposes as plants under the terms of the 1981 Act, irrespective of 
their taxonomic status.  

324. Paragraph 20(3) expands on the definition of ‘wild animal’ to provide that an animal is 
not to be treated as being bred in captivity unless its parents were themselves legally in captivity 
at the time it was born.  

325. Paragraph 20(4) inserts a new subsection (3ZA) in section 27(3) of the 1981 Act to 
clarify that a plant is to be treated as such at all stages in its biological life cycle. 

PART 4: GENERAL 

Section 55: Orders and regulations: general 

326. This section makes procedural provision for orders and regulations made under the Bill. 

327.  Subsection (1) specifies that all orders and regulations under the Bill (other than NCOs, 
LMOs or other orders relating to NCOs and LMOs) are to be made as statutory instruments. 

328.  Subsection (2) allows such statutory instruments to make incidental, supplemental, 
consequential, transitional, transitory or saving provision as are considered necessary or 
expedient by the Scottish Ministers and can make different provisions for different purposes in 
different areas. 

329. Subsection (3) supplements the powers under section 54 by providing that an order under 
that section can modify any enactment, instrument or document. Section 54 allows the Scottish 
Ministers to make an order specifying incidental, supplemental, consequential, transitional, 
transitory or saving provisions as they consider necessary expedient of the purposes or in 
consequence of the Bill.  

330. Subsection (4) provides that the majority of statutory instruments made under the Bill are 
to be subject to annulment in pursuance of a resolution of the Scottish Parliament. However, 
subsection (5) provides that orders under section 21 and orders under section 54 (where they 
contain provisions which add to, replace or omit any part of the text of an Act) may not be made 
unless a draft of the statutory instrument containing the order has been laid before and approved 
by resolution of the Scottish Parliament 

331. Subsection (4) also provides that a commencement order made under section 57(2) is not 
to be subject to parliamentary procedure 
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Section 53: Crown application 

332. This section deals with the application of the Bill to the Crown. 

333. Subsections (1) and (2) provide for the provisions on biodiversity and SSSIs to bind the 
Crown.  Amendments and repeals made by the Bill bind the Crown to the same extent as the 
enactments affected by the repeal or amendment.   

334. Subsections (3) to (11) apply Part 2 to Crown land with certain modifications.  Byelaws, 
nature conservation orders and land management orders can be made in relation to Crown land 
but only with the consent of the appropriate authority involved with the management of the land 
in question.   Where land forms part of the Crown Estate, the appropriate authority will be the 
Crown Estate Commissioners. In the case of other land belonging to the Crown (e.g. land 
managed by the Scottish Administration or a government department) the appropriate authority 
will be the responsible office-holder in the Administration or relevant department. 

335. The Crown is exempt, under subsection (7) from criminal prosecution, but acts or 
omissions of the Crown may be declared illegal on application to the Court of Session if they 
contravene Part 2.   Crown servants remain liable to prosecution in terms of subsection (8). 

336. Her Majesty is not, under the provisions of this section, bound in a private capacity.   
Thus, for example, the Bill does not affect Her Majesty’s private estates but it does affect land 
which falls within the definition of “Crown land” given in subsection (9). 

Section 54: Ancillary provision 

337. This section allows the Scottish Ministers to make ancillary and transitional provisions by 
order, subject to parliamentary procedure.  Additionally, such an order can make such incidental, 
supplemental, consequential, transitional, transitory or saving provisions as the Scottish 
Ministers think fit.  

Section 55: Minor and consequential amendments and repeals 

338. This section provides for the amendments and repeals in Schedule 7 to have effect. 

Schedule 7  

339. This schedule makes minor and consequential changes to the pieces of legislation 
referred to therein.  The various pieces of legislation that are affected are listed in order to give 
effect to the Bill.  In particular the changes reflect the need to substitute references to SSSIs, 
NCOs and LMO under the Bill for references to equivalent matters under sections 28 and 29 of 
the 1981 Act.   

340. Paragraph 1 amends paragraph 1(a) and (b) of Schedule 3 of the Harbours Act 1964 
(c.40), which relates to the procedure for making harbour revision and empowerment orders.   
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341. Paragraph 2 amends section 10(4)(b), (c) and (d) of the Conservation of Seals Act 1970 
(c.30), which confers a power to grant licences to kill or take seals.  

342. Paragraph 3 repeals sections 28 to 34, 41, 50, 51, and 74(5A), as well as Schedule 11 of 
the 1981 Act.   

343. Paragraph 4 repeals section 9(7) of the Channel Tunnel Act 1987 (c.53).   

344. Paragraph 5 amends section 36(7) of the Environmental Protection Act 1990 (c.43), 
which creates the requirement to consult SNH before issuing waste management licences.   

345. Paragraph 6 repeals section 12 of the Natural Heritage (Scotland) Act 1991 (c.28), which 
relates to the Advisory Committee on SSSIs. 

346. Paragraph 7 amends section 1(7) of the Scottish Land Court Act 1993 (c.45), which 
relates to the determination by the Court of Session on a point of law.  This amendment ensures 
that where a matter has been put to the Land Court under the Bill it can state a case to the Inner 
House of the Court of Session on a matter of law.  The Land Court may do so on its own motion 
and must do so if asked by a party to proceedings.  This means that the parties and the Land 
Court have the ability to be able to have difficult legal issues determined by the supreme Scottish 
civil court.   

347. Paragraph 8 amends section 54(1) of the Town and Country Planning (Scotland) Act 
1997 (c.8), which relates to land which may not be included in a simplified planning zone.   

Section 56: Interpretation 

348. Subsection (1) provides definitions of particular terms used in the Bill. It includes, for 
example, clarification that statutory undertakers are to be treated as public bodies for the 
purposes of the Bill, but that courts and tribunals exercising their judicial functions are not 
subject to the obligations which Parts 1 and 2 impose on public bodies. 

349. Subsection (2) specifies that damaging a site includes actions which are not necessarily of 
a catastrophic or immediate nature, but which are such as to cause the site to deteriorate to the 
extent that its special interest in natural heritage terms is diminished. 

Section 57: Short title and commencement 

350. This section gives the short title of the Bill and provides that sections 52, 54 and 57 come 
into force immediately with all other provisions coming into force on a date appointed by 
commencement order. 
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FINANCIAL MEMORANDUM 

INTRODUCTION 

351. The provisions in the Nature Conservation (Scotland) Bill can be considered under three 
headings:   

� the general biodiversity duty (Part 1);  

� the SSSI system (Part 2 and schedules 1 to 5); and 

� species protection and wildlife crime measures (Part 3 and schedule 5). 

352. The Bill contains significant policy initiatives in each of these areas.  But it is important 
to note that, in each case, the Bill is building on and modifying well-developed established 
structures and existing legislation.  There have for example been SSSIs in Scotland since the 
National Parks and Access to the Countryside Act 1949 (c.97).   

353. The formal duty on biodiversity introduced by the Bill is a significant innovation.  But 
many public bodies, including most local authorities, are already actively engaged with 
biodiversity initiatives and are themselves innovating by developing new initiatives and sharing 
best practice.   

354. Similarly, in the area of wildlife crime, Scotland’s police forces have been amongst the 
most active in the UK. Initiatives developed by a number of Scottish forces have provided 
models for the effective policing of a technically challenging area of law enforcement work. 

355. The primary effect of the Bill is therefore to enhance and extend the ability of bodies 
such as local authorities, the police or SNH to achieve objectives to which they are already 
committed.  Provision of such new tools for achieving established goals does not bring with it 
any requirement for additional expenditure except perhaps to the extent that staff training to 
provide familiarisation with new aspects of existing systems may be required.   

356. A key financial effect of the new provisions in the Bill will be to ensure that existing 
resources can be deployed more efficiently and effectively, producing improved results for the 
same input of resources.  This is particularly evident for the SSSI system and for wildlife crime. 

Biodiversity duty 

357. The biodiversity provisions in Part 1 of the Bill place a duty on public bodies and office-
holders.  Accordingly, the financial implications of the duty will be of relevance only for the 
Scottish Administration and for other public sector bodies, including local authorities.  Whilst 
many private sector and charitable organisations in Scotland already have regard to biodiversity 
considerations when planning and carrying out their activities (in keeping with the principle of 
good corporate citizenship), the duty imposes no obligation upon them to do so. 
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358. The biodiversity duty is widely drawn but is general in nature.  It is a facilitating and 
enabling measure, rather than a prescriptive one.  The Bill does not attempt to specify any 
particular course of action.  Such detail is best left to each public body to determine.   

359. Implementation of the duty must be consistent with the proper exercise of the full range 
of functions of the public body concerned.  Thus biodiversity considerations need to be balanced 
with other public interests.  The duty will lead - over time - to changes of approach and 
implementation both in public sector policy-making and operational conduct, but it does not 
attempt to micro-manage this process by instructing public bodies to make specific changes.  The 
duty instead challenges public sector bodies to strike a balance between the need to carry out 
their principal functions, using available resources, and the wider imperative of conserving 
biodiversity.  In doing so, the biodiversity duty avoids limiting their ability to find innovative 
and cost-effective solutions. 

360. The policy changes which flow from the new duty will, therefore, themselves be diverse 
in nature.  At its most basic however the duty will require each public body to consider the 
impact of its activities on biodiversity.  This might take the form of a policy paper to be 
considered by the main board of the organisation.  The resource implications of this amount to an 
allocation of time by staff already engaged in policy and planning work.  It is estimated that the 
additional cost of this to a medium to large public body may be in the region of £7,000, based on 
3 months work by a policy officer and an hour’s consideration by the organisation’s main board. 

361. Having established a clear understanding of its role in relation to biodiversity, the 
organisation may then find it sufficient to adopt a statement on compliance and to publish this in 
its annual report.  The resource implications of this are of minor significance.  An example is that 
it might cost in the region of £2,500 to cover the printing and dissemination to key audiences of a 
around 30,000 leaflets setting out a public body’s policy on biodiversity, if this is deemed to be 
appropriate in the context of the body’s remit and external communications strategy. 

362. If a public sector body decides that the impacts of its activities on biodiversity are 
significant, this is likely to prompt a more detailed analysis of compliance requirements.  The 
majority of public bodies in Scotland are already compliant with the duty, certainly to the extent 
that they are already actively aware of, and have policies on, matters which are closely related to 
biodiversity conservation such as sustainability, natural heritage conservation and compliance 
with environmental legislation.  Almost all local authorities in Scotland are, for example, already 
involved in the implementation of local biodiversity action plans. 

363. In summary, the principal effects of the biodiversity duty are intended to be felt over a 
period of time and largely as a broader environmental and societal benefit.  More immediately, 
each public body in Scotland will require to give consideration to the precise manner in which it 
feels the duty can most appropriately be implemented.  This will require the allocation of staff 
time, but such activity will require to be integrated within the context of existing management 
and policy development structures if it is to have effect.  Having considered the implications of 
the duty, a public body may (if its role in relation to biodiversity is significant) wish to make a 
public statement on compliance and to publicise in an appropriate manner the ways in which it is 
acting in accordance with the duty.  Overall, the Bill is not intended, or expected, to give rise to 
significant additional expenditure. 
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SSSI system 

364. The Bill revises arrangements for the conservation and enhancement of Scotland’s most 
important natural heritage sites, by modifying and in certain areas extending the existing 
provisions of Part II of the Wildlife and Countryside Act 1981 (c.69) (“the 1981 Act”).  Existing 
protection of nationally important natural heritage sites is delivered via the SSSI (“site of special 
scientific interest”) system which was introduced in its current form by the 1981 Act. 

365. The effect of the provisions is simply to adjust an existing system which is already fully 
resourced.  Where costs do arise as a direct consequence of new powers or rights introduced by 
the Bill, these are of a relatively minor nature. 

Species protection and wildlife crime measures 

366. Schedule 5 to the Bill (introduced by Part 3) contains a range of provisions which will 
improve the level of protection to Scotland’s wildlife and enhance the ability of Scotland’s 
police forces and courts to deal with wildlife criminals.  These are principally measures which 
amend the criminal law.  The financial implications of this aspect of the Bill are therefore  
confined to the criminal justice system and to law enforcement agencies. 

367. The clear intention is that these measures will improve the likelihood of the police 
obtaining, and reporting, sufficient evidence to warrant a prosecution but this has to be balanced 
against the enhanced deterrent effect of the new provisions (particularly when these are taken in 
conjunction with the increased penalties made available by the Criminal Justice (Scotland) Act 
2003 (asp 7) which came into force on 26 March 2003).  Whilst there is some evidence from 
England, following implementation of the Countryside and Rights of Way Act 2000, to suggest 
that an overall reduction in certain types of offences can be expected, that evidence is not 
comprehensive or conclusive.  The assumption has therefore been made for the purposes of this 
memorandum that the Bill will have no net effect on the overall number of wildlife crime cases.  
That is, any potential increase in cases generated by improved powers and enhanced 
investigatory efforts are likely to be cancelled out by the higher deterrent effect. 

368. The Bill is expected to deliver some marginal savings for the courts and prosecution 
service as a result, for example, of the clarification of defences and of police powers contained in 
the Bill.  Whilst there are no hard statistics in this area, a wildlife crime trial is likely to involve 
both detailed technical evidence and legal argumentation and will tend to last from between one 
to three days.  One day saved from a trial – by eliminating the need for debate about disputed 
legal points, for example - represents a potential financial saving in terms of the daily cost of the 
Sheriff’s time of £500, as well as freeing up Procurator Fiscal and court time for other cases to 
be dealt with.  Annually the saving in terms of the Sheriff’s time might be between £1,500 and 
£2,500.  The improvements in the Bill will also significantly increase the possibility that a 
defendant will plead guilty at an early stage, rather than attempting to exploit flaws in the current 
legislation, thereby further reducing costs. 
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COSTS ON THE SCOTTISH ADMINISTRATION 

The Scottish Executive 

Biodiversity 

369. In addition to their general responsibilities in relation to biodiversity under section 1 of 
the Bill, the Scottish Ministers have an additional obligation under section 2.  This requires 
Ministers to publish any strategy which they have designated as a Scottish Biodiversity Strategy.  
A sum of £10,000 has been provisionally identified for production of hard copies of the strategy 
and this includes the costs of conversion to electronic text for publication on the Scottish 
Executive website. 

SSSI system 

370. The Bill provides the Scottish Ministers with a new exceptional mechanism – the land 
management order (LMO) which enables them to intervene to secure the conservation of an 
SSSI.  LMOs are expected to be extremely rare, and frequency has been estimated at no more 
than one every five years.   

371. The costs associated with LMOs are administrative (requiring staff time in presenting 
advice to Ministers and in drafting the orders) and this has been estimated at around £3,000 per 
order.  Orders also require to be registered in the General Register of Sasines or in the Land 
Register and the associated cost is £25, or £22 per title where the Order covers land for which 
more than one title is currently registered.   Registration costs over the next five years can be 
estimated at between £25 and £220 assuming one LMO per five years.  The range of estimate is 
accounted for by the impossibility of predicting with any accuracy the number of titles involved.  
A cost of between £3,025 and £3,220 for a five year period is therefore predicted as a direct 
outcome of the LMO provisions in the Bill.  

372. Scottish Ministers already have nature conservation orders available to them as an 
alternative exceptional mechanism to protect SSSIs.  There are currently (September 2003) some 
25 NCOs in force.  The changes effected by the Bill to other aspects of the system mean that the 
need for and frequency of NCOs will in future be reduced significantly.  It is estimated that no 
more than 10 NCOs are likely to be in force at any one time and that new NCOs will be made no 
more than once in every two to three years.  Eleven NCOs were made in the 10 year period from 
January 1993 to January 2003.  Using similar costings as those for LMOs it is expected that the 
Bill will give rise to a net saving in relation to NCOs of around £19,000 over ten years. 

Scottish Natural Heritage 

SSSI system 

373. The primary impact of the Bill for SNH lies in the need to adjust to the new SSSI system.  
Since the provisions of the Bill in this area represent a revision of an established existing system, 
the implementation costs are essentially confined to additional training for SNH staff and to 
providing information to the approximately 13,000 owners and occupiers who will be affected 
by the changes.  Training costs for SNH staff arising directly from the Bill have been costed at 
£21,000.   A sum of £15,000 has been estimated to cover the production, printing and issue of an 
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information pack to all owners and occupiers, plus other interested parties, explaining the 
changes effected by the Bill. 

374. The Bill provides SNH with a new exceptional mechanism for protecting SSSI land – in 
the form of a power to seek interdict (or other court order).  Best guess estimates (based on the 
cost of a signeting a summons, the drafting of an application and a half day fee to junior counsel) 
are that raising an action for interdict will cost in the region of £1,000 to £1,500.   It is 
anticipated that SNH will have recourse to this mechanism no more than once in any three year 
period.   

375. Compensatory management agreements, under which landowners are paid to avoid 
damaging SSSIs have become rare in recent years, as a result of changes to other regulatory 
regimes.  On average, only 4 compensatory agreements were offered in the period since 1998 
and SNH estimates for ongoing agreements are £1,010,000 in 2003/04, dropping to £740,000 by 
2005/06.  The provisions in the Bill will further reduce the requirement for such purely 
compensatory agreements.  Landowners and land managers will instead be encouraged, where 
appropriate, to obtain support for positive conservation management of the land under the 
existing Natural Care scheme. Whilst Natural Care exists independently of the provisions in the 
Bill, it is worth noting that SNH plans to spend over £16m on positive management schemes 
over the period 2003 to 2006.  This expenditure will be important in contributing to the overall 
success of the enhanced SSSI system which the Bill introduces. 

Species protection and wildlife crime measures 

376. SNH has an integral role to play in supporting initiatives to combat wildlife crime and in 
assisting the police in the enforcement of the criminal law.   The Bill does not give rise to new 
costs in this area, except in relation to the provision of revised information to the public.  It is 
anticipated that SNH will wish to revise and reprint its existing publication Wildlife, the Law and 
You, together with a variety of other leaflets and informational items, in the light of the Bill’s 
provisions.  This is estimated at £15,000 to cover these publications and the incidental update of 
display stands and related materials. 

Scottish Land Court 

SSSI system 

377. The Bill establishes a formal appeal mechanism to enable the owner or occupier of an 
SSSI to challenge a decision by SNH to refuse consent for an operation or to consent an 
operation subject to restrictive conditions.  The failure to offer a compensatory management 
agreement may also be challenged in certain circumstances, as may the amount offered under 
any such agreement.  Jurisdiction in such appeal cases lies with the Scottish Land Court.  The 
Land Court can also be invoked in cases where the Scottish Ministers impose a land management 
order (under section 30 of the Bill). 

378. It is anticipated that the Court may have to deal with between 6 and 10 appeals each year 
in relation to refusals of consent.  It is expected that the number of appeals will run at the higher 
level for the first year or two of the new system and then to tail off as land managers and SNH 
become more experienced in working within the new parameters.  The cost to the Land Court of 
these additional cases is estimated at approximately £1,000 per day, with an average of a day and 
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a half being spent on each appeal.  Over the first five year period this equates to approximately 
£62,000 or on average £12,400 per annum, dropping to around £9,000 per annum in subsequent 
years.   

379. Land management orders are a measure of last resort.  For the purposes of estimating 
costs and workload, it has been assumed that land management orders will be made once in any 
5 year period.  In reality such orders are unlikely to be this frequent.  The cost is unlikely to 
exceed £3,000 in any 5 year period. 

Court of Session and Sheriff Courts 

SSSI system 

380. A number of provisions in the Bill engage either the Court of Session or the Sheriff in 
disputes arising from the SSSI system.  Civil proceedings in these cases will be highly unusual 
occurrences and do not impose any significant new burden on the courts. 

381. The Bill extends criminal offences in relation to damage to SSSIs and prosecutions in 
these cases will come before the Sheriff.  Experience with the current system suggests that the 
courts are unlikely to have to deal with more than 2 or 3 such cases each year.  

Species protection and wildlife crime measures 

382. The Bill updates and enhances the provisions of Part I of the 1981 Act and prosecutions 
under these provisions already come before Scotland’s Sheriff Courts.  Whilst the intention of 
the Bill is to improve the detection and prosecution of wildlife criminals, the increased deterrent 
effect of the new provisions (combined with significantly higher sanctions) make it unlikely that 
there will be any net increase in the number of cases being tried. 

Advisory Committee on Sites of Special Scientific Interest 

SSSI system 

383. The remit of ACSSSI is confined to the provision of independent advice to SNH in 
relation to scientific objections arising from the notification of SSSIs.  Although the Bill 
introduces new powers to enlarge and denotify SSSIs, any increase of activity in these areas will 
be more than balanced by a levelling-off in new SSSI notifications.  The Bill is therefore 
projected to be cost-neutral in relation to ACSSSI’s activities. 

Registers of Scotland 

SSSI system 

384. The data in the existing Register of SSSIs established by the 1981 Act will be transferred 
to Registers of Scotland under the provisions of section 22 of the Bill.  Regulations to be made in 
consequence of the Bill will empower the Keeper of the Registers to charge fees in line with 
existing Registers of Scotland policy in order to recover operational costs. 
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Police forces 

SSSI system 

385. The Bill introduces new offences in relation to SSSIs.  It is anticipated, however, that the 
need for police involvement in SSSI protection will continue to be the exception rather than the 
rule. There are expected be only a small number of cases each year (estimated at no more than 
around five police investigations resulting in perhaps 3 proceedings brought by the Procurator 
Fiscal). All Scottish police forces (together with the Ministry of Defence police) have designated 
Wildlife Liaison Officers who already deal with wildlife crime issues.  SSSI offences will be 
integrated within this existing remit. 

Species protection and wildlife crime measures 

386. The police in Scotland are already actively engaged in investigating and reporting 
wildlife offences. There are currently (September 2003) 97 Scottish police force wildlife liaison 
officers (including 6 employed by the Ministry of Defence) and two full time police wildlife 
liaison co-ordinators 

387. The Bill will not add significantly to the volume of police work. No net change in overall 
workload is projected, once the effects of improved deterrents are taken into account.  In 
responding to the consultation on the draft Bill the Association of Chief Police Officers in 
Scotland did not raise resourcing as an issue of concern. 

COSTS ON LOCAL AUTHORITIES AND OTHER PUBLIC BODIES 

Biodiversity duty 

388. The biodiversity duty is expected to be cost-neutral for local authorities, not least because 
it is closely linked with the sustainability component of the existing local government duty to 
secure Best Value.  Biodiversity is a key indicator of success in achieving sustainability and 
local authorities are already closely engaged with existing biodiversity and related conservation 
initiatives, such as local biodiversity action plans.  

389. Whilst local authority respondents to the consultation on the Bill raised the question of 
resourcing for local biodiversity projects, these responses did not identify specific anticipated 
expenditure or set out quantified financial requirements.  Additional financial support for a range 
of local authority biodiversity initiatives is, in any event, already available from SNH under 
existing arrangements. 

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

Businesses, individuals and owners and occupiers of SSSIs 

SSSI system 

390. There should be no new costs to business resulting from the SSSI provisions in the Bill.  
The Bill does however provide the context within which regulatory processes can be simplified. 
It will give greater certainty and will streamline existing systems where possible, and it is 
anticipated that this will help to reduce business costs, although this cannot readily be quantified.  
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Regulatory authorities will, for example, be able in future to issue consents for operations on an 
SSSI, without a land manager also having to obtain a parallel consent from SNH. 

391. Arrangements for management agreements will alter to some extent, but this will not 
disadvantage land managers carrying out an established management regime on an SSSI.  The 
opportunity to benefit from SNH’s Natural Care programme and from payments for positive 
management will continue to be a key feature of the SSSI system.  These arrangements assist site 
managers in implementing management regimes which are beneficial to the site and it is 
anticipated that such voluntary management agreements will continue to be the normal 
mechanism through which land managers will obtain financial support for the management of 
SSSIs. 

392. Where voluntary arrangements do not prove possible and SNH has to refuse consent for 
an operation which forms part of the established management of the SSSI, the land manager will 
be entitled to a compensatory management agreement covering actual losses experienced as a 
direct result of the enforced change of management practice.  In such circumstances, SNH will 
be obliged to offer an agreement in accordance with the draft Financial Guidelines, which were 
published for consultation in March 2003 and are available separately (from the Scottish 
Executive, Wildlife and Habitats Unit, Area 1-H, Victoria Quay, Edinburgh, EH6 6QQ).  These 
guidelines will have a statutory basis as a code under section 42 of the Bill. The need for such 
compensatory agreements is already rare and it is not anticipated that the Bill will result in any 
significant change to the present situation. 

393. The Bill introduces new criminal sanctions to protect both SSSIs and wildlife.  Such 
sanctions will impact only upon the small minority of individuals who act intentionally or 
recklessly to damage a site. 
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SUMMARY OF THE RESOURCING IMPLICATIONS OF THE BILL 

STARTUP COSTS 

 Description Relevance Operational 
Implications / Effect 

Resourcing 
Implications / 
Frequency 

Part 1 Biodiversity duty Public bodies Evaluation (for 
medium to large 
public body) of 
current policy and 
potential requirement 
for policy alterations 

3 month’s work at 
a cost of circa 
£7,000 

   Statement on 
biodiversity and 
communication of 
policy to key 
audiences 

Medium to large 
body may wish to 
spend around 
£2,500 

Part 2 SSSI system SNH Training costs to 
familiarise staff with 
changes to the SSSI 
system 

In-house training 
programme 
estimated at  
£21,000 

   Provision of 
information to owners, 
occupiers and other 
interested parties on 
changes to the SSSI 
system  

Production, 
printing and issue 
of information 
pack estimated at 
£15,000 

Part 3 Wildlife crime SNH Revision and 
reprinting of existing 
publication Wildlife, 
the Law and You and 
associated information 
and publicity material 

Estimated at 
£15,000 
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ONGOING COSTS 

 Description Relevance Operational 
Implications / Effect 

Resourcing 
Implications / 
Frequency 

Sections 
16 to 18 

Requirement to 
obtain consent for 
certain operations, 
and related appeal 
provisions 

SNH and 
owners or 
occupiers of 
SSSI land. 

SNH may refuse 
consent.  Aggrieved 
party may appeal to 
the Scottish Land 
Court 

New appeal 
procedure gives 
rise to expenditure 
for the Land Court 
of around £12,400 
pa falling to 
£9,000 pa 

Sections 
19 and 
20 

Criminal offences 
and byelaw 
provisions 

Offenders New deterrents to help 
safeguard SSSIs 

Estimated at a 
maximum of 3 
cases, giving rise 
to  Sheriff’s cost of 
£2,500 pa 

Sections 
23 to 28 

Nature conservation 
orders 

Scottish 
Executive 

Emergency order-
making to cover 
exceptional threats to 
SSSIs. 

Significantly less 
common than 
under existing 
system.  Projected 
saving of £19,000 
over ten years. 
 

Sections 
29 to 37 

Land management 
orders 

Scottish 
Executive and 
owners or 
occupiers 

Exceptional power to 
require specific 
operations to be 
carried out.  Appeal to 
Scottish Land Court 

Exceptional 
procedure, 
estimated at once 
in 5 years.  
Estimated at 
approximately 
£3,025 to £3,220 
per Order.  Cost to 
Land Court of up 
to £3,000 in any 
five year period. 

Section 
45 

SNH power to 
enforce 

SNH SNH may seek 
interdict to prevent 
damage to SSSI land 

Exceptional 
procedure.  
Estimated at once 
in 3 years, with 
approximate cost 
of £1,000 to 
£1,500. 
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EXECUTIVE STATEMENT ON LEGISLATIVE COMPETENCE 

394. On 29 September 2003, the Minister for Environment and Rural Development (Ross 
Finnie) made the following statement: 

“In my view, the provisions of the Nature Conservation (Scotland) Bill would be within 
the legislative competence of the Scottish Parliament.” 

 
—————————— 

  
PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 

COMPETENCE 

 
395. On 25 September 2003, the Presiding Officer (George Reid) made the following 
statement: 

“In my view, the provisions of the Nature Conservation (Scotland) Bill would be within 
the legislative competence of the Scottish Parliament.” 
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SP Bill 9–PM 1 Session 2 (2003) 

 
 

NATURE CONSERVATION (SCOTLAND) BILL 
 

—————————— 
  

POLICY MEMORANDUM 

 
 
INTRODUCTION 

1. This document relates to the Nature Conservation (Scotland) Bill introduced in the 
Scottish Parliament on 29 September 2003. It has been prepared by the Scottish Executive to 
satisfy Rule 9.3.3(c) of the Parliament’s Standing Orders.  The contents are entirely the 
responsibility of the Scottish Executive and have not been endorsed by the Parliament.  
Explanatory Notes and other accompanying documents are published separately as SP Bill 9–
EN.  

POLICY OBJECTIVES OF THE BILL - BACKGROUND 

2. The Bill implements the policy proposals originally set out in the Scottish Executive 
consultation paper The Nature of Scotland published in March 2001.  This policy statement 
derived largely from The Scottish Office consultation paper People and Nature: A New 
Approach to SSSI Designations in Scotland, published in November 1998.  Since these two 
consultations, detailed policy work has been undertaken in collaboration with all the key 
stakeholders to convert The Nature of Scotland policy objectives into specific legislative 
provisions.  These provisions and detailed policy proposals on wildlife crime measures were 
themselves consulted upon in March 2003 and have subsequently led to further policy 
refinements, informed by further in depth dialogue with key stakeholders.   

3. This Bill fulfils a Working together for Scotland: A Programme for Government 
commitment made during the 1999-2003 Parliamentary session to “improve the system of nature 
conservation” and “to work with local communities to achieve effective protection” for 
Scotland’s natural heritage.  That commitment was restated in A Partnership Agreement for a 
Better Scotland: Partnership Agreement.   The agreement promises that “we will take strong 
action to reduce environmental crime through legislation on nature conservation”. 

4. The new system for nature conservation in Scotland presented in the Bill is intended to 
acknowledge the needs of both people and nature.  It is intended to be a system which achieves 
the right balance between sometimes-competing interests which must ultimately be reconciled in 
pursuit of the wider public good.   

5. One of the key aims of the new Bill is therefore to clarify the rights and obligations of 
both land-managers and public authorities. The Bill seeks to provide certainty and fairness where 
previously there were grey areas and, sometimes, serious public concern.  
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6. The Bill will deliver important legislative enhancements in three key areas. It contains 
provisions which are designed to secure: 

� the conservation of biodiversity (which is itself a key indicator of sustainability); 

� a more transparent and effective system of protection for sites of special scientific 
interest (SSSIs); and 

� improved measures to secure species protection and tackle wildlife crime. 

7. The Scottish Executive has recognised that nature conservation policy objectives cannot 
be achieved in a vacuum and that it will never be possible to protect and preserve Scotland’s 
natural heritage effectively if the legitimate concerns of individuals, and the economic needs of 
local communities, are not also acknowledged. The importance of reconciling environmental 
priorities with legitimate socio-economic expectations is something which needs to be at the 
heart of natural heritage policy-making.  

8. For that reason, much effort has gone into revising the SSSI system - so as to retain the 
strengths of an approach based on objective scientific criteria, whilst at the same time, ensuring 
that local stakeholders can input effectively into decisions about the selection, notification and 
subsequent management of SSSIs. 

9. The result is a set of initiatives which are designed to enhance the capacity of the system 
to protect and preserve important sites. It will also provide greater transparency and a clearer 
balance between the rights and obligations of land managers on the one hand and the wider 
public interest on the other. 

10. The Bill will, as a consequence, significantly enlarge the list of stakeholders who must be 
consulted when a new SSSI is identified or an existing one extended. It will create a statutory 
requirement for every new notification of a SSSI to be supported by a site management 
statement, thereby allowing socio-economic concerns to be addressed at an early stage.  The Bill 
will also establish a new mechanism for appeal by engaging the expertise and specialist skills of 
the Scottish Land Court, which is widely recognised as a body that is uniquely placed to deal 
credibly and effectively with issues of land management practice and questions of payment and 
compensation. 

The core policy themes - summary 

11. The ultimate policy objective - improved protection for Scotland’s natural heritage - will 
be achieved by tough new legal protection for designated sites and further enhancements to 
measures dealing with wildlife crime.  The Bill also provides a framework for better 
consultation, closer involvement and appropriate financial support for owners and occupiers of 
land and for local communities.   

12. To this end, the Bill will overhaul the current SSSI arrangements for safeguarding key 
natural heritage sites in Scotland.  SSSIs are currently regulated by the Wildlife and Countryside 
Act 1981 (“the 1981 Act”).  The Bill does not deal directly with the Natura 2000 network of sites 
of European importance (under the EC Birds and Habitats Directives).  But most Natura sites are 
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also SSSIs and will benefit from the additional legal protection provided to national (i.e. SSSI) 
sites. 

13. Wildlife crime provisions which improve Part I of the 1981 Act will build upon the 
delivery in the first session of Parliament of custodial sentences and other initiatives on wildlife 
crime (via the Criminal Justice (Scotland) Act 2003). 

14. In addition the Bill creates a new general duty on public authorities to further the 
conservation of biodiversity in accordance with the 1992 Rio Convention and with a new 
Scottish Biodiversity Strategy. 

POLICY OBJECTIVES OF THE BILL - SPECIFICS 

Biodiversity 

15. The Scottish Executive’s intention is to provide statutory recognition and protection for 
the variety of all living things, including the habitats that support them and genetic variation 
within species.  The intention is to emphasise biodiversity as both an essential resource for 
sustainable development and a measure of success in delivering sustainability. The Bill also 
acknowledges explicitly Scotland’s commitments to the UN Convention on Biological Diversity, 
signed in 1992 following the Rio Earth Summit as well as European law.   

16. The Scottish Executive is already leading the way by placing the closely-related concepts 
of sustainability and environmental justice at the heart of public policy making. The Bill 
acknowledges the fundamental importance of biodiversity by leading, in Part 1 of the Bill, with 
provisions which address the need for an integrated approach by the public sector to biodiversity 
conservation.   

17. Section 1 of the Bill introduces a general biodiversity duty which will apply to all 
Scottish public bodies and office holders. That duty will be one which obliges all public 
authorities to “further the conservation of biodiversity” in the course of exercising their functions 
(but without prejudice to the proper exercise of those functions). In doing so each public body 
will require to have regard to the Rio Convention and to act with reference to the aims and 
objectives of the new Scottish Biodiversity Strategy. 

18. The policy intention is to create a robust and practical duty which builds upon the wide-
ranging initiatives and efforts of people and organisations across the public sector in Scotland. 
Indeed, it will provide an exhortation to action which should find resonance beyond the public 
sector. Much is already being done by private and charitable organisations on a “good corporate 
citizenship” basis. Although it will not apply directly to such non-public bodies, the new duty 
will provide a benchmark against which many outside the public sector can also measure their 
efforts. 

SSSI reforms  

19. Part II of the 1981 Act makes detailed provision for the establishment of SSSIs and their 
subsequent protection.  This has established a SSSI system which has provided a baseline for 
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wider conservation efforts in Scotland and an underpinning framework for the network of sites 
of European importance which have been designated under the Natura 2000 initiative.  However, 
the policy intention has been for some time to bring about significant modernisation and 
enhancement of the SSSI system. There is, for example, a clear need for greater transparency, 
wider consultation and access to new dispute-resolution processes. The degree of protection 
which SSSIs enjoy needs to be improved, whilst the day-to-day burdens on land managers need 
to be kept to a minimum. There is a need to ensure that public money is used as effectively as 
possible. And public concern about excessive compensation payments to buy-off large 
speculative developments on SSSIs has to be acknowledged. 

20. The SSSI provisions of this Bill will therefore revise and replace the bulk of Part II of the 
existing 1981 Act.  The component policy objectives are therefore as follows:  

Statutory purpose for SSSIs 

21. SSSIs are notified because they contain natural heritage features which are of special 
interest. However, SSSIs should also be viewed in a wider context, as part of a series of 
important sites. The Bill therefore provides that context by requiring SNH in considering 
whether a site is of “special interest” to have regard to the contribution it would make to the 
establishment of a series of sites in Scotland representative of the diversity and natural heritage 
of Scotland, Great Britain and the wider European Union.  

Access to information 

22. The Bill recognises that there is a wide range of parties with a genuine and legitimate 
interest in conservation designations and land use. Whilst the primary focus will always remain 
with those who have the most direct legal interest in SSSI land, the Bill provides for the 
involvement of a much broader group of stakeholders - including local communities and 
statutory undertakers - in decisions affecting SSSIs. 

23. The Bill seeks to ensure that information about SSSIs is transparent and accessible.  A 
significant new delivery mechanism will be a national SSSI register for Scotland. The aim will 
be to provide an authoritative public register of SSSIs overseen by the Keeper of the Registers 
and accessed through the Registers Direct website. A national, electronic SSSI register will 
contribute to the realisation of the modernising government agenda - promoting joined-up 
government, e-governance, freedom of information, etc.  It will also promote the rationalisation 
and sharing of data within government and its agencies.   

Better guidance for land managers 

24. Although Scottish Natural Heritage (SNH) already, on its own initiative, produces 
management statements for SSSIs, it is currently under no statutory obligation to do so. The Bill 
will formalise existing best practice by requiring the provision of a site management statement 
for each SSSI. In addition to providing practical guidance to the owner/occupier of the site in 
relation to its management, the statement will also provide the opportunity for SNH to address 
socio-economic issues (which cannot be dealt with in the context of the purely scientific case for 
designation of the site).   
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Improved protection for SSSIs 

25. Under the existing 1981 Act, operations which would damage or destroy a SSSI can be 
delayed but cannot be prohibited if a landowner insists on going ahead. Such situations are rare, 
but are nonetheless at odds with the wider public interest in maintaining our national natural 
heritage. The Bill therefore allows damaging activities to be blocked where this is genuinely 
necessary. 

26. There may also be circumstances in which operations on land outwith the boundaries of a 
SSSI need to be controlled in order to ensure the proper protection of the SSSI interest. In such 
cases it will be possible for Ministers to use an extended version of the current power to make a 
nature conservation order. The Executive is also ensuring in the Bill that the actions of third 
parties can be adequately controlled. One of the current frustrations for managers of SSSIs is that 
the 1981 Act only protects SSSIs against the actions of their owner or occupier - and that 
genuine threats from other quarters can only be tackled with difficulty, if at all. As part of this 
package of improved protection, the Bill also provides for SNH to make byelaws for SSSIs.  

Realistic penalties 

27. To support these and the other improvements to the SSSI system, the Bill updates the 
penalties available to the courts in dealing with offences involving protected sites. Summary 
penalties for damage to SSSIs are to be uprated to £40,000 by analogy with the commitment in A 
Partnership for a Better Scotland to double fines for offences involving anti-social behaviour 
such as fly-tipping.  Higher fines will be an option if the offence is serious enough to lead to 
conviction on indictment.  These levels of penalty recognise the fact that in many cases, damage 
to an SSSI will be motivated by financial gain.  Custodial sentences are not being applied in 
relation to SSSI offences. 

Lighter regulation 

28. The concomitant of improved protection is the ability for SNH to lighten the regulatory 
load on land managers. Since it will in future be possible to prevent all genuinely damaging 
activity, there will no longer be the same necessity for SNH to specify an unwieldy list of 
potentially damaging operations covering everything and anything that a land manager could 
ever conceivably do on the site. Limitations on management of the site will be much more 
specific and closely targeted. This (in combination with the site management statement) will give 
land managers far greater certainty in their business and operational planning. 

Encouraging positive management 

29. Individual land managers should not be expected to shoulder a disproportionate share of 
the cost of delivering a national policy for Scotland’s special places.  The Executive believes that 
it is right and proper that the public purse should help to support the favourable management of 
SSSIs. Existing legislation already provides for positive management payments to be made by 
SNH, and others, under initiatives such as “Natural Care”. These assist site managers in 
implementing management regimes which are beneficial to the site.  The Bill will improve the 
overall legislative framework within such payments can operate. 
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Fair compensation and value for money 

30. There will be occasions when voluntary arrangements to secure the positive management 
of a site do not prove possible and it then becomes necessary to refuse consent for an operation 
on a SSSI. Where this means that it is no longer possible to continue with the established 
management of the land, the Executive is clear that the land manager should receive 
compensation for actual losses experienced as a direct result of the enforced change of 
management practice. In such circumstances, SNH will be obliged to offer a compensatory 
management agreement. The need for such compensatory agreements is already rare (averaging 
only around 4 per year since 1998). No significant change to this state of affairs is anticipated. 

31. Compensation will not be payable where a development is merely speculative. The 
principle to be applied in future is that compensation will only be payable where the existing, 
established use of the land is prevented or inhibited by conservation requirements.  There will no 
longer be any reason to “buy-off” landowners who invent unrealistic projects simply in order to 
obtain compensation.  Nor will land managers receive payments where they require to comply 
with other regulatory regimes or standards of good farming practice. Policies in relation to both 
positive and compensatory management agreements will be provided in Financial Guidelines, 
which were issued for consultation in March alongside the draft Bill.  Copies of the guidelines 
are available from the Scottish Executive, Wildlife and Habitats Unit, Victoria Quay, Edinburgh, 
EH6 6QQ. 

New right of appeal to the Scottish Land Court 

32. Whilst there is provision in the 1981 Act for arbitration (and the Lands Tribunal for 
Scotland has been involved as an arbiter in past cases) there is at present no formal right of 
appeal available to land managers where their management of the land is restricted. The Bill 
therefore provides a right of recourse to the Scottish Land Court in appropriate instances, 
including where consent is refused or the amount offered by way of compensation is felt to be 
inadequate. The specialist expertise of a body as experienced as the Land Court will be of 
immense value in dealing with such cases. It will, of course, remain desirable, in the interests of 
all parties, for disputes to be dealt with by administrative means or by mediation where this is a 
realistic option. But it is important that land managers do have a clear statutory provision to fall 
back upon when such mechanisms are unable to resolve a dispute. 

Land management orders 

33. The availability of payments for positive management under schemes such as “Natural 
Care” means that in future land managers will have access to well-designed and properly-costed 
support packages to help them implement favourable management regimes for SSSIs under their 
stewardship. Very rarely, however, there may be occasions when it becomes essential that a 
particular operation or form of management is carried out on a protected site, whether or not 
such an agreement is in place. This is likely to be especially important where a SSSI has also 
been designated as a Natura 2000 site. Natura sites (special areas of conservation and special 
protection areas) are sites which have been identified as being of significance on a Europe-wide 
scale. The UK Government and the Scottish Executive are legally obliged to ensure the 
conservation of such sites. 
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34. Where such action is necessary, SNH will first seek to conclude a suitable agreement 
with the land manager. Should this be impossible, the Bill will allow SNH to apply for an order 
from the Scottish Ministers to oblige the land manager to carry out the necessary operation. The 
use of such an order is expected to be extremely rare and a full right of appeal to the Scottish 
Land Court is provided in the Bill. 

New duty on statutory undertakers and regulatory authorities 

35. For the first time, statutory undertakers and regulators will be brought explicitly within 
the ambit of the SSSI system. Both statutory undertakers and regulators will be obliged to act 
responsibly in relation to protected sites and a simplified consent mechanism for operations on a 
SSSI will also be put in place. Where a regulator such as the Scottish Environment Protection 
Agency (SEPA) or the Forestry Commission consents to an operation affecting a SSSI, it will 
first be required to consult SNH. Any consent required from SNH will be contained within the 
regulator’s consent and this will remove any need for the applicant to make a separate 
application to SNH, thereby helping to simplify regulatory arrangements and easing the burden 
on land managers. 

Wildlife crime  

36. The policy intention is to correct a number of weaknesses and loopholes in the 1981 Act 
and to fulfil a clear commitment to the effective transposition into domestic law of obligations 
arising at a European level.  The 1981 Act is the primary mechanism by which the Birds 
Directive is implemented in Scotland and the policy intention is to ensure that the aims of the 
Directive are better reflected in the Act.  In parallel with changes to the 1981 Act, the intention is 
also to clarify, strengthen and update relevant sections of the Conservation (Natural Habitats, 
&c.) Regulations 1994.  The regulations transpose into Scottish law the obligations placed on the 
UK by the Habitats Directive.  The regulations are themselves largely modelled on the wording 
of the 1981 Act and the intention is therefore to reflect changes made to the 1981 Act in the 
corresponding parts of the regulations.   

37. The Bill builds upon priority action already taken by the Executive, via the Criminal 
Justice (Scotland) Act 2003, to implement the most urgently-required proposals on wildlife 
crime from The Nature of Scotland.  Custodial sentences, a specific power of arrest, the wider 
availability of search warrants and a longer period within which to bring a prosecution are all 
now available to Scotland’s courts and police forces (having come into force on 26 March 2003). 

38. The Bill will build upon this by instituting further important changes from The Nature of 
Scotland package of proposals.  The key policy component objectives are therefore to:  

� employ the principle of “recklessness” in order to extend and enhance the existing 
offences of intentionally killing, taking, destroying or disturbing protected wildlife. 
Recklessness is a robust and well understood concept in Scots law and it imposes a 
strict test in any prosecution. But the Executive will ensure that adequate safeguards 
are provided to ensure that environmentally responsible land managers, and 
recreational users of the countryside, cannot inadvertently contravene the new 
provisions. 
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� respond to public concern about the misuse and abuse of snares, by improving 
controls. Where they are used properly, snares should continue to provide a 
legitimate and practical method of pest control.  This is not a straight forward issue 
and a range of bodies are likely to press for an outright ban on snaring.  The case 
they will present is one which cannot be dismissed out of hand.  Nonetheless, the 
Executive believes - after full consideration of the arguments - that the policy being 
pursued in the Bill is the correct one and strikes the right balance.   

� enhance the protection available to birds at a European Union level. This will include 
the provision of new measures to clamp down on wildlife criminals who steal 
specimens such as birds eggs from overseas in order to enhance collections which 
they possess in Scotland.  Other changes will ensure better compliance with 
European obligations in relation to the protection afforded to birds. 

� provide additional protection to the endangered capercaillie by according additional 
protection to these rare birds when they are engaged in breeding season displays at 
special sites known as “leks”. 

� improve the protection enjoyed by cetaceans (whales, dolphins and porpoises) as 
well as the increasingly rare basking shark. 

� clarify the ability of the police to secure evidence, including DNA evidence, which is 
increasingly important in identifying the origin of wildlife specimens 

� address potential ECHR exposure by clarifying the role and powers of existing 
Wildlife Inspectors who carry out inspection and verification work. 

� extend in a consistent manner the existing measures within the 1981 Act which are 
designed to target employers who “cause or permit” wildlife offences. 

� provide a framework within which analogous changes can be made to the 1994 
regulations – which implement European obligations in relation to certain animals 
and plants.  

Conclusion 

39. The Bill delivers a package of measures which are designed to significantly enhance the 
protection afforded to Scotland’s natural heritage and promote its active conservation and 
enhancement for the benefit of future generations.  In addition to delivering on nature 
conservation commitments, the Bill reflects a wide variety of important policy themes ranging 
from enhanced transparency of decision-making and improved access to information, through to 
sustainability and environmental justice.  The Bill enjoys strong support from all key stakeholder 
groups and represents the fruition of over 4½ years of detailed policy development and 
consultation with interested parties. 

ALTERNATIVE APPROACHES 

40. This Bill represents the culmination of a process of consultation and debate with key 
stakeholders and partners dating back at least to the publication in 1998 of the Scottish Office 
paper People and Nature and the subsequent (March 2001) Scottish Executive consultation 
paper The Nature of Scotland.  There has been near universal agreement that the Bill is the 
correct approach to delivering an enhanced and properly integrated system of nature 
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conservation.  In doing so the Bill remedies acknowledged weaknesses in both the existing SSSI 
system and provisions of Part I of the 1981 Act.  It goes beyond this by locating both site 
protection (i.e. the SSSI system) and species protection (i.e. the measures in Part I of the 1981 
Act) within the wider context of biodiversity conservation.  In this sense the Bill implements 
changes to existing systems on the basis of detailed review of the effectiveness of those systems  
and at the same time gives new recognition to the end goal of these systems by explicitly 
importing the principle of biodiversity conservation into legislation.  The principles on which the 
Bill is based have been almost unanimously accepted and the detailed provisions (apart from the 
wildlife crime provisions, which were dealt with in the form of a detailed policy statement) have 
been the subject of intensive consultation with stakeholders.   

41. The Bill upgrades a system which was widely recognised as being out of date and in need 
of modernisation.  The status quo was accepted as not being a viable option.  As such, the only 
viable alternative approaches available were effectively when and how legislative reform might 
be carried out.  The legislative timetable did not permit introduction of the Bill under the 
previous administration, however, the First Minister made a commitment to introducing a Bill as 
soon as possible following the general election of May 2003.   

42. Since the main aim of the Bill is to modernise and increase efficiency through an 
integrated system for nature conservation, options for delivery are essentially very detailed.  
Consultation has explored these details fully and alternatives suggested relate to the detailed 
drafting rather than to the principle.  Many of these have been taken forward.   

CONSULTATION 

43. The proposals in the Bill have been thoroughly consulted upon over the course of the last 
4½ years, both internally and externally.   

44. In November 1998, the Scottish Office published the consultation paper People and 
Nature: A New Approach to SSSI Designations in Scotland.  This discussion paper represented 
the starting point in terms of public consultation on reviewing the system of SSSIs in Scotland.  
The Scottish Office received a total of 166 responses.   

45. This led in March 2001 to the publication of the Scottish Executive policy statement The 
Nature of Scotland.  This included the proposed legislative reforms to the SSSI system and 
improved measures to combat wildlife crime which form the basis of this Bill.  The proposals in 
The Nature of Scotland were widely supported and many constructive comments were made.  
Only 4 out of 223 respondents rejected the package outright.   

46. The evolution of The Nature of Scotland proposals and subsequent detailed work on the 
Bill have been undertaken and shaped by in-depth dialogue and close co-operation with 
professionals and experts.  This includes, amongst others, the RSPB, NFU Scotland, Scottish 
Landowners' Federation, RICS Scotland, Scottish Natural Heritage and the Forestry 
Commission.  This process has converted The Nature of Scotland policy objectives into specific 
legislative provisions.  The proposals in the Bill have therefore been developed with the close 
co-operation of all key stakeholders and partners and reflect careful consideration of the potential 
impacts on a wide range of interested parties.  Dialogue was held principally through three 
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representative stakeholder groups, the Expert Working Group on SSSI Reform (and two 
subgroups), the Partnership for Action against Wildlife Crime and the Scottish Biodiversity 
Forum.  Each has contributed significantly to the final shape of the policies implemented by the 
Bill.   

47. Finally, a draft Bill and detailed policy proposals on wildlife crime measures were 
published for consultation in March 2003. This was accompanied by draft Financial Guidelines 
which will govern management agreement payments for SSSIs and Natura sites.  141 responses 
were received and of these, 128 were broadly supportive, 7 were opposed in principle and the 
remaining 6 respondents did not comment on the proposals in the Bill.  

48. A number of meetings took place with key stakeholders following the close of the last 
consultation in March 2003 to discuss in greater detail their consultation responses and to ensure 
the most effective policy refinements, and subsequently led to detailed drafting changes.   

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC. 

Equal opportunities 

49. The Bill’s provisions are not discriminatory on the basis of gender, race, disability, 
marital status, religion or sexual orientation.   

Human rights 

50. The Scottish Executive is satisfied that the provisions of the Bill are compatible with the 
European Convention on Human Rights.  Particular attention has been paid at both at policy 
development and drafting stages to the necessity of ensuring ECHR-compliance.  In particular, 
the Bill respects the principle of peaceful enjoyment of property so far as consistent with the 
wider public interest in protection of the natural heritage of Scotland.  Controls over the use of 
property are no more than is necessary to effect that protection. In addition specific provision is 
made for appeal or application to an independent court in appropriate cases.  Enforcement 
powers are proportionate to the need to prevent the commission of offences under the Bill.   

Island communities 

51. The Bill is designed to benefit the whole of Scotland.  It does have implications for rural 
Scotland and for local communities and in both areas, the effect of the Bill is to ensure greater 
transparency and to give a greater say to those who may be affected by decisions relating to the 
conservation and protection of SSSIs.  This emphasis on greater transparency and improved 
availability of information also reflect our commitment to freedom of information.  The Bill does 
not discriminate for or against island communities. 

Local government 

52. The impact of the Bill upon local government has been kept to the minimum, which is 
consistent with the policy objectives. The lead on implementing the legislation will fall to the 
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Scottish Executive and Scottish Natural Heritage and stakeholders are largely content with the 
balance that has been struck.   

53. The two new general duties placed on local government in sections 1 and 12 effectively 
provide a statutory recognition and underpinning to existing good practice.  The first, a general 
biodiversity duty, will require the local government to “further the conservation of biodiversity” 
in the course of exercising its functions (but without prejudice to the proper exercise of those 
functions).  In doing so, local government will require to have regard to the Rio Convention and 
to act with reference to the aims and objectives of the new Scottish Biodiversity Strategy, which 
is still being formulated.  The second duty will require local government to have regard to the 
desirability of conserving and enhancing the aspect of natural heritage for which the site was 
notified as a SSSI.   

54. These duties are drawn quite widely but are explicitly intended not be overriding duties 
which would prejudice the proper conduct of the other functions of local government, or any 
other public body.  Local government is, furthermore, already largely compliant with the 
requirements of these two duties, although some refocusing of existing approaches may take 
place.  That will be at the discretion of local government.   

Sustainable development 

55. The delivery of Executive policy on sustainability is significantly enhanced by the Bill, 
particularly through the mechanism of the general duty on public bodies to conserve 
biodiversity.  Biodiversity is a key indicator of success in ensuring that public bodies are 
pursuing policies which are consistent with the principles of sustainability.  This objective is 
supported by the narrower and more specific duties placed on public bodies in relation to 
decisions and operations affecting SSSIs.   

Modernising government 

56. Provision is made in section 22 of the Bill for a power to make regulations placing a duty 
on SNH to provide information to the Keeper of the Registers to allow him to provide an 
authoritative public register of SSSIs for a conveyancing/professional audience (accessed 
through the Registers Direct website).  This development is consistent with the concept of the 
modernising government agenda - promoting joined-up government, e-governance, freedom of 
information, etc.  It will also promote the rationalisation and sharing of data and thereby lead to 
cost-efficiency savings and added value. 
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  Session 2 (2003) 

 
 

Environment and Rural Development Committee 
 

7th Report, 2003 (Session 2) 
 

Stage 1 Report on the Nature Conservation (Scotland) Bill 
 
The Committee reports to the Parliament as follows— 
 

INTRODUCTION 

1. The Nature Conservation (Scotland) Bill (SP Bill 9) was introduced in the 
Parliament on 29 September 2003 by Ross Finnie MSP, the Minister for 
Environment and Rural Development. The Bill is accompanied by 
Explanatory Notes (SP Bill 9-EN), a Financial Memorandum, and a Policy 
Memorandum (SP Bill 9-PM) as required by Standing Orders. The 
Parliamentary Bureau subsequently referred the Bill to the Environment and 
Rural Development Committee as lead committee. Under Rule 9.6 of 
Standing Orders it is for the lead committee to report to the Parliament on the 
general principles of the Bill. 

2. The provisions of the Bill that confer powers to make subordinate legislation 
were also referred to the Subordinate Legislation Committee under Rule 
9.6.2. In addition, the Finance Committee took evidence on matters relating 
to the Financial Memorandum accompanying the Bill. The reports of these 
Committees are attached as Annex A to this report.  

BACKGROUND AND CONSULTATION 

3. As explained in the Policy Memorandum which accompanies the Bill, the Bill 
implements policy proposals which have been set out in a series of previous 
consultation papers issued by the Scottish Executive.  

4.  In 1998 the then Scottish Office published a consultation paper entitled 
People and Nature: A New Approach to SSSI Designations in Scotland. 
Following on from this, the Scottish Executive then published a policy 
statement on nature conservation in Scotland (The Nature of Scotland) in 
2001. A number of working groups were then formed with key stakeholders 
to take forward these policy objectives and develop draft legislative proposals 
and text.  
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5. In March 2003 the Scottish Executive published a draft Bill, which contained 
draft legislative text on biodiversity and the protection of sites of special 
scientific interest and a further policy statement in relation to wildlife crime.  
The Scottish Executive received over 140 responses to this consultation. 
Following further dialogue with key stakeholders, the Nature Conservation 
(Scotland) Bill was introduced on 29 September 2003. The Bill fulfils a 
Partnership Agreement commitment to ‘take strong action to reduce 
environmental crime through legislation on nature conservation1’. 

EVIDENCE TAKEN BY THE COMMITTEE 

6. The Committee had the benefit of receiving a copy of the submissions made 
to the Scottish Executive on the draft Bill, and also received a private briefing 
from Scottish Executive officials. In addition the Committee issued an open 
call for written evidence, which invited respondents to concentrate their 
comments on questions posed by the Committee.  25 written responses were 
received. 

7. The Committee took oral evidence over the course of five meetings. On 29 
October the Committee took evidence from representatives of COSLA, the 
Scottish Biodiversity Forum, the Royal Society of Edinburgh and the UK 
Environmental Law Association. On 5 November the Committee took 
evidence from the Scottish Crofting Foundation, the Farm Wildlife Advisory 
Group, the Scottish Landowners Federation, the Scottish Countryside 
Alliance, and the Royal Institution of Chartered Surveyors. On 12 November 
the Committee took evidence from Scottish Environment Link members, 
Professor John McManus, Professor Charles Gimingham and Professor 
Roger Crofts, as well as the Deer Commission (Scotland), the Forestry 
Commission (Scotland) and the Advisory Committee on Sites of Special 
Scientific Interest. On 19 November the Committee took evidence from the 
Whale and Dolphin Conservation Society, the League Against Cruel Sports, 
the Scottish Gamekeepers Association, the British Association for Shooting 
and Conservation, and the Game Conservancy Trust.  On the same date the 
Committee also heard from representatives of the Scottish Society for the 
Protection of Animals, RSPB Scotland, the Association of Chief Police 
Officers in Scotland and the Law Society of Scotland. On 26 November the 
Committee heard from Scottish Natural Heritage and the Minister for 
Environment and Rural Development and Scottish Executive officials. The 
Committee would like to record its thanks to all those who provided written 
and oral evidence.  

MAIN THEMES OF THE BILL 

8. The Bill has three main purposes. Part 1 of the Bill relates to biodiversity, and 
section 1 of the Bill introduces a general duty on all public bodies and office 
holders to further the conservation of biodiversity. In doing so each public 
body and office holder must have regard to the UN Environmental 
Programme Convention on Biological Diversity and act with reference to the 

                                            
1 A Partnership Agreement for a Better Scotland 
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aims and objectives of any Scottish Biodiversity Strategy, which Ministers 
have the power to designate under section 2. 

9. Part 2 of the Bill reforms the existing system of protection for Sites of Special 
Scientific Interest (SSSI). It aims to bring about significant modifications and 
enhancements to the system, including greater protection of sites, increased 
transparency, provision for wider consultation and access to new dispute 
resolution processes.  These reforms aim to lighten the regulatory load on 
land managers and encourage more positive management of land. 

10. Part 3 of the Bill relates to wildlife crime. The reforms build upon action taken 
by the Criminal Justice (Scotland) Act 2003 which provided for custodial 
sentences, greater enforcement powers, and longer periods within which to 
bring prosecutions. The Bill makes a number of amendments to the Wildlife 
and Countryside Act 1981, which are designed to tighten up existing law and 
to implement European obligations under the Birds Directive and the Habitats 
Directive.  

SCOPE OF THE BILL 

11. The Committee heard evidence from a number of groups regarding aspects 
of policy that are not currently covered by the Bill.  

The Marine Environment  
12. Particular concerns were expressed about how the Bill relates to the marine 

environment. The Bill currently extends to the marine environment in two 
areas. Firstly, the Bill provides for greater protection for cetaceans and 
basking sharks, and secondly the Bill provides for the designation of a 
Scottish Biodiversity Strategy, which will contain a marine section in the 
implementation strategy underlying it.2  

13. These provisions were welcomed by many witnesses, as was the Minister’s 
recent commitment to consult on a Scottish Marine Strategy3.  However, 
groups such as SE LINK expressed concern that legislative action was not 
being taken to protect the marine environment4. A general consensus existed 
amongst witnesses that the amendment or extension of this Bill to provide 
this protection would be unsatisfactory and hurried5. Witnesses to the 
Committee suggested that although the current framework was fragmented 
and unsatisfactory, they would prefer to wait for a complete overhaul of this 
legislation.  

14. The Minister indicated that he agreed with the consensus amongst other 
witnesses that this Bill was not the correct vehicle to address wider marine 

                                            
2 Official Report col 396 
3 http://www.scotland.gov.uk/pages/news/2003/10/SEen668.aspx 
4 See for example the written evidence of Scottish Environment Link and Professor Charles 
Gimingham 
5 Official Report col 401-2 
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environmental issues. He also indicated that the issues raised by witnesses 
would be covered in separate consultations over the marine strategy.6 

15. The Committee welcomes the Minister’s commitment to develop a 
comprehensive marine strategy. The Committee looks forward to the 
development of the strategy and encourages the Minister to bring 
forward legislative proposals arising from this strategy in due course.  

The Need for Comprehensive Legislation  
16.  The Committee is also aware of concerns regarding the fragmented state of 

nature conservation legislation in Scotland. The UK Environmental Law 
Association (UKELA) noted that while the Bill completely restates the law in 
relation to areas such as SSSIs, other important habitat protection measures 
remain scattered throughout numerous other enactments. It was also noted 
that the detailed amendments to the Wildlife and Countryside Act 1981 left 
the law ‘in a state that makes it all but unusable’7.  

17. In evidence to the Committee the Minister conceded that the elements of the 
Bill originate from a number of different statutes going back some years in 
age. However, he believed that policy issues needed to be dealt with prior to 
any consolidation taking place. He acknowledged the need to actively 
consider whether consolidation of the law relating to nature conservation was 
necessary.8 

18. The Committee recognises the fragmented state of current nature 
conservation legislation in Scotland. The Committee believes that it is 
important that the current law is understood by all people who are 
affected by it, and recommends that the Scottish Executive should 
develop clear and accessible guidance on existing nature conservation 
law, and make this publicly available. 

Natural Heritage 
19. The Committee notes that the Bill uses a different definition of natural 

heritage from those contained in the Natural Heritage (Scotland) Act 1991 
and the National Parks (Scotland) Act 2000. The definition used in this Bill 
appears to omit references to natural beauty and amenity. The Committee 
accepts that different definitions may be required in some instances. 
However, having a multitude of legislative definitions of such a term has 
potential to create confusion.  

20. The Minister indicated that a different definition had been used in this Bill 
because it does not deal with the same matters covered by the 1991 Act. 
However, he indicated that the Executive would consider the matter again in 
the light of possible public confusion over definitions.9 

21. The Committee welcomes the Minister’s commitment to reconsider the 
definition of natural heritage used in the Bill and requests that the 

                                            
6 Official Report col 522 
7 UK Environmental Law Association, written evidence  
8 Official Report col 521-22  
9 Official Report col 523  
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Minister advises the Committee of his views on this matter prior to the 
commencement of stage 2 proceedings.  

Non-Native Species 
22. The Committee is aware that the Bill as introduced does not include 

provisions relating to the control of non-native species, which can be a 
significant threat to the natural heritage10. The Committee notes that a 
separate review of this issue has been conducted by the UK and devolved 
administrations together with nature conservation bodies, non-governmental 
organisations and trade bodies.  The Deputy Minister had previously 
indicated by letter to the Convener that the Executive intended to bring 
forward amendments to reflect the results of this review at stage 2 of the Bill. 
In oral evidence to the Committee, the Minister was less convinced that 
amendments to the Bill would be required, believing that the powers 
contained in the Bill to make amendments to the schedules by subordinate 
legislation would reduce the need for stage 2 amendments to be tabled11. 

23. UKELA also raised the issue of whether appropriate powers were in place to 
deal with the control of hybrid species12. The Minister confirmed that the 
ability to make amendments by subordinate legislation under the provisions 
of the Bill would provide such powers, and undertook to consult on any such 
amendments.13 

24. The Committee recommends that the Minister reconsiders carefully the 
need for any amendments to be brought forward on this issue and 
requests that the Minister advises the Committee of his views on this 
matter prior to the commencement of stage 2 proceedings.  

Geodiversity 
25. One of the key features of the Bill is the conservation of biodiversity. 

However, groups such as the Natural Environment Research Council 
(NERC) have noted that the concept of geodiversity is also important as it 
underpins the unique environments that the Bill aims to protect. The NERC 
therefore recommends that the Bill should make increased references to 
geodiversity if it is to protect against geodiversity crime. Such crimes include 
the illegal removal or destruction of unique rocks, fossils and minerals, or 
damage to protected rock outcrops and landforms14. Similar concerns about 
the need to protect fossils and prevent geodiversity crime were also put to 
the Committee in oral evidence by Professor McManus15.  

26. This issue was also explored in evidence with SNH, which was clear that if 
damage is done to a fossil within an SSSI site then this would fall within the 
provisions of the Bill that create offences for third party damage to sites. 
However, it was conceded that there remains an open question as to 
whether there should be a wider offence provision within Part 3 of the Bill 

                                            
10 Official Report col 392 
11 Official Report col 525 
12 UKELA, written evidence 
13 Official Report col 526 
14 NERC, written evidence 
15 Official Report col 404 
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relating to damage done to fossils outwith SSSI sites16. The Minister 
concurred with SNH’s view that fossils within an SSSI site will be protected 
by the Bill and expressed the view that if fossils outwith an SSSI site were of 
national interest (in geological terms), then SNH should be designating the 
site17. In subsequent correspondence to the Committee, the Minister also 
noted that the removal of fossils from any land – whether or not it is an SSSI 
– would be likely to constitute the offence of theft.18 

27. The Committee considers that the provisions of the Bill should be 
strengthened in relation to geodiversity. The Committee strongly urges 
the Minister to include enhanced references to geodiversity and a 
specific offence provision relating to geodiversity crime in the Bill.  

PART 1 OF THE BILL 

28. Evidence to the Committee was generally supportive of the provisions of Part 
1 of the Bill. Witnesses particularly welcomed the proposed duty on all public 
bodies and office holders to further the conservation of biodiversity, viewing 
this as an important demonstration of government commitment to the 
conservation of biodiversity19.  

The Duty to Further the Conservation of Biodiversity and the Biodiversity Strategy 
29. A number of detailed points about this proposed duty were put to the 

Committee. Firstly, no definition of biodiversity has been provided on the face 
of the Bill, although the Bill does provide that in complying with the duty, 
regard must be had to the UN Convention on Biological Diversity, and any 
Scottish Biodiversity Strategy designated by Ministers. There was general 
consensus amongst witnesses that the definition contained in the UN 
Convention is the appropriate one20, although opinions were divided as to 
whether this definition should be directly included within the Bill.  A number of 
witnesses, including SNH21, felt that having the definition in the Bill would 
make the Bill a more comprehensive document and provide greater clarity to 
those implementing the Bill22. However, it was pointed out by UKELA that 
having such definitions within legislation could be problematic, as precise 
definitions may change over the course of years23.  UKELA therefore 
favoured an approach of combining the use of the term in the Bill with cross 
references to other non-legislative documents (such as the Strategy) which 
could provide fuller definitions.  

30. In evidence, the Minister indicated that in his view biodiversity was already 
sufficiently defined in the Bill. He pointed to section 1(2) of the Bill which 

                                            
16 Official Report col 500 
17 Official Report col 527 
18 Letter from the Minister for Environment and Rural Development, November 2003  
19 SE Link, written evidence  
20 Official Report col 342 
21 Official Report col 500 
22 Official Report col 410 
23 Official Report col 343 
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requires public bodies to have regard to the UN Convention in complying with 
the biodiversity duty24. 

31. The Committee believes that there is a need for further clarity on this 
issue, and that it is desirable for the definition of biodiversity to be 
more firmly tied to the UN Convention on Biological Diversity. The 
Committee therefore recommends that the Minister gives further 
consideration to whether a definition of biodiversity should be included 
on the face of the Bill, and requests that he reports his views to the 
Committee prior to the commencement of stage 2 proceedings.  

32. Professor Roger Crofts expressed some concern that the strategy was not 
sufficiently broad based, and that it needed to take an eco-system based 
approach, rather than a species specific approach to the conservation of 
biodiversity25. It was also suggested that rather than viewing biodiversity in 
isolation, the Bill should link more fully to the wider sustainability agenda of 
the Scottish Executive, perhaps by including a section in Part 1 of the Bill 
relating to sustainable development26. 

33. The Minister indicated that while the Bill forms an important part of the 
Executive’s work on sustainable development, he believed that it was not in 
itself a sustainable development strategy and should not be expected to be, 
as it focuses on narrower issues27.  

34. The Committee accepts the explanation of the Minister that this Bill in 
itself is merely a component part of the wider sustainable development 
agenda. However, the Committee requests that the Minister, prior to the 
commencement of stage 2 proceedings, provides the Committee with a 
written explanation of how this Bill relates to, and promotes, 
sustainable development. 

35. Section 2(1) of the Bill empowers Scottish Ministers to designate a Scottish 
Biodiversity Strategy, but it does not impose a requirement upon them to do 
so. A number of submissions suggested that this section should be 
strengthened to provide that a strategy must be designated28. 

36. The Committee agrees with these witnesses that the Bill should require 
a strategy to be designated. 

37. The Scottish Executive has issued a consultation paper Towards a strategy 
for Scotland’s biodiversity: Biodiversity Matters!. However, the final strategy 
is not expected to be complete until approximately May 2004. Given that 
public bodies and office holders must have regard to this strategy in 

                                            
24 Official Report col 529 
25 Official Report col 399 
26 Official Report col 410 
27 Official Report col 529 
28 for example, written evidence from the Scottish Wildlife Trust and Woodland Trust (Scotland) 
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complying with the duty to further the conservation of biodiversity, a number 
of witnesses expressed concerns about this29.  

38. Concerns were also expressed that the strategy as drafted is a set of fairly 
broad principles, rather than being more prescriptive. Indeed, a number of 
groups called for more information on the priorities, actions to be undertaken, 
and monitoring mechanisms under the strategy to be included in the Bill30.  

39. The Minister indicated that he would not find it helpful to have detailed 
elements of the strategy contained within the Bill, as he thought this would 
make the Bill unnecessarily complicated.31 

40. Calls were also made for the Bill to be more prescriptive about the duties to 
be imposed on public bodies and officer holders. It was suggested that, 
rather than merely having regard to the strategy, these bodies should be 
required to implement the strategy32. 

41. The Committee is disappointed that the finalised strategy was not 
available for scrutiny prior to the introduction of the Bill. Given the 
inter-relationship between the strategy and Part 1 of the Bill, the 
Committee, and other witnesses, have found it difficult to ascertain 
precisely how Part 1 of the Bill will operate in practice, and to quantify 
the effect that the duty to conserve biodiversity will have on public 
bodies and office holders.  The Committee notes that other committees 
have also been in the position of scrutinising Bills which rely upon the 
implementation of strategies that have not yet been developed. The 
Committee believes that this practice is unsatisfactory and does not 
promote effective parliamentary scrutiny. The Committee draws this 
general concern to the attention of the Procedures Committee.  

42. In the absence of a completed strategy, the Committee believes that it 
is difficult to be prescriptive about the level of detail that should be 
contained within it. The Committee has also found it difficult to come to 
a definitive view on whether public bodies should be obliged to 
implement the strategy rather than just having regard to it. The 
Committee recommends that the Minister reconsiders this matter, and 
reports to it prior to the commencement of stage 2 proceedings. 

43. The Committee also believes that it would be of value to receive regular 
reports on the operation of the strategy. The Committee therefore 
recommends that Scottish Ministers should be obliged to report to the 
Parliament on an annual basis on the implementation of the biodiversity 
strategy, rather than every 3 years as the Bill currently provides.  

44. It is clear that, regardless of the level of detail contained in the strategy, it will 
be important that agencies can work together to take forward issues using a 
partnership approach. Such an approach will be important, particularly in 

                                            
29 Official Report col 331 and 343  
30 for example, Official Report col 331 and 388  
31 Official Report col 528 
32 Official Report col 337 and 399 
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relation to highlighting best practice and ensuring national co-ordination and 
a free flow of information33. COSLA highlighted a number of these issues to 
the Committee during evidence, and noted the important role of local 
authorities in implementing Part 1 of the Bill. It was noted that much of what 
will be needed can be delivered through existing structures and functions. 
However, both COSLA and individual local authorities have highlighted the 
need for local authorities to have access to expertise in these issues34. Many 
local authorities do employ biodiversity officers, although it was noted that 
these were often short-term positions reliant upon diverse streams of funding.  

45. COSLA also emphasised the importance of having guidelines to assist with 
the implementation of key national and local priorities. The Committee 
welcomes the clarification from SNH that it sees a role for itself in developing 
guidance and advice for local authorities and assisting them in gearing up for 
the biodiversity planning process35. The Minister also indicated that he would 
find a closer relationship between SNH and COSLA helpful in this regard.36 

46. The Committee notes that the Finance Committee acknowledged that the 
cost of producing a biodiversity strategy as stated in the Financial 
Memorandum may be accurate. However, in order for the policy intentions of 
the biodiversity duty to be fully realised, additional funding may need to be 
considered by the Executive to enable public authorities to actually undertake 
the biodiversity work they may identify in their strategies. The Finance 
Committee therefore recommended that this Committee sought further 
information from the Minister on the Scottish Biodiversity Strategy, and 
particularly on the relative costs to public authorities of signing up to the 
activities which may be contained within this guidance. 

47. The Minister has indicated to the Committee that he believes the current 
budget for implementation of the Bill to be adequate. Although he does 
expect the implementation of the Bill to incur expenses, he believes that 
much can be achieved by re-directing or re-focusing expenditure.37  He also 
indicated that he was not in a position to give any commitments to local 
authorities regarding any increases in grant aided funds38.  

48. The Committee shares the doubts expressed by the Finance Committee 
regarding the likelihood of current budgets accommodating the 
changes required by the Bill. The Committee is concerned that by 
accommodating these changes within existing budgets displacement 
may occur, and other current work being undertaken by public bodies, 
in particular SNH, may suffer as a consequence. 

                                            
33 Official Report col 331-2 
34 Official Report col 333, and the Highland Council, written evidence 
35 Official Report col 505 
36 Official Report col 531 
37 Official Report col 543 
38 Official Report col 545 
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PART 2 OF THE BILL 

49. The provisions of Part 2 of the Bill have been broadly welcomed by both land 
managers and environmental interests39. As well as welcoming the specific 
provisions of the Bill, it was recognised that the proposed reforms move 
towards a more positive and targeted support system for the management of 
land, which will be more transparent, and encourage more local involvement 
in site management40.  A number of groups put forward suggestions as to 
how they felt the Bill might be improved and these are detailed below. 

The Notification and Designation of SSSI sites 

50. The Bill provides that SSSIs may be notified if they contain natural heritage 
features which are of special interest. In determining whether any land is of 
special interest SNH must have regard to the contribution that the site would 
make to the establishment of a series of sites in Scotland representative of 
the diversity and natural heritage of Scotland, Great Britain and the wider 
European Union, and to any guidance issued by Scottish Ministers.  

51. This introduction of a ‘statutory purpose’ for SSSIs has been welcomed, 
although some witnesses did not feel that it goes far enough. For example, 
RSPB noted that in their view there were two purposes of SSSIs; to find out 
and label places of importance, and to look after those places. They 
therefore saw the notification process as being separate from the 
management process, and would prefer to see this statutory purpose 
expanded to cover the long term management and care of SSSI sites41. 

52. Witnesses were also concerned that a narrow reading of the provision would 
mean that SSSIs were notified purely on grounds of representativeness. As 
was pointed out by SNH, if a site is unique, it may not necessarily be 
considered representative.42 It was suggested by a number of witnesses that 
the statutory purpose could be expanded to encompass issues such as 
rarity, uniqueness, irreplaceability or vulnerability and conservation 
importance43.  

53. The Committee explored this issue in oral evidence with SNH. Ian Jardine 
indicated that SNH shared this concern, and considered that the issues of 
uniqueness and quality of sites could usefully be included in such a statutory 
purpose.44 However, the Committee also notes that the Minister was not in 
favour of any such change, believing that any rarity issues were already 
addressed by the Joint Nature Conservation Committee (JNCC) guidelines 
used in the selection process.45 

                                            
39 for example, written evidence from Scottish Landowners Federation, Scottish Crofting 
Foundation and the Scottish Wildlife Trust 
40 Scottish Crofting Foundation, written evidence 
41 Official Report col 394 
42 Official Report col 510 
43 Official Report col 394 and 407 
44 Official Report col 510 
45 Official Report col 535 
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54. The Committee recommends that the Minister reconsiders carefully 
whether the current statutory purpose set out in the Bill requires further 
amendment, and requests that the Minister advises the Committee of 
his views on this matter prior to the commencement of stage 2 
proceedings.   

55. The Committee notes that section 42 of the Bill allows Scottish 
Ministers to issue guidance or approve guidance issued by others in 
relation to Part 2 of the Bill. The Committee would be grateful if the 
Minister could clarify whether he intends to approve the JNCC 
guidelines in relation to the selection of SSSI sites under this section, 
and would be grateful to receive this clarification prior to the 
commencement of stage 2 proceedings. 

Area of Search and Local Sites 
56. SNH selects SSSI sites on the basis of biological and geological guidelines. 

SSSIs which are representative of particular habitats are selected on an 
area-of-search basis so that there is an acceptable geographic spread of 
sites. On this basis two or three sites from each area of search across the 
country are chosen, although these will often not be the only examples of 
such sites within the area. Sites which are not chosen as SSSIs may often be 
designated as local sites46. Scottish Wildlife Trust was keen to see local sites 
prioritised via the biodiversity strategy process so that common standards 
and guidance could be developed throughout Scotland47.  

57. Other witnesses such as the Woodland Trust and COSLA agreed that a 
system of SSSIs backed up by local sites was the best method of dealing 
with wider biodiversity conservation issues. The role of local authorities in 
conserving and enhancing biodiversity not just in SSSIs but throughout their 
district was emphasised by Professor Charles Gimingham who believed that 
the Bill should make specific reference to this role48. SNH also indicated that, 
whilst as a national agency it did not wish to dictate local policy, it would be in 
a position to provide guidance and support to local authorities on the 
designation of local sites. SNH also supported the use of the biodiversity 
strategy to achieve the designation of local sites, as it was felt this would 
allow for more flexibility than a legislative approach49.   

58. The Minister was less clear-cut about the value of local sites as a means of 
protecting non-SSSI sites, noting that they may not be required if SSSI sites 
are defined correctly. He believed that SSSI designations should be capable 
of protecting the whole of valuable natural heritage sites.50  

59. The Committee agrees that local authorities should be encouraged to 
work with SNH in order to develop local sites in a manner appropriate 
to the local circumstances and needs of the area.  

                                            
46 Official Report col 353 and 397 
47 Official Report col 395 
48 Official Report col 408 
49 Official Report col 511 
50 Official Report col 531 
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60. The Committee received evidence that the areas of search used were out of 
date and inaccurate51. The Advisory Committee on Sites of Special Scientific 
Interest (ACSSSI) noted that the areas were based on old administrative 
units which were arbitrary, and believed that they needed to be more 
environmentally based52. Suggestions were also made that the Bill should 
refer to definitions of spatial units to be used in selection of SSSI sites53 and 
a number of different suggestions were made about the units that might be 
referred to54. The Committee notes that the Minister did not believe that any 
amendments were required to the areas of search or selection criteria for 
sites.55 

61. The Committee notes that a number of different alternatives were put 
forward in relation to revised areas of search. The Committee is 
generally content with the provisions of the Bill in relation to site 
selection criteria, but suggests that this issue is kept under review in 
the light of the comments received.  

The Availability of Scientific Advice and Guidelines 
62. The Committee is aware that SNH has previously been the subject of 

criticism regarding the quality of scientific information used as the basis for 
designating SSSIs56.  The Committee also notes that ACSSSI has previously 
called for the Bill to make stronger references to the science and scientific 
principles underpinning the designation process. ACSSSI has also called for 
the methods used in collecting this information to be more transparent and 
recommended that such data should be validated, especially when SNH is 
relying upon data collected by other organisations when selecting SSSIs57. 
The Scottish Estates Business Group has also called for the full scientific 
case for designation to be made available to land managers during the 
designation process58. SNH confirmed in oral evidence that the case for 
designation is given out. It was further noted that information behind the 
designation may not automatically be given out, although it was not ‘held 
back’ if requested59.  

63. The Committee also notes that ACSSSI operates under the guidance 
produced by the JNCC, but that this guidance is currently out of print. 
ACSSSI has also called for this guidance to be made publicly available 
particularly given the extension of rights to object to notification.  

64. The Committee recommends that all guidance used by SNH in reaching 
a decision on the notification and designation of sites should be 
publicly available. The Committee further recommends that land 

                                            
51 Official Report col 407 
52 Official Report col 340 and 411 
53 Official Report col 409 
54 Official Report col 340 and 409 
55Official Report col 532 
56 See for example PE 256, PE 462 and PE 464 and written evidence from the Scottish Estates 
Business Group 
57 ACSSSI written evidence 
58 Scottish Estates Business Group written evidence 
59 Official Report col 516 
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managers should be informed of the availability of all relevant scientific 
data and advice during the designation process.  

Land Management Issues 

Site Management Statements  
65. The Bill imposes an obligation on SNH to provide a site management 

statement for each SSSI. These statements are designed to provide practical 
advice to land managers in relation to management of the site, and the 
intention of the Scottish Executive is that this will provide the opportunity to 
address socio-economic issues which cannot be dealt with in the scientific 
process for designation60. As currently drafted the provision makes no 
reference to the need for SNH to prepare these statements in consultation 
with land managers and the NFU Scotland has called for such a requirement 
to appear on the face of the Bill61.  

66. There have also been calls for site management statements to be made 
publicly available. The Committee is grateful to SNH for its confirmation that 
these statements will be made publicly available and the indication that they 
will be phrased in language that is as accessible as possible62. The 
Committee is also grateful to SNH for providing the Committee with examples 
of existing site management statements. 

67. The Committee recommends that SNH should be required to prepare 
site management statements in consultation with land managers, and 
welcomes the commitment by SNH to publish these statements.  

Operations requiring Consent 
68. The Bill provides that on notification of an SSSI, the notification must be 

accompanied by a document which specifies the acts or omissions 
considered by SNH to be likely to damage the aspect of natural heritage by 
which the land is considered to be of special interest. Such acts or omissions 
are known as ‘operations requiring consent’ (ORC).  These replace the lists 
of ‘potentially damaging operations’ which previously accompanied 
designations. 

69. Section 16 of the Bill prohibits land managers from carrying out, or causing or 
permitting to be carried out, any operation requiring the consent of SNH 
unless they have that consent in writing. SNH may consent to an ORC with 
or without conditions, or may refuse consent. SNH may also modify or 
withdraw consent in certain circumstances. 

70. Where SNH has refused its consent, consented subject to conditions, or 
modified or withdrawn such consent, it may offer to enter into a management 
agreement with the occupier. Further guidance on these management 
agreements is found in the Draft Financial Guidelines and Regulatory Impact 
Assessment which were published in March 2003.  

                                            
60 Policy Memorandum para 24 
61 NFU Scotland written evidence 
62 Official Report col 502-3 
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71. Where the land manager is aggrieved at the refusal to grant consent, 
conditions imposed on the consent, or the modification or withdrawal of 
consent, an appeal to the Land Court is available. Such appeals are also 
available where SNH has refused to enter into a management agreement 
(where the Financial Guidelines indicate that it should have done so) or 
where the terms and conditions of the agreement are unacceptable to the 
land manager. The Bill further provides that if, after 4 months have elapsed 
since the application for consent was lodged, SNH has not either given or 
refused consent, it will be deemed to have refused consent.  Similarly, if SNH 
has not offered to enter into a management agreement within 4 months of 
refusing consent, consenting subject to conditions or withdrawing or 
modifying consent, it will be deemed to have decided not to do so.  

72. These provisions have generally been welcomed by land management 
interests, as an improvement on the previous lists of potentially damaging 
operations63. The new rights of appeal to the Land Court have also been 
welcomed64. There have, however, been calls for this four month period 
referred to above to be shortened, in order to accommodate the business 
planning needs of land managers65. In evidence to the Committee SNH 
noted that this four month period is one month longer than currently 
permitted, and that this issue was the subject of discussion by working 
groups during the development of the Bill. SNH believes that the four month 
period is justified, in order to allow for more time to be given to conduct 
negotiations prior to deciding whether or not to conclude a management 
agreement66. 

73. Having considered the evidence received from interested groups and 
individuals the Committee is generally content with these provisions.  

Public Bodies 
74. The Bill also applies to the actions of public bodies and officer holders as well 

as land managers. The Bill provides that, before exercising any function 
which may affect an SSSI site, the public body must consult with SNH and 
have regard to any advice received from it. Section 12 also places a duty on 
public bodies to take reasonable steps to further the conservation and 
enhancement of the natural heritage aspect of the site. Section 13 provides 
that public bodies and office holders are also prohibited from carrying out any 
operations which may potentially damage the natural heritage aspect of the 
site, unless they have the consent of SNH (subject to section 14 which sets 
out provisions for authorised operations). This prohibition also applies to land 
outwith the SSSI site if the operation is likely to adversely affect the SSSI.  

75. These provisions have been generally welcomed, although there have been 
calls for a general duty to be placed on public bodies or office holders to 
develop policies and strategies to contribute to the good conservation 
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64 ibid 
65 NFU Scotland, People Too and the Arran Moors Group, written evidence 
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154



Environment and Rural Development Committee, 7th Report, 2003 (Session 2) 

 

management of the SSSI series as a whole67. In oral evidence the Minister 
indicated that he felt this would be unnecessary, as the biodiversity duty 
contained in section 1 of the Bill should achieve this aim without any further 
legislative duty being required.68 

76. The Committee would welcome further information from the Minister as 
to how he envisages that the biodiversity duty will encourage public 
bodies to develop policies which will be of benefit to the SSSI series as 
a whole. The Committee would be grateful if this information could be 
supplied prior to the commencement of stage 2 proceedings. 

Nature Conservation Orders 
77. The Bill provides the power for Scottish Ministers to make a Nature 

Conservation Order (NCO) which can wholly or partially prohibit the carrying 
out of specified operations on specified land. An NCO may be made to 
facilitate compliance with international obligations, to conserve the feature of 
interest of an SSSI or any other feature of natural heritage which Scottish 
Ministers consider to be of special interest. An NCO may also apply to land 
outwith an SSSI which is contiguous or associated with an SSSI or which 
Scottish Ministers believe to be of special interest by reason of its natural 
heritage. Any operation prohibited by an NCO is a ‘prohibited operation’. Any 
person who carries out, or causes or permits to be carried out, a prohibited 
operation is guilty of an offence and liable to a fine not exceeding £40,000.  

Land Management Orders 
78. SNH may also apply to Scottish Ministers to make a Land Management 

Order (LMO) in relation to land which is part of an SSSI, or is contiguous to 
or otherwise associated with an SSSI. SNH may apply for these orders 
where SNH has offered to enter into a management agreement and the 
offeree has refused, where a person has failed to comply with a management 
agreement, or where SNH is unaware of the land manager’s name or 
address to offer such a management agreement.  In these circumstances, if 
SNH believes that an LMO is necessary or expedient for the purpose of 
conserving, restoring, or otherwise enhancing any aspect of the natural 
heritage by which the SSSI notification has effect, it may propose to Scottish 
Ministers that they make a land management order.  

79. An LMO must describe the aspect of the natural heritage which is to be 
conserved, enhanced or restored, and must specify the operations which 
must or must not be carried out on the land. Such operations are referred to 
as ‘excluded operations’. Any failure to carry out these specified operations, 
or any carrying out, or causing or permitting to be carried out of excluded 
operations is an offence carrying a maximum fine of £40,000.  

80. The Bill also provides for a right of appeal to the Land Court against the 
decision of Scottish Ministers to make such an order, or the terms and 
conditions of the order.  
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81. Having considered the evidence received from interested groups and 
individuals the Committee is generally content with these provisions. 
However, the Committee is concerned that both the provisions in 
relation to LMOs and NCOs, and other provisions of the Bill, may be 
undermined if it is not possible to ascertain who owns or manages a 
particular piece of land. The Committee recommends that the Minister 
gives further thought to how land owners or managers can be identified 
by public bodies and requests that he reports his views to the 
Committee prior to the commencement of stage 2 proceedings. 

Compulsory Purchase 
82. Section 38 of the Bill provides that SNH may acquire either with the 

agreement of the owner, or compulsorily (with the consent of Scottish 
Ministers), any land which is an SSSI, any land to which an NCO or LMO 
applies, or land which is contiguous to or otherwise associated with such 
land. Land subject to an NCO or LMO may only be acquired where 
necessary for the conservation, restoration or other enhancement of any 
aspect of the natural heritage by which the SSSI notification or NCO has 
effect. 

83. The powers to make nature conservation and land management orders have 
been generally welcomed by environmental interests69. However, it has been 
emphasised that these orders must be used as a last resort70. Considerable 
concern has been expressed by witnesses regarding the extension of these 
powers, and the powers of compulsory purchase to land outwith SSSIs. The 
Scottish Crofting Foundation (SCF) and the Comhairle Nan Eilean Siar note 
that this has the power to create significant uncertainty in management 
decisions, and that this has the potential to go against the positive steps 
towards openness and inclusiveness that occur elsewhere in the Bill71. The 
Royal Institution for Chartered Surveyors (RICS) referred to the powers in 
relation to NCOs as a ‘radical and unnecessary extension of government 
control on land, which has not gone through the rigorous SSSI selection 
procedure’72, while the Scottish Countryside Alliance noted that they would 
prefer to see ‘far more carrot in the Bill and far less stick’73.  

84. In evidence to the Committee, the Deer Commission raised concerns about 
the interaction of the LMO powers with its own powers under section 8 of the 
Deer (Scotland) Act 1996. Such orders may cover cases where deer are 
doing damage to an SSSI, and the Deer Commission indicated that it would 
welcome guidance as to which power should take precedence if a situation 
arose where it was unclear which power should be invoked and by whom.74 

85. Having considered the evidence received from interested groups and 
individuals the Committee is generally content with these provisions. 

                                            
69 for example, RSPB Scotland and Professor Charles Gimingham,  written evidence 
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However, the Committee would welcome clarification from the Minister 
on how the provisions of the Bill will interact with the Deer (Scotland) 
Act 1996. The Committee believes that there is a need for more clarity 
on which agency has the lead responsibility in circumstances where 
both pieces of legislation could be invoked and requests that the 
Minister reports his views to the Committee prior to the commencement 
of stage 2 proceedings. 

Compensation and Interaction with Existing Funding Schemes 
86. The Bill makes it clear that wherever possible voluntary measures will be 

used to secure the positive management of sites. However, on some 
occasions SNH may require to refuse consent for an operation, and this 
refusal may result in the inability of the land manager to continue with the 
established management practices of this land. In such circumstances the 
land manager will receive compensation for actual losses experienced as a 
direct result of this change of management practice.  

87. Compensation will not be payable where the development is purely 
speculative. This will close a loophole whereby land managers could 
previously propose projects that they may have had no intention of 
proceeding with, in order to receive compensation. Land management 
interests were generally content with this provision75, although RICS was 
concerned that the powers in the Bill would restrict the freedom of use of 
landowners, and could amount to a removal of asset value of this land76. The 
Scottish Landowners Federation (SLF) also noted that land management 
practices do change over the years and commented that ‘it would be 
unfortunate if we were to ossify practices that are changing for good 
reasons....’77. The Scottish Crofting Foundation also raised concerns 
regarding the potential inability of crofters to diversify land use in order to 
maintain farm viability78.   

88. The Committee also explored the contribution that SSSI sites could make to 
the wider rural economy. SNH referred the Committee to research currently 
being undertaken by the Macaulay Institute which noted the role that SSSI 
sites could play in enhancing farm incomes via the Natural Care strategy79.  
The Minister also noted that although a list of ORCs could look daunting, in 
reality many of the operations could be carried out once consent had been 
given. The Minister further noted that the Bill would allow for SNH to engage 
more closely with land managers and to take a much more consultative 
approach.80 

89. The positive management of SSSI sites in Scotland under the Natural Care 
scheme must be viewed in context against the wider policy agenda and 
funding opportunities available for agricultural and nature conservation 
activities under existing agri-environment and forestry grant schemes. 
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Witnesses have made the point to the Committee that the current funding 
structure does not deal effectively with overlap between these schemes81. 

90. In evidence to the Finance Committee, SNH noted that its current Natural 
Care strategy will have a budget of £7.5 million by 2008-09, but that it hoped 
for additional contributions from the Rural Stewardship and Scottish Forestry 
Grants Schemes (both of which are schemes with competitive entry). While 
recognising that these schemes will go some way towards compensating for 
positive management, the Finance Committee also noted that it was 
essential that funding should be quickly available and clearly identifiable by 
landowners and those who wish to undertake such practices.  

91. In evidence to the Environment and Rural Development Committee, SNH 
indicated that it was confident that its current budget was sufficient to fund 
the natural care strategy, particularly given that compensation will no longer 
be payable for speculative developments. SNH did, however, indicate that it 
would wish to enter into discussions with the Scottish Executive regarding the 
budget for later years of the scheme and noted that it may find it more difficult 
to achieve the changes that the Bill aims at without enhanced funding being 
available under agri-environment schemes82.  SNH also indicated that while 
it welcomed greater funding for SSSI sites, it was keen to see a balance in 
funding which ensured that areas outwith SSSI sites did not lose out on 
funding for agri-environment schemes.83 

92. SNH also noted that significant work would require to be done with individual 
land managers to reduce lists of operations requiring consent and to work 
through the site monitoring programme over the next 6 years, and that this 
would involve considerable staff time (and hence money) if it was to be done 
comprehensively, and without simply telling people what they should do84.  

93. The Committee is aware that there is considerable debate on such funding 
provision as a result of the mid-term review of the rural development plan and 
the review of the Common Agricultural Policy. It is possible that the outcome 
of these reviews may allow for further opportunities to fund nature 
conservation activities carried out by individual farmers, and the Committee 
notes that SNH is providing input to the current Executive consultation 
process85. The Committee also notes that the Executive intends to pilot the 
introduction of land management contracts in the near future and this may 
provide one method of integrating the various funding opportunities that will 
be available.  

94. The Committee welcomes the proposed changes to compensation 
arrangements, and the greater emphasis on positive management as a 
result of the Bill.   
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95. As noted earlier in this report, the Committee shares the doubts 
expressed by the Finance Committee regarding the adequacy of current 
budgets to accommodate the changes required by the Bill. The 
Committee also notes the view of SNH that it would welcome 
discussion with the Executive regarding future budgetary arrangements 
and urges the Executive to enter into these discussions.  

96. The Committee notes that further information on the projected budgets 
associated with the implementation of this Bill should be provided to it 
in due course as part of the scrutiny of the 2005-06 Scottish Executive 
budget.  The Committee therefore intends to pursue this matter as part 
of the budget scrutiny process.  

Signage 
97. It was also brought to the Committee’s attention that in many cases there is 

nothing on the ground to indicate to people that land is the subject of an 
SSSI notification. The Bill provides that it is an offence to knowingly damage 
an SSSI site. It was suggested that signage might be of benefit to both SNH 
and land managers in preventing third party damage to sites. However, it was 
also suggested that such signage might be inappropriate in relation to 
particularly sensitive sites or very large areas of land, or where there are no 
third party or access right issues86.  

98. The Committee believes that this issue is best dealt with on a case by 
case basis. 

Dispute Resolution Procedures 

The Role of the Advisory Committee on Sites of Special Scientific Interest 
(ACSSSI) 
99. Section 21 of the Bill formalises the role of ACSSSI. The notification process 

allows any person to make a representation to SNH in relation to the aspect 
of natural heritage by which the SSSI designation has effect. If SNH does not 
consider the matter to be frivolous it is referred to ACSSSI. SNH must take 
such action as it sees fit in consequence of any advice given by ACSSSI.  
There have been calls for SNH to be required to abide by the findings of 
ACSSSI.87 

100. ACSSSI is set up to evaluate the science underlying the designation and has 
a range of scientific expertise relevant to SSSI cases, as well as being able 
to make use of independent advisers. ACSSSI made it clear in evidence that 
its expertise related primarily to the scientific matters relevant to SSSIs and 
that it was not seeking a wider role which would change its function 
significantly (for example, by incorporating scrutiny of socio-economic 
matters into its remit)88. However, the Chair of ACSSSI did believe that there 
were areas in the Bill to which ACSSSI’s remit might usefully be extended. 
These areas include consideration of the list of operations requiring consent, 
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and the development of the site management statement. In ACSSSI’s view, 
these two matters both raise questions of science on which it would be useful 
for SNH to have access to its views, and on which more integrated 
discussion of scientific points with land managers would prove useful89. 
ACSSSI has also indicated that it would be useful if the time period within 
which it must provide advice was specified on the face of the Bill, and 
suggested that a time of three months would be appropriate. 

101. ACSSSI was also asked whether it would prefer SNH to be required to 
accept its advice. In response the Chair indicated that it wanted SNH to take 
its advice seriously, which it did in the vast bulk of cases, but that the ultimate 
decision rightly rested with the SNH Board which could take into account 
wider considerations and representations90.  

102. SNH indicated that it was rare for the SNH Board to disagree with ACSSSI 
recommendations, especially on a wholesale basis. It was noted that any 
decision not to follow ACSSSI advice was always taken in public, and that 
minutes of such meetings were available publicly. The Committee also notes 
that SNH indicated that it would only disagree with ACSSSI if there was a 
scientific basis for doing so, rather than taking such a decision on wider 
grounds. The Committee notes that this is not entirely consistent with the 
evidence of ACSSSI on this point91. 

103. The Committee believes that if SNH chooses not to follow the advice of 
ACSSSI, it must be clear about its reasons for so doing. The Committee 
recommends that in such situations SNH should be obliged to give 
clear reasons for the decision, and that these reasons, and the 
evidence underpinning them, should be publicly available.  

The Role of the Scottish Land Court 
104. The introduction of the rights of appeal to the Scottish Land Court (described 

above) has been warmly welcomed as one way of contributing to an 
improved relationship between land managers and SNH92.  The SLF was of 
the view that the Land Court is the right form of recourse, providing both 
expertise and experience, which will be of immense value in dealing with 
such cases. However, the SLF also noted that such appeals do cost money 
and that it will be important to ensure that the costs of such appeals do not 
make the appeal process inaccessible93. Further concerns were expressed 
regarding the ability of the Land Court to cope with its expanded workload94. 
UKELA also questioned whether the composition of the Court was 
appropriate to deal with environmental matters, and whether it would have 
access to sufficient specialist advice95.  

                                            
89 Official Report col 418 
90 Official Report col 417 
91 Official Report col 512 
92 NFU Scotland, written evidence 
93 SLF, written evidence 
94 Official Report col 356 and 372 
95 Official Report col 344-5 

160



Environment and Rural Development Committee, 7th Report, 2003 (Session 2) 

 

105. The Scottish Land Court has indicated in written evidence that it is aware of 
potential workload issues resulting from its increased jurisdiction under this 
Bill and other recent legislation. The Court has indicated that it proposes to 
make no formal change to its structure at this time and it believes that it is as 
well placed as any other potential tribunal to cope with this work, and to 
expand or change in the light of experience96.  

106. The Court also indicates that it has one full-time and two part-time members, 
and that these members have direct practical experience of environmental 
issues and welcome involvement in the area. The Court also has power to 
appoint assessors. The Court sees its role as wholly judicial and would prefer 
to see expert environmental evidence presented during cases, with members 
of the Court resolving any disputes on the basis of the evidence presented. 
The Court will then be able to issue a decision explaining which parts of any 
disputed evidence are accepted and what conclusions the Court has based 
on this evidence. The Court is of the view that ‘it is a misunderstanding of the 
process to wish to have members with a perceived bias towards 
“environment” to balance the “agricultural members”. Our aim is to be 
perceived as impartial and judicial at all times.’97 

107. Having considered the evidence received from interested groups and 
individuals the Committee is generally content with the role of the 
Scottish Land Court under these provisions.  

108. A number of witnesses, including ACSSSI, have referred to a lack of clarity in 
the Bill as to when the differing jurisdictions of ACSSSI and the Land Court 
will operate, and the potential for duplication of these processes98. ACSSSI 
noted that ‘there needs to be some joined-up thinking with regard to the 
precise procedures and establishing who does what when. That has to be 
transparent for the general public and landowners.’99 

109. The SLF also expressed concerns that Natura 2000, Special Area of 
Conservation and Special Protected Area designations are not all 
underpinned by SSSI status. This means that these designations are not 
subject to the same formal rights of appeal to the Land Court as exist in 
relation to SSSIs under this Bill. The SLF is concerned that this may result in 
differential appeal systems depending on the designation that a site is 
given100. 

110. In oral evidence, SNH indicated general support for the underpinning of 
Natura 2000, SAC and SPA designations by SSSI designations. However, in 
cases where the emphasis is on positive management rather than a 
prescriptive solution, the point was made that sometimes greater community 
buy-in can be achieved without such designations. SNH pointed to the 
example of the Lewis Peatlands where it had dealt with over 2000 consultees 
and had received no objections. SNH therefore preferred to have the option 
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of not always using SSSI designations, particularly where a management led 
approach might deliver better results101. 

111. The Committee notes the various submissions that it has received 
regarding the potential for confusion in dispute resolution 
arrangements. The Committee would welcome clarification from the 
Minister on this matter prior to the commencement of stage 2 
proceedings. 

PART 3 OF THE BILL 

112. Again, most witnesses expressed a general welcome for the provisions 
contained in Part 3 of the Bill, seeing them as improving the welfare of wild 
animals and enhancing compliance with European obligations102. A number 
of suggestions were put forward as to how these provisions might be clarified 
or enhanced. 

Recklessness 
113. The Bill employs the principle of recklessness, and in doing so it extends the 

offences of intentionally killing, taking, destroying or disturbing protected 
wildlife. A number of views were expressed in evidence both for and against 
this proposed change. 

114. Some environmental organisations were concerned that the recklessness 
provisions could be used as a reason for land managers to exclude access 
that would otherwise be allowable under the Land Reform (Scotland) Act 
2003103. The Committee notes that this is an issue which will require the 
Scottish Executive and SNH to work together with local access forums to 
ensure that access that is compatible with the code is not unnecessarily 
restricted. Consideration will need to be given to how to make both the public 
and land managers aware of the presence of protected animals and plants. 
The Committee questioned the Minister on this matter and welcomes his 
assurance that responsible access, consistent with the access code, should 
not be denied.104 

115. Some game management interests expressed concerns regarding the 
extension of offences to recklessness. For example, fears were raised that a 
gamekeeper who inadvertently destroyed rare plants could be guilty of an 
offence even if they were unaware of the plant’s existence105, or that a 
keeper catching a non-target species in a snare could be guilty of 
recklessness.106 

116. The Committee also heard evidence from Alan Stewart of the Association of 
Chief Police Officers in Scotland (ACPOS). ACPOS warmly welcome the 
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proposed changes to the legislation, describing them as a major step 
forward107. In evidence Alan Stewart noted that there are ample precedents 
in law on the concept of recklessness. In his view there was a clear 
distinction between intentional or reckless acts and careless or accidental 
acts, and it would be unreasonable to ask a Court to convict on the basis of a 
careless or accidental act.108 

117. Having considered the evidence received from interested groups and 
individuals the Committee is generally content with these provisions.  

Snaring 

118. The Committee heard a wide range of views on the issue of snaring. The 
Committee notes that these proposals address many of the weaknesses that 
exist in current legislation. However, animal welfare groups have made it 
clear that they would prefer to see a complete ban on the use of snares. The 
League Against Cruel Sports (LACS) gave evidence on this matter, 
expressing the view that snaring was both indiscriminate and inhumane109. 
LACS presented evidence that snaring results in the capture not only of 
target species, but also of domestic pets and other non-target species.110 
LACS also believes that snares cannot be used in a humane manner and 
cause unnecessary suffering when alternative methods such as gassing are 
available111, and called into question the legality of snaring under the Bern 
Convention. LACS presented evidence that snaring can kill animals, both 
directly, and by causing injuries which lead to death, which in its view 
breaches the Convention112. The Minister has assured the Committee that he 
is satisfied that legal snaring used correctly falls within the provisions of the 
Bern Convention, and that the Bill therefore complies with the Convention.113 

119. Game management interests argued that, when setting snares, every effort is 
made to catch only the target species and to comply with codes of 
practice.114 Evidence was also presented that, if snaring was banned, there 
will be areas of land (such as forests or marginal ground) which are not 
suited to alternative methods of pest control such as gassing115. It was noted 
that if legitimate and effective means of pest control are removed, it could be 
counter-productive in that people may take the law into their own hands, 
raising the risk of non-compliance116. 

120. The Committee acknowledges that a number of groups have very 
strongly held views on this matter. Whilst a number of alternative 
methods of pest control are available, the Committee notes the 
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reservations of land management practitioners regarding the 
effectiveness of these methods. The Committee therefore believes that 
free-running snares should continue to be available as a method of pest 
control, provided that the provisions allowing use of snares are 
sufficiently tightly drafted and adequately enforced.  

Animal Welfare 
121. The Game Conservancy Trust noted that courses on snaring are run on 

demand and that game-keeping groups in Scotland have taken to the 
courses extremely well117.  The courses cover the law as it stands and best 
practice, as well as practical experience in setting snares, and although the 
course has no legal standing, certificates of completion are provided by the 
GCT118. The Minister indicated in evidence to the Committee that, although 
professional gamekeepers would clearly wish to avail themselves of such 
courses, he was reluctant to introduce a blanket requirement for training.119 

122. The Committee notes the evidence of land management interests that 
training and expertise in setting snares can reduce the level of 
unintended  by-catch of non-target species. The Committee believes 
that the provision of such training is highly desirable in fostering a 
responsible attitude to snaring amongst land managers. Whilst 
acknowledging that there are difficulties in making such training 
compulsory, the Committee encourages the Scottish Executive to work 
with training providers and land managers to ensure that such courses 
are made available, and that practitioners are encouraged to attend 
them. 

123. The SSPCA presented evidence that if snares were fitted with crimped stops, 
they would not result in strangulation or disembowelment of animals and 
would be less likely to catch non-target species.  

124. The Committee also heard evidence regarding the development of more 
humane systems of trapping and snaring, such as padded leg-cuff traps. 
These traps were originally subject to testing by MAFF as part of badger 
culling trials. The results of these trials have not been published as the 
research was not completed. The Committee understands that further trials 
on the use of leg-cuff traps in relation to foxes are being undertaken jointly by 
the Game Conservancy Trust and DEFRA120.  

125. The Committee notes the evidence that it has received regarding the 
development of more humane traps and snares. Without hearing further 
evidence on the matter, the Committee is unable to reach a view on the 
use of devices such as crimped stops. The Committee therefore 
recommends that the Executive continues to liaise with DEFRA and 
other relevant organisations and considers the results of trials such as 
those on padded leg-cuff traps once they are available. 
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126. The Committee also received evidence on some practical issues associated 
with the current drafting of the provisions on snaring.  

Technical Offences 
127. The Bill provides that any person in possession of, or selling or offering for 

sale, a snare which is capable of operating as a self-locking snare is guilty of 
an offence. The Committee heard evidence that a free-running (legal) snare 
can easily become self-locking, for example, due to rust or age, or because 
the wire becomes kinked after the animal enters the trap and begins to 
struggle121. Concerns have been expressed by game management interests 
that, if they find illegal snares on their land and attempt to remove them, they 
could be guilty of an offence by being in possession of them122. Evidence 
from ACPOS suggested that in such circumstances keepers could either 
contact the police, or cut the snare to ensure that it is not usable123. ACPOS 
also expressed concerns regarding the current wording of the Bill and 
suggested that changes to these provisions, and the addition of definitions of 
the terms ‘free-running’ and ‘self-locking’ should be included.  

128. Following his appearance before the Committee, the Minister wrote to the 
Convener to clarify a number of points arising from his evidence. The 
Minister notes that the Bill provides that the setting of free-running snares will 
remain legal, provided that the person setting the snare must have obtained 
the permission of the relevant land manager before setting the snare, or 
having it in his or her possession on the land in question.  Where snares are 
set without authorisation the land manager may enlist the help of the police 
to remove and destroy any unauthorised snare. If a land manager should find 
that one of their own free-running snares has become self-locking, they 
should destroy or discard the snare, or ensure that it is incapable of 
operating until a satisfactory repair has been effected124.  

129. The Committee welcomes this clarification from the Minister. In the light 
of the evidence of ACPOS regarding the enforcement of these 
provisions, the Committee recommends that the Minister should 
reconsider whether the terms free-running and self-locking require 
further definition on the face of the Bill. The Committee requests that 
the Minister advises the Committee of his views on this matter prior to 
the commencement of stage 2 proceedings.   

130. Both ACPOS and game-management interests also raised concerns 
regarding the requirement in the Bill that snares be checked every 24 hours. 
To check at intervals of not more than 24 hours means that the operator must 
start earlier each day, and does not allow for what could be entirely 
reasonable operational delays125.  Both ACPOS and the British Association 
for Shooting and Conservation (BASC) have suggested alternative solutions 
to the current wording in the Bill to resolve this difficulty. 
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131. The Minister indicated that he would be reluctant to extend the maximum 
period within which snares should be checked, as he noted that best practice 
was to check snares twice daily.126 

132. The Committee recommends that the Minister should reconsider this 
matter and requests that the Minister advises the Committee of his 
views on this matter prior to the commencement of stage 2 
proceedings.   

133. It has also been suggested to the Committee that it could be of benefit to 
require identification tags or devices to be attached to snares. Witnesses 
were generally in favour of such a provision. However, it was questioned 
whether it was necessary in light of the Bill’s requirement that snares may not 
be set without authorisation from the land owner, occupier or manager127. 
This new provision has been welcomed by witnesses128. Such a requirement 
should have enforcement benefits as any snare set without authorisation will 
be illegal.  

134. The Committee acknowledges that the creation of a system of 
identification for snares raises a number of practical issues regarding 
the implementation of any such scheme. However, the Committee 
believes that such a system could prove very useful, and would 
encourage the Minister to give further thought to how such a system 
might be developed and enforced. The Committee further requests that 
the Minister reports his views to the Committee prior to the 
commencement of stage 2 proceedings. 

135. BASC also raised concerns about changes to other snaring provisions which 
propose substituting the phrase ‘likely to cause injury’ for the previous 
wording of ‘calculated to cause injury’.  BASC disagreed with the Executive’s 
belief that this is a more objective test and noted that this may lead to snares 
no longer being used in some situations129. SSPCA on the other hand, 
welcomed this change as they believe that it is very difficult to prove that 
something was calculated to cause injury, and hope that the new wording will 
promote more careful use of traps and snares130.  

136. ACPOS was supportive of this change. However, it also drew attention to the 
proposed new offence at section 11(1) which refers to setting a snare ‘.....as 
to be calculated to cause unnecessary suffering to any animal coming into 
contact with it’. ACPOS requested clarification on whether checking legally 
set snares within the maximum period allowed would merely result in 
necessary suffering for the animal, whereas failing to check within the 
defined period would result in unnecessary suffering131. BASC also 
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questioned whether the use of the phrase ‘unnecessary suffering’ is too 
subjective when it is compared with the previous wording of ‘bodily injury’.132 

137. The Committee would be grateful for further clarification from the 
Minister on the meaning of the phrase ‘unnecessary suffering’ prior to 
the commencement of stage 2 proceedings. 

Other Wildlife Crime Issues 

‘Catching Up’ of Gamebirds 
138. The Bill removes section 5(5) of the Wildlife and Countryside Act 1981 which 

allows the trapping of gamebirds for breeding purposes. BASC raised 
concerns about the deletion of this section, pointing out that this would not 
allow for birds such as pheasants to be trapped and then released for 
shooting, unless the keeper was sure that the area had previously been 
occupied by pheasants. BASC argued for the retention of section 5(5), noting 
that the practice of ‘catching up’ had never been implicated in any wildlife 
crimes133. This was supported by the Game Conservancy Trust134. 

139. The Committee would be grateful for further clarification from the 
Minister, prior to the commencement of stage 2 proceedings, on 
whether the practice of ‘catching up’ is still permitted under the current 
provisions of the Bill.  

Lekking and nest protection 
140. The Bill provides that intentionally or recklessly disturbing a capercaillie 

during lekking is an offence. RSPB Scotland and other environmental groups 
have also called for the extension of this protection to any other scarce 
species that leks. This could be achieved by applying the offence provision in 
relation to any bird listed in Schedule 1 of the Wildlife and Countryside Act 
1981. These schedules may in themselves be changed by subordinate 
legislation, allowing the legislation to be updated without primary legislation 
being needed135.  

141. The Committee agrees with this proposal and recommends that the 
Minister should reconsider this matter. The Committee further requests 
that the Minister advises the Committee of his views on this matter 
prior to the commencement of stage 2 proceedings. 

142. RSPB Scotland also called for the extension of protection of nesting sites. At 
present nests are only protected when in use or being built. However, some 
species return to the same nests every year, and destruction of nests can 
severely disrupt these birds. RSPB Scotland points out that the proposal 
forms one of the recommendations of the UK Raptor Working Group and it 
believes it is necessary to comply with the EU Birds Directive.136 In evidence 
to the Committee, Executive officials indicated that in their view, the Directive 
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is being correctly implemented, and cautioned against nest or roost sites 
being protected all year round. In their view, insufficient evidence had been 
provided to support the proposal to extend protection.137 

143. The Committee recommends that the Minister should reconsider this 
matter. The Committee further requests that the Minister advises the 
Committee of his views on this matter prior to the commencement of 
stage 2 proceedings. 

Pesticides 
144. The killing of birds of prey and other wildlife by illegal poisoning is one of the 

most high profile examples of wildlife crime. Evidence from RSPB Scotland 
indicated that ‘It is always pesticides that are used – it is extremely rare for a 
pure chemical to be used rather than a pesticide. By changing the law on the 
possession of pesticides, the Parliament, with one fell swoop, would give the 
police the best piece of equipment in their armoury that they could want.’138  

145. The Bill provides that any person in possession of a pesticide which contains 
one or more prescribed active ingredient commits an offence. It is a defence 
to this provision if the person was in possession of the pesticide for the 
purpose of doing anything under the Food and Environment Protection Act 
1981 or the Biocidal Products Regulations 2001.  

146. A number of views were expressed on these provisions. The Game 
Conservancy Trust indicated that it was happy with the provisions139, while 
BASC felt that some practical issues surrounding the provision needed to be 
fully explored, for example, precisely which pesticides would be covered by 
the ban, and how to dispose of pesticides which had previously been held 
legally140. The SSPCA and ACPOS both welcomed the proposal in their 
written evidence to the Committee. 

147. The Minister indicated that, as a matter of practicality, methods of safe and 
orderly disposal of pesticides which had previously been legally held would 
be required. He also confirmed that the general powers of entry available 
under Part 3 of the Bill would apply to the enforcement of this offence.141 

148. The Committee strongly supports these provisions, but believes that 
there is a need to provide land managers and the public with early 
notification of which pesticides will be covered by such an order.  The 
Committee therefore recommends that the Minister should consider the 
introduction of an ‘amnesty’ on pesticides to be covered by any such 
order, which would allow for the safe and responsible disposal of 
pesticides which had previously been legally held. The Committee 
would also be grateful for an assurance from the Minister that the 
powers of entry and search provided by the Bill are sufficient to allow 
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police officers to search premises for any pesticides containing 
prescribed active ingredients. 

Licensing issues 
149. The Wildlife and Countryside Act 1981 also provides for general licences to 

be issued which allow the killing or destruction of certain birds, or the 
destruction of their nests and eggs for certain purposes. These purposes 
include protecting public health, air safety, or the prevention of serious 
damage to livestock, crops, fruit and vegetables, fisheries or timber.  

150. In addition, specific licences may be issued to kill otherwise protected 
species to prevent serious damage to livestock or property, but only if no 
satisfactory alternative solution can be found. 

151. UKELA pointed out that currently these licences operate on an annual basis 
and are not published in any form142. This lack of transparency is 
exacerbated by the fact that more than 20 such general licences exist. 
UKELA call for a major public education exercise to be undertaken with 
regard to these licences, which can only be achieved if the system is 
simplified and presented in a less secretive manner143. 

152. In oral evidence SNH indicated that around 700 applications are made to it 
every year, of which approximately 5 are refused. Such applications are 
usually responded to within 20 days. SNH also provides information to the 
Executive on around 100 further applications, of which fewer than 10 were 
refused on the basis that alternative approaches had not been exhausted. 
SNH indicated that it was happy to make its advice (including any reason for 
turning down a licence) publicly available144.  

153. The Minister noted that licensing information is currently available, but 
conceded that it could be made more accessible. He indicated that the 
Executive is taking steps to publish licensing information on its web-site. 
Members also pursued the question of whether any appeal was possible in 
the event of a licence being turned down. It was noted that no formal appeal 
process existed, but that any decision could be challenged in court by judicial 
review.145 

154. The Committee welcomes these moves towards greater transparency in 
the licensing system. The Committee is concerned that there may at 
times have been delays in processing licence applications by the 
Scottish Executive, and would welcome clarification from the Scottish 
Executive on how long it takes to respond to such applications. The 
Committee would be grateful if such clarification could be provided 
prior to the commencement of stage 2 proceedings. 
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Cetaceans and sharks 
155. The Bill proposes that any person who intentionally or recklessly disturbs or 

harasses any whale, dolphin, porpoise or basking shark will be guilty of an 
offence. The Bill also tightens up provisions which allow for a defence to this 
charge if the disturbance was the incidental result of a lawful operation. 
These developments were welcomed in evidence by the Whale and Dolphin 
Conservation Society (WDCS)146. 

156. WDCS also suggested other ways in which marine wildlife could be better 
protected. WDCS pointed out that a plethora of differing voluntary codes 
exists for the regulation of ecotourism such as whale and dolphin watching. A 
number of the provisions of these codes may overlap and provide conflicting 
guidance, and WDCS also pointed to examples of anonymous monitoring 
which show the codes are not being adhered to by operators. WDCS 
therefore called for a national code of conduct with legislative backing, 
preferably with the option of adding in clauses to deal with local issues on 
particular species and areas.147 WDCS recommended that such a code 
should apply up to 12 nautical miles from the coast. 

157. WDCS point out that the whale-watching business generates more than £1 
million in direct spending each year, with each dolphin in the Moray Firth 
estimated to be worth up to £60,000 to the local economy. WDCS also point 
out that fines for activities such as illegal salmon netting (which can entrap 
dolphins) are only a few hundred pounds, whereas they would prefer to see 
penalties which reflect not only the potential financial gain of the accused, but 
also the conservation impact of the offence.  

158. The Committee recommends that the Minister should consider the 
introduction of a legislatively backed code of conduct. The Committee 
further requests that the Minister advises the Committee of his views 
on this matter prior to the commencement of stage 2 proceedings. 

Training and Resources for Wildlife Crime Officers 
159. WDCS also noted difficulties in reporting such offences to the police, due to 

lack of police resources to deal with wildlife crimes. It suggests that more 
training is needed for wildlife crime officers, along with more resources.148 

160. The Finance Committee raised similar concerns in its report to this 
Committee. That Committee expressed concern over the assumption that 
much of this work will be absorbed within existing police budgets. It was also 
noted that many wildlife crime officers may undertake this work without 
remuneration and are often expected to accommodate it within existing 
duties. In evidence to this Committee ACPOS representatives suggested that 
the deterrent effect of the Bill, due to the higher risks of being caught and 
successfully prosecuted, could actually reduce wildlife crime. In the view of 
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Alan Stewart, ‘Police strength is pretty strained as it is, but I am sure that we 
will cope adequately.’149 

161. The Minister has indicated to the Committee that he believes the current 
budgets affected by the Bill to be adequate. Although he does expect the 
implementation of the Bill to incur expenses, he believes that much can be 
achieved by re-directing or re-focusing expenditure. 150 

162. The Committee shares the concerns of the Finance Committee that 
wildlife crime officers are often expected to undertake these duties over 
and above their existing responsibilities.  The Committee recommends 
that the Scottish Executive should engage in dialogue with ACPOS to 
ensure that sufficient resources are available to effectively enforce the 
provisions of the Bill.  

Single witness prosecutions 
163. When charged with offences under section 19A of the Wildlife and 

Countryside Act 1981, an accused can be convicted on the evidence of one 
witness provided that there is corroborating evidence. It was suggested to 
the Committee by RSPB Scotland that this could usefully be extended to 
other offences under the Act, particularly as many such offences occur in 
remote rural areas where it is unlikely that there will be multiple witnesses. 
RSPB Scotland argued that sufficient checks and balances exist in the 
system, with police officers, procurators fiscal and sheriffs, that such an 
extension would not pose a threat to anyone who was not a serious wildlife 
criminal.151 

164. Having considered the evidence, the Committee is content with the 
provisions of the Bill as they stand. However, the Committee believes 
that the extension of single witness prosecutions is a matter of some 
concern. The degree to which the use of single witness prosecutions is 
extended may well be a matter for the Justice Committees of the 
Parliament to look into at a later date. 

Subordinate Legislation Powers 
165. The Committee notes the report of the Subordinate Legislation Committee. In 

particular, the Committee draws the attention of the Minister to the 
recommendation of that Committee in respect of the power conferred by 
Paragraph 17 of Schedule 6 of the Bill. The power allows for the amendment 
of the schedules to the Wildlife and Countryside Act 1981 by subordinate 
legislation, and is currently subject to negative procedure. The Subordinate 
Legislation Committee recommends that this power should instead be the 
subject of affirmative procedure, given that it is amending primary legislation. 
This Committee concurs with that recommendation.  

                                            
149 Official Report col 470 
150 Official Report col 543 
151 Official Report col 460 

171



Environment and Rural Development Committee, 7th Report, 2003 (Session 2) 

 

ACCOMPANYING DOCUMENTS 

166. Under Rule 9.6.3 the lead Committee is required to consider and report to the 
Parliament on the Financial and Policy Memorandum accompanying Bills. 

Financial Memorandum 
167. The Committee notes the report of the Finance Committee in relation to the 

Financial Memorandum accompanying the Bill. The Committee shares the 
doubts expressed by the Finance Committee regarding the likelihood of 
current budgets accommodating the changes required by the Bill.  

o In relation to Part 1 of the Bill, the Committee is concerned that 
accommodating these changes within existing budgets may result in 
displacement, with current work being undertaken by public bodies suffering 
as a consequence.  

o In relation to Part 2 of the Bill, the Committee notes the view of SNH that it 
would welcome discussion with the Executive regarding future budgetary 
arrangements and urges the Executive to enter into these discussions. The 
Committee also notes the general view that these issues need to be 
addressed in the context of potential changes to the funding of agri-
environment and countryside management schemes, following the recent 
reform of the Common Agricultural Policy.  

o In relation to Part 3 of the Bill, the Committee shares the concerns of the 
Finance Committee that wildlife crime officers are often expected to 
undertake these duties over and above their existing responsibilities.  The 
Committee recommends that the Scottish Executive should engage in 
dialogue with ACPOS to ensure that sufficient resources are available to 
effectively enforce the provisions of the Bill.  

Policy Memorandum and Explanatory Notes 
168. In general, the Committee is content with the quality of the accompanying 

documents. In relation to equalities issues, the Committee is content with the 
detailed response of the Minister on these points, and the Committee would 
particularly commend the Scottish Executive for the detailed consultation 
process that it has undertaken in the preparation of this Bill. However, the 
Committee does take the opportunity to point out that in his follow up letter to 
the Committee, the Minister failed to use gender neutral language is relation 
to land owners, occupiers, and those engaged in snaring activities.  

169. In relation to the impact of the Bill on local government, the Committee notes 
that the Policy Memorandum implies that the Bill will merely require the 
implementation of existing good practice, and that it states that local 
government is already largely compliant with the duties that the Bill imposes. 
The Committee notes that the evidence of COSLA and other local authorities 
gives rise to some concerns that the Bill may require rather more work from 
local authorities than these statements imply.  

170. The Committee is disappointed that although the Policy Memorandum states 
that the delivery of Executive policy on sustainability is significantly enhanced 
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by the Bill, it does not provide any level of detail to support this statement.  
The Committee notes that the Memorandum refers only to the work of public 
bodies (and not that of land managers) in supporting sustainable 
development, and that the statements contained in this part of the 
Memorandum seem to relate primarily to Part 1 of the Bill, thus not explaining 
how the provisions relating to SSSIs and wildlife crime contribute to 
sustainable development. The Committee would have welcomed a fuller 
description of how the provisions of the Bill will contribute to sustainable 
development, and how the Bill ties in to the wider sustainable development 
agenda of the Scottish Executive.  

CONCLUSIONS 

171. The Committee welcomes the provisions set out this Bill and believes that the 
Bill will provide a significant step forward in protecting Scotland’s natural 
heritage. The Committee recognises that the Bill strives to achieve the 
correct balance between the needs of land managers and the protection of 
the natural heritage.  In general the Committee believes that the balance 
struck by the Bill is correct. In particular, the Committee welcomes the 
provisions of the Bill that provide for a more transparent and consultative 
approach to the management of sites of special scientific interest, and the 
provision of new dispute resolution mechanisms in this area.  The Committee 
also notes the strong support that the Bill has attracted from stakeholder 
groups representing a wide range of interests.  

172. The Committee recommends that the Parliament agrees to the general 
principles of the Nature Conservation (Scotland) Bill, subject to the 
proviso that the Scottish Executive should re-examine some aspects of 
the Bill in line with the recommendations set out above.  
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ANNEX A – REPORTS FROM SECONDARY COMMITTEES 
 

Finance Committee 
 
Report on the Financial Memorandum of the Nature Conservation (Scotland) 

Bill 
 
The Committee reports to the Environment and Rural Development Committee as 
follows— 
 
Background 

1. Under Standing Orders, Rule 9.6, the lead committee in relation to a Bill must 
consider and report on the Bill’s Financial Memorandum at Stage 1.  In doing 
so, it is obliged to take account of any views submitted to it by the Finance 
Committee. 

2. This report sets out the views of the Finance Committee in relation to the 
Financial Memorandum published to accompany the Nature Conservation 
(Scotland) Bill, for which the Environment and Rural Development Committee 
has been designated by the Parliamentary Bureau as the lead Committee at 
Stage 1. 

Introduction 

3. At its meeting on 11 November 2003, the Finance Committee took oral 
evidence on the Financial Memorandum from— 

Jeff Watson, Director of Strategy and Operations (North) and Alan Hampson, 
National Strategy Officer, Scottish Natural Heritage. 

 Alan Stewart, Wildlife and Environment Officer, Tayside Police. 

 Duncan Isles, Bill Team Manager; David Reid, Head of Development and 
Rural Affairs Finance Division; and Jane Dalgleish, Head of Wildlife and 
Habitats Unit, Scottish Executive 

4. In addition to the oral evidence heard at this meeting, the Committee 
considered written evidence submitted by the Scottish Land Court; the Crown 
Office and Procurator Fiscals Service; the Scottish Court Service; Alan 
Stewart, Wildlife and Environment Officer with Tayside Police; the Advisory 
Committee on Sites of Special Scientific Interest (ACSSSI); the Keeper of the 
Registers of Scotland; Scottish Natural Heritage (SNH); and the Convention 
of Scottish Local Authorities (COSLA).  These submissions are reproduced at 
Appendix 1.   

5. The Committee would like to express its gratitude to all those who took the 
time to provide evidence in relation to this Financial Memorandum. 
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Financial Memorandum 

6. The Financial Memorandum published to accompany the Bill states that the 
Scottish Executive does not anticipate that the Bill will lead to significant 
additional expenditure as each part of the Bill is “building on and modifying 
well-developed established structures and existing legislation”152.  The 
Financial Memorandum goes on to state that the Bill aims to ensure that any 
additional costs will be accommodated within existing budgets. 

7. Whilst the Committee was broadly content that the level of detail given in the 
Financial Memorandum accurately reflects the costs of implementing the Bill, 
it does have some concerns which have been outlined below.   

Summary of Evidence 

Biodiversity Duty 
8. Part One places a ‘biodiversity duty’ on public bodies and office bearers to 

give consideration of the impact of their activities on biodiversity.  The 
Financial Memorandum states that the majority of public authorities in 
Scotland are already compliant with this duty153, and thus the duty will be cost 
neutral.  In addition to this duty, the Bill provides Scottish Ministers with an 
obligation to publish any strategy which they have designated a Scottish 
Biodiversity Strategy.  In its implementation of the biodiversity duty, public 
authorities will need to have regard to this Scottish Biodiversity Strategy.   

9. In its written evidence, COSLA stated that it was difficult to quantify the full 
financial impact of the Bill on local authority resources until the detail of the 
Scottish Biodiversity Strategy has been published.  In its response, the 
Scottish Executive agreed that it would have been more helpful if the Scottish 
Biodiversity Strategy was in a more finalised form, and highlighted that 
COSLA are involved in the consultation on it.  The Scottish Executive did not 
agree, however, with COSLA’s assertion regarding the costs of implementing 
subsequent Local Authority biodiversity strategies.  The Scottish Executive 
assured the Committee that the Scottish Biodiversity Strategy was not 
intended to compel organisations to undertake biodiversity work, but to act as 
a guide to public authorities in developing the biodiversity duty. 

10. COSLA also commented that local authorities would be better placed to 
implement this duty if an effective support structure, consisting of a network 
of Local Biodiversity Action Plans (LBAP) Officers who were adequately 
funded, was in place.  In response, the Scottish Executive stated that: 

“Co-ordination might help to promote the implementation of the Bill, but it is 
not an essential part of the implementation”154. 

11. The Committee acknowledged that whilst the cost of producing a biodiversity 
strategy as stated in the Financial Memorandum may be accurate, it also 

                                            
152 s 352, Financial Memorandum 
153 s 362, ibid 
154 Dalgleish, Col. 541, Official Report 
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recognised that in order for the policy intentions of the biodiversity duty to be 
fully realised, additional funding may need to be considered by the Executive 
to enable public authorities to actually undertake the biodiversity work they 
may identify in their strategies.   

The SSSI System 
12. Part Two seeks to revise existing legislation relating to the Site of Special 

Scientific Interest (SSSI) system in order to improve the protection of SSSIs, 
increase transparency, widen consultation and introduce a new dispute 
resolution process.  As these are mainly revisions to an already operational 
system, the Financial Memorandum anticipates that the financial implications 
of these changes will be minimal. 

13. One of the main changes to the SSSI system is that the Bill introduces a 
culture change to the management of SSSIs whereby landowners are 
encouraged to enter into positive management schemes rather than the 
current system of paying people not to undertake work. It is as a result of this 
culture change that SNH asserted that the amount of money set aside for 
compensation would drop as a result of current arrangements coming to an 
end155. This is reflected in the Financial Memorandum’s assumption of a 
projected decrease in the number of Compensatory Management 
Agreements (CMAs).  In addition, the Committee was told that the Bill will 
make the availability of CMAs much more circumscribed than is the case 
under the current arrangements156 and that as current CMAs end, SNH will 
encourage parties to enter positive management schemes. 

14. The Committee questioned whether sufficient publicly identifiable funding 
would be available to those who wish to enter into positive management 
schemes.  

15. SNH responded that its current natural care strategy had identified a 
programme (which should reach £7.5m by 2008-09) to which landowners 
could seek funding, and it hoped for additional contributions from the rural 
stewardship scheme and the Scottish Forestry Grants Scheme157.   

16. The Committee acknowledged that these new schemes would go some way 
towards compensating landowners for undertaking positive land 
management practices, however, the Committee also recognised that for the 
Bill’s intentions in relation to culture change to be fully realised then it was 
essential that funding should be quickly available and clearly identifiable by 
landowners and those who wish to undertake such practices. 

17. The Committee expressed concern over the condition of some SSSI sites, 
and welcomed SNH’s reassurances that the positive management schemes 
under the Natural Care initiative should encourage the maintenance of sites 
at an appropriate standard. 

                                            
155 Watson, Col 535, Official Report, 11 November 2003 
156 Watson, Col. 535, Official Report 
157 Watson, Col. 534, Official Report 
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18. When questioned about the Land Management Orders (LMOs), the Scottish 
Executive explained the method used to calculate their cost and frequency.  
The cost was based on the number of Nature Conservation Orders (NCOs) in 
operation currently, although the number of NCOs is expected to reduce as a 
result of the Bill.  Their frequency was estimated on a balance of the 
frequency of NCOs, the expected consequences of the Bill and the number 
of Compulsory Purchase Orders to date. 

19. As the Financial Memorandum states that a key effect of the Bill will be: 

“that existing resources can be deployed more efficiently and effectively, 
producing improved results for the same input of resources”158 

the Committee was keen to satisfy itself that SNH has the appropriate 
mechanisms to ensure this.  In its response, SNH stated that the Bill seeks to 
revise and lessen the bureaucratic nature of, and to widen the public commitment 
to, the SSSI system.  The Committee was reassured that SNH intends to measure 
the improvements which result from the Bill by the take up under the Natural Care 
scheme, and through periodic customer surveys.  When questioned about the 
mechanism for measuring public support, SNH stated that they had conducted one 
comprehensive survey, which had led to site management statements being 
drawn up for each SSSI. 

Species Protection and Wildlife Crime Measures 
20. Part Three of the Bill seeks to improve the mechanisms for police forces and 

law enforcement agencies to ensure species protection and tackle wildlife 
crime.  The Financial Memorandum expects the improved likelihood of the 
police being able to raise an action will be balanced against the deterrent 
effect of the new measures and that, therefore, the Bill will not lead to 
additional costs for these bodies. 

21. The Committee expressed concern over the assumption that any resulting 
workload or costs arising from the provisions of Part Three can be absorbed 
within the existing remit and resources of the Scottish police Wildlife Liaison 
Officers.   

22. Alan Stewart, a Wildlife and Environment Officer for Tayside Police, 
responded that he agreed with the Financial Memorandum that there was 
unlikely to be significant financial implications.  It was explained that Wildlife 
Liaison Officers work mainly to promote compliance with the law, through 
training, talks etc, and that the new provisions could easily be integrated into 
their current practices.  Of the few cases handled, these tend to be non-
urgent, and can then be dealt with when Wildlife Liaison Officers become 
available.  In addition, most police officers have sufficient knowledge through 
their general training to deal with such cases. Alan Stewart did, however, 
acknowledge that ultimately it would be for each chief constable to decide 
whether they wanted more police officers specially trained to accommodate 
the new set of functions that may arise from the Bill’s implementation. 

                                            
158 s 356, Financial Memorandum 
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23. In evidence, the Scottish Executive stated that the Bill sought to improve the 
mechanisms to enable the police to more effectively carry out the work they 
are currently doing, rather than significantly increase the number of 
responsibilities.   

24. When questioned specifically about the possible costs associated with the 
additional provisions relating to the theft of specimens from abroad, the 
Committee heard evidence that such cases were likely to be uncommon, and 
that any additional costs would be kept to a minimum as most of these cases 
were dealt with by the National Wildlife Crime and Intelligence Unit. 

25. The Committee accepted this explanation but remains concerned about 
whether the culture change and increased significance the Bill is attempting 
to introduce can be realistically achieved within the existing budget of the 
police force. 

Conclusions and Recommendations 

26. Overall, the Committee is content with the financial assumptions contained 
within this Financial Memorandum and welcomes the level of detail given in 
relation to the cost and resource implications the Bill. 

27. The Committee does, however, remain concerned that a Bill which seeks to 
encourage a culture change to positive land management schemes and 
wildlife crime measure is expected to do so within the existing budgets of the 
affected organisations. 

28. The Committee would recommend that the Environment and Rural 
Development Committee seek reassurances from the Minister on whether 
existing budgets will be able to satisfactorily nurture and sustain any culture 
change in relation to Nature Conservation. This is particularly the case with 
wildlife protection officers who may currently undertake work without any 
remuneration and who will be expected to accommodate the new crime 
measures within their existing duties. 

29. On a more general point, the Committee continues to have problems 
scrutinising Financial Memorandum of Bills where guidance yet to be agreed 
may play an important role in determining the costs of such legislation. In this 
Bill, the Scottish Biodiversity Strategy which has yet to finalised, will be a 
guide to public authorities on how they may wish to implement the 
biodiversity duty. If public authorities are to take up the ethos of this 
biodiversity duty, such guidance may have cost implications, and on this 
occasion the Committee has been unable to question whether the costs of 
such guidance are reasonable. 

30. The Committee would, therefore, recommend that the Environment and Rural 
Development Committee seek further information from the Minister on the 
Scottish Biodiversity Strategy, particularly the relative costs to public 
authorities signing up to the activities which may be contained within this 
guidance. 
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APPENDIX 1 
 

SUBMISSION FROM THE SCOTTISH LAND COURT 

Thank you very much for your letter of yesterday’s date. 
 
I have now had an opportunity to consider the terms of the Financial Memorandum in connection with 
the above Bill with specific reference to this Court. 
 
I note that it is estimated that the Court may have to deal with between six and ten appeals each year.  
I regret that I am not in a position to be able to confirm or deny those approximate numbers.  Past 
experience has taught me that a prediction of numbers of cases likely to come before the Court when 
the Court is given a new jurisdiction can be widely inaccurate.  Having said that, the suggested 
numbers of between six and ten appeals would appear to be reasonable estimate. 
 
On the assumption that the Court does receive between six and ten appeals a year under the Bill and 
that there is not a significant increase in other aspects of the Court’s work then the Court as presently 
constituted and the staff of the Court would be able to cope with these six to ten appeals without 
having to take on either a new Member of Court or additional staff. 
 
The only cost implication would be for any travel and subsistence if the Court was required to hear 
these cases other than here in Edinburgh.  These cases would probably be heard at least initially by 
the Full Court which consists of four people and the total costs for travel and subsistence for the Full 
Court for a day can be taken somewhere in the region of £500.00 – considerably less than the amount 
predicted in the Financial Memorandum. 
 
KHR Graham 
Principal Clerk 
30 October 2003 
 
 

SUBMISSION FROM THE CROWN OFFICE AND PROCURATOR FISCAL SERVICE (COPFS) 

The Crown Office and Procurator Fiscal Service is committed to the effective prosecution of 
environmental crime.  This commitment will naturally extend to the new criminal provisions introduced 
by the Bill. 
 
Although the Bill does introduce some new criminal offences, its more significant impact is in 
amending the terms of existing wildlife crimes.  We note that the Financial Memorandum makes the 
assumption that the Bill will have no net effect on the overall number of wildlife prosecutions.  
Although we consider that the Bill’s effect on the number of wildlife prosecutions is difficult to predict 
and quantify, after careful consideration of all the relevant factors, we are satisfied that this 
assumption is reasonable in the circumstances.  Accordingly, we do not anticipate any significant 
resource implications arising from the new wildlife provisions. 
 
The Bill also extends criminal offences in relation to damage to SSIs.  We do not expect the 
amendments to have a significant impact on the number of cases reported to us under these 
provisions, or the number of cases resulting in prosecution.  We are content to accept the assumption 
set out in the Memorandum that there will be no more than 3 prosecutions per year, a level which will 
not impact on our ability properly to deal with these cases with resources currently available. 
 
Morag McLaughlin 
Head of Policy Group 
4 November 2003 
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SUBMISSION FROM THE SCOTTISH COURT SERVICE 

Thank you for your letter of 29 October inviting John Ewing, Chief Executive, to comment on the draft 
bill. 
 
Mr Ewing is of the view that he has no comments to make at this, as the implications of the bill on 
Scottish Court Service are marginal. 
 
Patricia Fiddes 
PA to the Chief Executive 
3 November 2003  
 
 

SUBMISSION FROM WILDLIFE AND ENVIRONMENT OFFICER 

Biodiversity 

A considerable proportion of the Nature Conservation (Scotland) Bill relates to improvement of habitat 
and biodiversity.  Currently the police forces have almost no involvement in enforcing this legislation, 
this being the remit of Scottish Natural Heritage.  
 
It is recognised, however, that there are occasions when it is right that a thorough investigation should 
be made into certain breaches of this legislation and, if possible, a joint investigation carried out by 
SNH staff and a police wildlife crime officer. This is already in place in Wales and such a joint 
approach has been found to be extremely successful in ensuring compliance with the law.  In cases 
where compliance fails and a clear offence has been committed, the police can then investigate the 
offence in the normal manner and, if evidence is available, submit a report to the procurator fiscal.  
 
This will have very limited impact on policing as such incidents are relatively uncommon.  An 
approach as described as above, where a joint SNH/police approach is made in anticipation of a 
problem, should also reduce the risk of offences against habitat and biodiversity taking place. 
 
In context, police involvement – and associated financial implications – would be low priority and 
normally non-urgent. This should mostly allow a police response when a resource becomes available 
rather than diverting a police officer from other more urgent duties. 
 
Species Protection and Wildlife Crime 

This is an area of crime which, until relatively recently, has just been paid lip service by the police 
service.  There are now 80 specially trained wildlife crime officers in Scotland either investigating or 
assisting their non-specialised colleagues to investigate complaints of wildlife crime.  Equally 
importantly, whenever they can, these officers become involved in educational and preventive 
measures to reduce the incidence of crimes against wildlife. 
 
Of the 80 wildlife crime officers all except two carry out this role in addition to their general police 
duties.  Only a very small proportion of their normal shift-work relates to wildlife crime.  The two full 
time persons are in a civilian role, minimising financial impact to their respective forces – Tayside and 
Strathclyde Police.  It is also important to stress that overtime is seldom paid to these officers: the 
work is either carried out for time off on another date or without any form of remuneration. There is no 
other aspect of policing where this applies and this is solely due to the dedication of these officers. 
 
The proposals contained in the Bill will clarify and simplify some of the current offences, and make 
some new offences.  Because some of the offences will be slightly easier to prove – for example a 
reckless act instead of an intentional act – it may be that several more cases will be reported to the 
procurator fiscal than at present.  Nevertheless the main objective of wildlife crime officers is to 
ensuring compliance with the law so hopefully any increase in prosecutions – if indeed this does occur 
-will only be short-term.  It is not envisaged that the enforcement of the proposed legislation will 
involve much more time, or financial implications, than at present. 
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Training of Wildlife Crime Officers 

Training of wildlife crime officers takes the following forms: 
• February – Wildlife Crime Conference at the Scottish Police College.  This one-day conference is 

a chance for wildlife crime officers to meet persons from other relevant organisations involved to 
some degree in wildlife crime issues. The cost is shared amongst the 8 Scottish police forces and 
MOD Police.  It is subsidised by the Scottish Police College 

• September – Continuous Profession Development Seminar on Wildlife Crime Investigation.  
Delegates to this one-day seminar are wildlife crime officers, middle police management and 
procurators fiscal.  Cost borne by the Scottish Police College 

• December – Two-day Continuous Professional Development Seminar on Wildlife Crime 
Investigation.  This is currently an elementary course for wildlife crime officers.  It will become an 
advanced course after all officers have received elementary training. Cost borne by the Scottish 
Police College. 

• Training CD Rom – An interactive, illustrated CD Rom is being produced by Tayside Police for 
the training of all police officers in Scotland on wildlife crime and poaching issues.  It will be 
completed by early January, be linked to the Police Information Network System (PINS) and 
available to most police officers on their desk-top computer. It will also be made available to other 
agencies with an investigative role.  Cost borne by Scottish Executive. 

 
Training in legislative changes resulting from the Bill will be in-built to current training, including 
regular updates of the CD Rom.  There will be no extra cost because of the Bill. 
 
Alan Stewart 
Wildlife and Environment Officer, Tayside Police 
5 November 2003  
 
 

SUBMISSION FROM THE ADVISORY COMMITTEE ON SITES OF SPECIAL SCIENTIFIC 
INTEREST (ACSSSI) 

Introduction 

1. The Advisory Committee on Sites of Special Scientific Interest (ACSSSI) welcomes the 
opportunity provided by the Finance Committee to comment on the financial implications of the 
Nature Conservation (Scotland) Bill.  

 
2. The role of the ACSSSI is an issue that is directly addressed by the Nature Conservation 

(Scotland) Bill (Section 21, and Schedule 1, paragraphs 10 & 11).  The Bill will act to influence the 
workload of the Committee, but it is difficult at this stage to be precise about the financial 
implications of this.  Nevertheless the ACSSSI hopes that the following points will help the 
Finance Committee in its consideration of the financial implications of the Bill. 

 
Potential sources of increases to the workload of the Committee 

3. The range of occasions on which ACSSSI might be asked to comment will increase under the 
new Bill; in addition to commenting on new sites, and sites where there remain extant objections 
after a period of 10 years (as now), the committee may also be asked to provide advice for 
extensions to existing sites and denotification of sites.  As an adviser to Scottish Natural Heritage 
(SNH), the ACSSSI does not know how many sites may be extended or denotified in the future.  
SNH may be able to comment on this point. 

 
4. The Bill appears to increase the pool of individuals/organisations able to trigger a referral to the 

ACSSSI.  Currently only scientific objections raised by landowners and occupiers are referred to 
the Committee; objections from local authorities, community councils etc. are not referred.  This 
would change under the Bill.  ACSSSI is not in a position to know the number of occasions in the 
past where the only scientific objections to a site have been raised by bodies other than land 
owners/occupiers.  SNH may be better placed to comment on this. 
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Potential sources of decreases to the workload of the Committee 

5. It is difficult to predict the number of cases related to new designations that might be referred to 
ACSSSI in a year.  The Table below shows the number of cases that have been referred to the 
ACSSSI over the last eight calendar years (1996 to date). This includes objections to new sites, 
and objections raised to sites after a period of ten years.  The majority of objections have been to 
new sites.  Over the past few years the SSSI programme has been driven by the need to 
underpin Natura sites with SSSIs.  ACSSSI understands that the series of European sites is 
substantially complete, and that there are unlikely to be many, if any new sites notified in the near 
future.  This would reduce the workload for the Committee.  However, this is a point upon which 
SNH is better qualified to comment. 

 
Year 1996 1997 1998 1999 2000 2001 2002 2003* 
Number of cases 0 0 7 1 8 3 3 1 

*Numbers to October 2003 
 
6. The new Bill allows for SNH not to refer cases to the ACSSSI where an objection is considered to 

be “frivolous”.  Whilst in principle this is to be welcomed, the ACSSSI is not aware that it has been 
asked to consider any “frivolous” objections to date, and hence it is unlikely to have a substantive 
impact upon the workload of the Committee. 

 
Remaining uncertainties about the implications of the Bill for the workload of the Committee 

Aspects of the notification upon which ACSSSI can comment 
7. The ACSSSI currently provides advice in respect of the scientific case underpinning selection of a 

site.  It does not provide comments on the list of potentially damaging operations (PDOs) 
identified for a site, although many landowners and occupiers do raise scientific arguments in 
connection with these PDOs.  Based on the Explanatory Notes produced to accompany the Bill 
(paragraphs 40 and 103), it would appear that the intention is that the ACSSSI’s role will remain 
limited to consideration of the reasons for designation, and not the scientific justification of the 
accompanying list of operations requiring consent (orcs) or Site Management Statements.  In its 
advice to the Environment and Rural Development Committee, the ACSSSI suggests that there is 
logic in enabling it to comment on the scientific aspects of orcs and Site Management Statements.  
If this is permitted under the new legislation it is not clear whether this would increase the number 
of referrals to the ACSSSI.  SNH would be in a better position to comment on the number of 
objections it has received to SSSI notification based purely upon the PDO list. 

 
Inter-relationship with the Land Court 
8. Where a landowner or occupier makes an application to carry out an orc that is refused by SNH, 

the objection can be referred to the Land Court.  It is not yet clear whether the ACSSSI may have 
a role as potential witness for such referrals.  Such a situation may arise, for example, where 
there has been an objection to the scientific case for notification of a site, particularly if ACSSSI’s 
advice is different to the position taken by SNH at the time a site is confirmed.   

 
Conclusions 

9. In summary, it is difficult for the ACSSSI to be definitive about the financial implications of the new 
Bill.  Whilst there will be an increase in the number of organisations which can trigger a referral to 
the Committee, and the range of occasions on which the Committee’s advice might be sought, 
this is likely to be counter-balanced by a reduced programme of designation.  The main area of 
uncertainty relates to the degree to which the ACSSSI may be asked to act as a witness at 
hearings held by the Land Court. 

 
Sue Bell 
Secretary 
5 November 2003  
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SUBMISSION FROM THE KEEPER OF THE REGISTERS OF SCOTLAND 

 
Thank you for your letter of 29 October seeking views on the cost implications of the proposed 
transfer of registration of SSSIs to Registers of Scotland and the proposal to make regulations 
allowing for fees to be charged in certain circumstances. 
 
As Committee members may be aware, the Keeper of the Registers of Scotland is currently 
responsible for maintaining 15 public registers, principally in connection with land and property. His 
functions are performed by Registers of Scotland Executive Agency (RoS), which is an Agency of 
Scottish Executive Justice Department. RoS is financially self sufficient under arrangements 
analogous to a trading fund. 
 
To comply with his duties, the Keeper requires to recover the full economic cost of setting up and 
maintaining the register, although not necessarily through the medium of fees payable by the public. A 
tripartite steering group amongst Scottish Executive Environment and Rural Affairs Department, SNH 
and RoS has been established to work out the details of the new register and to plan implementation. 
One of the tasks for this group is to consider funding. As the intention is that cost recovery – but no 
more - will be achieved, the Bill will be financially neutral for the Keeper. 
 
Consideration of the costs of setting up and maintaining the new register is still at a very early stage. 
However, it is anticipated that the capital costs of establishing the register (i.e. setting up IT delivery, 
business specification, etc. and back conversion activity to convert required information from existing 
registers) will be provided to the Keeper from within government. At this stage it is not possible to put 
any figures to the costs.  However the tasks of setting up a new computerised register and entering 
the existing SSSIs are not thought to be particularly onerous. 
 
Running costs have also yet to be considered in detail. However, the main elements of running costs 
will essentially be in keeping the register open to the public (this will likely be achieved by making the 
register accessible over the internet) and registering new SSSIs as and when these are created. 
There are of course costs involved in running the current SSSI registration and information provision 
procedures but at this stage insufficient work has been carried out on the details of the new register to 
allow comparison. The Keeper’s main concern in reaching agreement over the funding of running 
costs will be to ensure that the SSSI register’s costs are covered.  Cross-subsidisation between this 
register and the other registers in the Keeper’s portfolio is not possible under the terms of the Land 
Registers (Scotland) Act 1868 and Fees Order made thereunder. 
 
Occasionally members of the public and their advisers may have a need for copies or authenticated 
extracts of entries from the register. This is addressed by Section 22(2)(b) and (c) which proceed on 
the expectation that this service would be charged to the party seeking the copy or extract on the 
same basis as applies to other registers under the Keeper’s control. The current main fees for copies 
are £0.50 per page of text, £2.00 per black and white A4 sized plan, and a handling charge of £6.00. 
VAT is payable on these amounts. The fees for extracts are the same subject to an additional charge 
of £4.00 for authentication. These fees, which are prescribed by the Fees in the Registers of Scotland 
Order 1995, are set so as to recover the actual cost of the activities of providing extracts and copies. 
Fees charged under subsection 2(b) and (c) would therefore only cover the cost of the particular 
service being given and not otherwise contribute to the operational costs of the register. 
 
I hope these comments are helpful. 
 
John Glover 
for Keeper of the Registers of Scotland 
5 November 2003 
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SUBMISSION FROM SCOTTISH NATURAL HERITAGE (SNH) 

Introduction 

Scottish Natural Heritage is a Non-Departmental Public Body established under the Natural Heritage 
(Scotland) Act 1991 to promote the care and improvement of the natural heritage, its responsible 
enjoyment and appreciation by the public, and its sustainable use. Much of SNH’s work is achieved in 
partnership with others: local councils, other statutory agencies, communities and the voluntary 
sector. 
 
The Nature Conservation (Scotland) Bill concerns a substantial part of SNH’s remit.  Of our total 
spend of circa £50 million  for 2002/03, 36 % is directly attributable to biodiversity and geological 
diversity, including our work relating to SSSIs, species protection and wildlife crime. A further 24% can 
be partly attributed to biodiversity, for example our work on National Parks and support for Ranger 
Services. These figures do not include the (administrative) support services without which these 
functions could not be delivered.  
 
SNH is highly supportive of the Bill which, as it stands, will deliver the legislative provisions required to 
achieve the Executive’s policy agenda for nature conservation as set out in the Nature of Scotland. As 
the Bill will largely be adapting existing systems it can be difficult to differentiate between what is 
strictly additional work and what is simply a re-direction of what we do already.  The cost estimates in 
this submission are based on the entirely new work we have identified as arising from the Bill.  While 
we believe that we can re-allocate the resources necessary to deliver what the Bill appears to require 
of SNH, without additional resources the cost will be borne through a reduction in other areas of our 
work.  
 
Biodiversity 

Delivering the conservation of biodiversity is part of SNH’s core business.  We do not envisage that 
the duty per se will result in significant additional costs for SNH.  The additional work which is likely to 
arise, such as an increased requirement to provide expert advice to other public bodies, particularly 
local authorities, can be absorbed within existing capacity.   
 
Delivery of the duty will be closely linked to the implementation of the Scottish Biodiversity Strategy 
and, as the action plans are currently being developed, the full implications of this are not possible to 
identify at present.  There may be additional demands upon SNH to work with other bodies, e.g. in 
supporting specific new initiatives through funding support, involvement in partnerships etc.  In the 
long term, however, as all public bodies take on board the duty to further the conservation of 
biodiversity, develop their own expertise in applying this in delivering their functions, and integrate 
biodiversity objectives into their work, demands upon SNH should decrease.   
 
For public bodies to deliver the duty there will need to be a better sharing of biodiversity information.  
SNH’s programme for the mobilisation and delivery of our own natural heritage data to make it more 
widely available via the internet will contribute to this.  SNH is by no means the sole holder of such 
information and we promote the wider sharing (and gathering) of biodiversity data through our support 
for the National Biodiversity Network and Local Records Centres.  We hope that the biodiversity duty 
will lead to a greater support for these networks from all public bodies. 
 
SSSI System 

The changes to the SSSI system proposed in the Bill will enable SNH to develop and operate a more 
flexible system with much greater tailoring to particular circumstances. In order to make the most of 
this opportunity to further develop constructive relationships with owners and occupiers we intend 
maintaining a higher level of contact with those who actually manage SSSI land.  While this will 
inevitably lead to an increase in costs we see it as a more efficient approach (both in terms of costs 
and PR) than having to deal with the casework, appeals etc. that could arise if we don’t.  
 
The proposed changes to notification procedures will make the system more open to a wider range of 
interested parties. This will involve greater effort on the part of SNH but we have been developing the 
proposed approach in recent years and by and large have adopted most of what is proposed into our 
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working practice.  This, together with the fact that we do not envisage a large number of new 
notifications in coming years, means there should not be significant additional costs associated with 
the provisions but, crucially, this relies on SNH not being required to re-notify existing SSSIs. 
 
SNH will need to develop procedures and guidance to administer the new provisions introduced by 
sections 5 – 22 of the Bill. We will also need to adapt our business systems to accommodate them, 
train staff in the new procedures and make owners and occupiers and other affected bodies aware of 
them. This work is being programmed into our forward work programmes for the remainder of FY 
2003/4 and FY 2004/5 on the basis of what is in the Bill as introduced.  
 
Hence for the period up to 31st March 2005 we envisage a small increase in our spend on 
administering the SSSI system amounting to £146,000 to cover the additional cost to SNH of 
developing new procedures for carrying out these provisions and adapting our business systems 
accordingly. The figure also includes the cost of formally informing all SSSI owner and occupiers of 
the implications of the new Act on existing arrangements.  It does not include estimates of the cost of 
training staff nor of the cost of new publications as these are already covered in the Financial 
Memorandum.  
 
Once the Bill is enacted we envisage the most onerous implication for SNH arising out of the provision 
to review Operations Requiring Consent. We see this as fundamental to delivery of the new system 
for nature conservation for which the Bill delivers the necessary legislative framework.  We plan to 
review the lists of Operations Requiring Consent for all 1451 SSSIs in consultation with an estimated 
10 000 owners and occupiers during the six year period between 1st April 2005 and 31st March 2011.  
We estimate that this will cost in the order of £300,000 pa for each of the 6 years. In the long term this 
initial investment should create a system which is more acceptable to owners and occupiers and less 
costly to administer.  
 
The extension of Nature Conservation Orders to cover the activities of third parties,  and the creation 
of the power to make Land Management Orders, will strengthen the powers of last resort which 
underpin the SSSI system. As SNH will always try to secure site safeguard through the voluntary 
approach we envisage these powers being used only in exceptional circumstances. For example, only 
24 Nature Conservation Orders have been made since 1981.  The cost of making these varied greatly 
depending on the individual circumstances of each order. Costs will have been lowest where there 
were no objections and so there was no need for a hearing or a public local inquiry. Where there were 
objections, the costs will have been higher, ranging from the situation where only a hearing was held 
(3 cases), to the most expensive where a full-blown public inquiry was held (7 cases) and where 
NCC/SNH would have required legal representation, in some cases by Queen’s Counsel.  It is not 
possible to estimate with accuracy how many cases are likely to arise under the new provisions nor 
the cost of them, but assuming an average of one per year the cost to SNH would not constitute 
significant new expenditure.  
 
Species protection and wildlife crime measures 

SNH’s work in relation to wildlife crime is largely progressed through the Partnership Against Wildlife 
Crime (PAW), which we support through grant aid and staff time.   Except for the cost of revising and 
reprinting Wildlife Law and You, which is already covered in the Financial Memorandum, we do not 
envisage any additional costs arising directly from the new provisions in the Bill.   While the inclusion 
of recklessness and the closing of loopholes could lead to a greater number of prosecutions, we 
envisage that these would be taken forward by the police.   SNH may need to support the Police 
through provision of advice and expert witnesses as required, but this is unlikely to create significant 
new costs. 
 
Scottish Natural Heritage 
5 November 2003  
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SUBMISSION FROM COSLA 

Introduction 

The Convention of Scottish Local Authorities welcomes the opportunity to comment on the financial 
impact of the Nature Conservation (Scotland) Bill on local authorities. In responding to the Finance 
Committee’s request for comments COSLA has attempted, in the short time provided, to expand on 
the points that have been made in previous submissions, both to the Scottish Executive on the Draft 
Bill and, recently to the Environment and Rural Development Committee on the published Bill. Copies 
of these submissions have been attached for the benefit of the Finance Committee. 
 
Nature Conservation (Scotland) Bill: Financial Impact on Scottish Local Authorities 

The financial memorandum published with the Nature Conservation (Scotland) Bill states that for local 
authorities and public bodies, the introduction of a general biodiversity duty in Part 1 of the Bill will be 
cost-neutral, except for start-up costs estimated to total around £9,500 for each public body. This 
figure is based on the writing, approval and publishing of a policy statement detailing the 
organisation’s steps in complying with the duty. The memorandum does not specify in detail the 
resource implications for local authorities for Parts 2 and 3 of the Bill, the reform of regulations 
governing SSSIs and wildlife protection respectively. 
 
COSLA believes that it will in be Part 1 of the Bill, the introduction of a general biodiversity duty that 
will have the greatest implications for local authorities. For the purpose of this submission COSLA will 
concentrate on this part of the Bill. As COSLA indicated in the evidence to the Environment and Rural 
Development Committee, the impact of this duty on local authority resources cannot be fully known or 
quantified until the detail of the Scottish Biodiversity Strategy is revealed. The Scottish Biodiversity 
Strategy underpins the entire Bill and its absence at this crucial consultation stage does create a 
difficulty for COSLA in assessing the Bill’s full financial impact. Despite the absence of the Scottish 
Biodiversity Strategy COSLA can provide the Committee with a general indication on the likely short 
and long-term financial implications of implementing the duty. In doing so COSLA arrives at a position 
that does not fully agree with the Bill’s financial memorandum.  
 
Local authorities have been working for some time to develop and implement Local Biodiversity Action 
Plans (LBAP). Currently the LBAPs are supported by funding from a variety of sources including local 
authorities, landfill tax credit, Scottish Natural Heritage and other partner bodies. LBAP officer posts 
are funded in a similar way and are predominately fixed term appointments. It is COSLA’s belief that 
while such officers are vital to the LBAP process they are not in a position to influence council policy 
to the degree that is required by the biodiversity duty. In order to achieve the stated aims of the duty 
the road map for its implementation must be clear and realistic to local authority leaders. COSLA 
believes that the best way to accomplish this is to provide a network of support for local authorities 
and other relevant public bodies that can exchange information and provide practical guidance to 
developing policy to reflect the recommendations made in the Scottish Biodiversity Strategy.  
 
It is COSLA’s view that this support structure is necessary to provide the level of advice that senior 
local authority decision makers will require. Investment in such a structure will be a cost effective way 
of supporting the Biodiversity Strategy. COSLA would wish to work with The Scottish Executive, SNH, 
SEPA and the other partners who will support the implementation of the Scottish Biodiversity 
Strategy, to develop an appropriate cost effective support structure. The costs of this can only be 
quantified once we have sat down with the Scottish Executive and other interested bodies, to work 
through the all the practical issues. In addition this joint working exercise may result in lower cost for 
all organisations in the long term. 
 
COSLA believes that work to implement the general biodiversity duty naturally builds on the 
continuing work of LBAP officers. Although the general biodiversity duty will require councils to take 
an active and corporate role in ‘furthering biodiversity’, we believe the work already completed with 
the LBAP process will lessen the resource implications. To give the Committee an indication of what 
we think the costs might be, we believe that the responsibilities placed on local authorities by the Bill 
will require councils to be fully funded to employ permanent biodiversity officers. Such officers can 
coordinate and share information effectively with other agencies, while also managing local projects 
that stem from the local authority’s implementation plan. Permanent officers will be the lynch pin in 
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councils implementation process, influencing policy through coordination with senior management in a 
way that is not readily achievable at present with LBAP officers, despite their best efforts. At this stage 
we are unable to fully quantify the amount of money required to fund these proposed local authority 
positions; however, COSLA is happy to work with the Scottish Executive on this matter. 
  
It is COSLA’s view that the financial memorandum underestimates the resource implication for local 
authorities on implementing the duty. To fully realise the aim of the duty local authorities will have to 
find funding and allocate staff time to a greater extent than estimated in the memorandum. COSLA 
does agree that over the longer term costs will balance out as biodiversity is integrated with council 
policy. This neutralisation of costs only applies to biodiversity project funding and will not include the 
extra funds required to provide council’s input to the proposed support network, nor the employment 
of permanent local authority biodiversity officers.  
 
It is not currently possible due to the absence of the Scottish Biodiversity Strategy to quantify exactly 
the extra funds that will be required. The financial implications of contributing to a support network, 
and the number of staff required to oversee the changes required will only be known once local 
authorities have had time to analyse the impact of the Strategy. However, as stated above, we are 
keen to work in partnership with the Scottish Executive and other to quantify most costs effectively at 
an early date. 
 
Finally, no start-up costs for local authorities are presented in the memorandum for Parts 2 and 3; 
however, the Committee will be aware that local authorities are important land managers who will 
have to familiarise staff with the new regulations. This will require training courses that have yet to be 
costed.  
 
James Fowlie,  Robert Nicol 
Policy Manager  Policy Officer 
6 November 2003 
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 Subordinate Legislation Committee 
 

Nature Conservation (Scotland) Bill 
 

Delegated Powers Scrutiny 
 

Stage 1 Report 
 

Committee remit 
1. Under the terms of its remit, the Committee considers and reports on proposed 

powers to make subordinate legislation in particular Bills or other proposed 
legislation and on whether any proposed delegated powers in particular Bills or 
other legislation should be expressed as a power to make subordinate 
legislation. 

 
2. The term “subordinate legislation” carries the same definition in the Standing 

Orders as in the Interpretation Act 1978.  Section 21(1) of that Act defines 
subordinate legislation as meaning “Orders in Council, orders, rules, 
regulations, schemes, warrants, bye-laws and other instruments made or to be 
made under any Act”.  “Act” for this purpose includes an Act of the Scottish 
Parliament.  The Committee therefore considers not only powers to make 
statutory instruments as such contained in a Bill but also all other proposed 
provisions conferring delegated powers of a legislative nature. 

 
Background 
3. The Bill implements the policy proposals originally set out in the Scottish 

Executive’s consultation paper The Nature of Scotland published in March 2001 
and subsequently expressed in draft Bill and policy statement published for 
consultation on 11 March 2003.  

 
4. The Bill introduces a new system for nature conservation in Scotland, building 

on and improving existing legislation in the area, in particular the Wildlife and 
Countryside Act 1981. 

 
The Bill is in three substantive parts— 
 
• Part 1 which deals with the conservation of biodiversity; 

 
• Part 2 which improves and updates the arrangements for the notification and 

protection of sites of special scientific interest (SSSIs). 
 
• Part 3 which seeks to improve the protection of wildlife by strengthening 

species protection measures. 
 
5. Fuller explanation of the content of the Bill and the underlying policy are set out 

as usual in the Bills’ accompanying documents and summarised in the 
Memorandum on proposed subordinate powers submitted by the Executive to 
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the Committee for its assistance in its deliberations on the subordinate powers 
in the Bill.  The Memorandum is reproduced at Appendix 1. 

 
Delegated Powers 
 
General 
6. As the Executive’s Memorandum explains, the Bill confers powers on the 

Scottish Ministers to make orders and regulations in relation to a range of 
matters dealt with in the Bill.  Whilst a number of the powers contained in the 
Bill are new, others emulate or update powers which already exist within the 
Wildlife and Countryside Act 1981 (“the 1981 Act”).  The Executive considers 
that the powers conferred by the Bill are, for the most part, either of a technical 
and procedural nature or relate to matters which because of their nature require 
a flexible procedure and thus it is felt appropriate that they be dealt with by 
subordinate legislation. 

 
7. As regards the procedure to which a statutory instrument made in exercise of 

any of the powers is to be subject, the Executive has adopted, as 
recommended by the Committee, the approach that, in general, affirmative 
procedure is used where the order or regulation making powers are to be used 
to amend primary legislation textually.  The Executive considers that all other 
enabling powers are not unusual or significant enough to justify affirmative 
procedure and has therefore opted to apply negative procedure when those 
powers are exercised.  Where a provision amends, or is closely based upon, a 
provision in the 1981 Act, the approach has been to follow the model provided 
by the existing statute. 

 
8. The Committee noted that in addition to the delegated powers referred to in the 

Executive’s Memorandum, the Bill contains a large number of other delegated 
powers, some of which are of considerable importance.  In some cases, such 
as the power conferred on the Scottish Ministers by section 21(5) to give 
directions as to its procedure to the Advisory Committee established under that 
section, the power is in the Committee’s view administrative rather than 
legislative and not a matter of concern to the Committee.   

 
9. In other cases the distinction seems less obvious and the Committee also 

considered several such provisions and reports below.  The Executive states 
that its approach has been to follow the model provided by the existing 
legislation but the Committee did not consider that this affects its ability to take 
its own view on any matter.  This seems particularly the case where the existing 
legislation is relatively old.   As has been observed on previous occasions, it 
was only relatively recently that delegated powers in Bills were given detailed, 
expert scrutiny and it seems to the Committee that it may well be that a power 
that passed without comment in the past may no longer prove acceptable. 

 
10. Having considered the following delegated powers in the Bill with the 

assistance of the Executive’s Memorandum, the Committee approves them 
without further comment: Sections 20(1), 22(4), 57(2), schedule 6 paragraphs 
10, 12 and 17. 
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Part 1 Biodiversity 
 
Section 2 Scottish biodiversity strategy 
 
Background 
11. This section confers on the Scottish Ministers the power to designate as the 

Scottish Diversity Strategy one or more strategies for the conservation of 
biodiversity.  A strategy need not be prepared by them. 

 
12. In terms of section 1 every public body and office holder in exercising its 

functions has a duty to further the conservation of biodiversity and must have 
regard to any strategy designated by the Ministers under section 2. 

 
13. The Scottish Ministers must publish the strategy and subsection (4) obliges 

Ministers to report at regular intervals to the Parliament regarding the 
implementation of the strategy.  The designation of a strategy will not however 
take the form of a statutory instrument nor is there any other provision for the 
involvement of the Parliament. 

 
Report 
14. The Executive’s Memorandum does not offer any comment on this provision as 

it does not confer a power to make delegated legislation as such.  It seemed to 
the Committee that the extent to which the power is truly administrative as 
opposed to legislative is not entirely clear cut.     

 
15. Certainly, as the Bill’s Explanatory Notes observe, any strategy will be in its 

nature flexible so it does seem right in principle to deal with the designation by 
way of delegated powers.   

 
16. Given the need for flexibility with such a strategy, the Committee accepted that 

delegation of the power is appropriate and the Committee also recognised that 
the nature of the strategy may not lend itself easily to statutory instrument form.  
The Committee also noted the requirement to publish the strategy and the 
statutory duty the Bill places on Ministers to report regularly to the Parliament. 

 
Question 
17. Accordingly, it seemed to the Committee that the remaining issue may be 

whether or not there should be provision for any Parliamentary input.  The 
Committee suggested several possibilities to the Executive. 

 
18. Firstly, the strategy might be incorporated into an SSI perhaps by way of an 

annexe, subject to whatever procedure might be thought appropriate.  
Secondly, the Ministers could make an SSI designating the strategy with 
reference to a published document but without reproducing the strategy itself as 
was done, for example, in relation to the Code of Good Agricultural Practice, 
parts of which were approved by SSI.  Thirdly, the strategy itself could be laid 
before the Parliament and possibly subject to procedure.  The Committee had 
in mind for example the procedure that applies to such documents as Special 
Grant Reports which are not statutory instruments but which are subject to the 
same form of affirmative procedure as applies to an affirmative SSI. 
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19. The Committee invited the Executive to comment on these possibilities as they 
might apply to the biodiversity strategy.  

 
20. Also, the Committee noted that the Ministers are under no statutory duty to 

consult before designating a strategy.  However, it seemed to the Committee 
that there are good arguments for inserting a statutory obligation to consult in 
this provision.  The Committee invited the Executive to comment. 

 
Answer 
21. The Executive replied that Ministers appreciate the Committee’s desire to see 

input from the Parliament into the biodiversity strategy process.   Given that the 
Strategy is administrative rather than legislative in character, and since it 
essentially provides a framework for action which will guide public bodies in the 
exercise of their biodiversity duty, Ministers do not, however, take the view that 
the Strategy should be subject to formal parliamentary procedure. 

 
22. Nonetheless, Ministers would be happy, without compromising the 

administrative character of the Strategy, to undertake to write to the Conveners 
of both the Subordinate Legislation Committee and the Environment and Rural 
Development Committee, on publication of the Strategy, enclosing copies of the 
finalised document.  Clearly, Ministers and their officials would then stand ready 
to assist either Committee in considering, or further inquiring into, the detail of 
the Strategy, should members wish to do so. 

 
23. Regarding the Committee’s question on the lack of a statutory duty to consult 

before designating a strategy, the Executive explains that the Strategy and its 
associated implementation plans are already the subject of extremely wide-
ranging and continuing engagement by stakeholders.  A further statutory 
consultation exercise would inevitably lead to delay in publication of the 
Strategy, which is currently planned for May 2004.  The Executive is not aware 
of any requests for further consultation from the stakeholders involved in 
developing the Strategy.  The Executive’s reply is reproduced at Appendix 2. 

 
Report 
24. The Executive has stated that in its view the strategy is administrative rather 

than legislative.  In light of the Executive’s further explanation and the 
undertaking to write to the Conveners of this Committee and the lead 
committee as above the Committee approves the delegation of power as 
it stands.  The Committee also draws the Executive’s response to the 
attention of the lead committee for its information.   

 
25. In this instance, the Committee also accepts the Executive’s position on 

consultation. 
 
Part 2 Conservation and Enhancement of Natural Heritage 
 
General 
26. This part of the Bill contains provisions that relate to sites of special scientific 

interest.  As with the existing legislation, decisions on when a site is of special 
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scientific interest and all related matters such as notification to owners and 
consent to operations on such sites  are delegated to SNH.  

 
Section 15(2) Power to identify a relevant regulatory authority  
 
Background 
27. Section 15 applies where the permission of a relevant regulatory authority is 

needed before operations which are likely to damage any aspect of natural 
heritage by reason of which an SSSI notification has effect may be carried out.  
Section 15 obliges such bodies to consult with SNH before granting permission 
and imposes certain other duties in that connection. 

 
28. Section 15(2) enables the Scottish Ministers to designate by order any person 

as a relevant regulatory authority for the purposes of the Bill.  The power is to 
be exercised by way of statutory instrument subject to annulment. 

 
Report 
29. The Executive gives as its reasons for dealing with this matter by subordinate 

legislation the need for flexibility to ensure that appropriate regulatory 
authorities exercising functions in Scotland are bound by the relevant 
provisions of this Bill and that the list of such authorities can be kept updated 
from time to time as required. 

 
30. The Committee noted that this subsection enables Ministers to designate by 

order any person as a relevant regulatory authority for the purposes of the Bill.   
The power is discretionary, that is, the Ministers need not make an order unless 
they see fit.  On one interpretation, therefore, it seemed possible to the 
Committee that the whole purpose of the section could be frustrated. 

 
31. The Committee suggested as an alternative that more detail could be included 

on the face of the Bill.  For example, it might be possible to list authorities in the 
Bill coupled with a power to amend as appropriate.  The Committee asked the 
Executive to comment. 

 
Answer 
32. The Executive confirms that, in theory, Ministers could act to frustrate their own 

policy by omitting to designate relevant regulatory authorities for the purposes 
of the Bill.  In practice, the Executive does not think that this represents a 
significant risk and assures the Committee that, notwithstanding the absence of 
a specific obligation, there is a firm policy commitment to ensure that the 
necessary order is put in place to coincide with the coming into force of the 
Bill’s provisions. 

 
Report 
33. The Committee had no objection in principle to the use of delegated powers in 

this instance, simply to the limited detail of the provisions and the width of the 
discretionary power.  The Committee welcomes the Executive’s assurances 
relating to the timing of the first proposed order.   
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34. In view of the Executive’s response, therefore, the Committee accepts the 
delegation of power and the annulment procedure proposed.    

 
Section 23  Nature conservation orders 
 
Background 
35. The section permits the Scottish Ministers in certain circumstances to make 

“nature conservation orders” which prohibit the carrying out of operations on 
land referred to in the order.  Failure to comply with such an order carries a 
substantial criminal penalty.  The orders are not statutory instruments but are 
subject to the procedures set out in schedule 2 which allow for representation 
to be made by interested parties and for the holding of an Inquiry if necessary. 

 
Report 
36. The Executive did not comment on this power in its Memorandum since it is 

not, as drafted, a power to make a statutory instrument.   The exercise of power 
does appear to have legislative as opposed to administrative effect and the 
Committee therefore considered whether the form and degree of control of the 
exercise of the power is apt for the purpose. 

 
37. It does appear that an order under the power will be likely to be directed to a 

specific and limited local geographical area and at a particular individual or 
individuals rather than the public at large.  The Committee noted that there is 
also provision for representation to be made in respect of any order.  SNH must 
include in its annual report laid before the Parliament details of all nature 
conservation orders and amendments that came into effect during the year. 

 
38. In these circumstances, the Committee accepted that there does not seem to 

be any particular need for any additional parliamentary control of such orders 
nor for an order to take the form of an SSI.  

 
Section 29  Land management orders 
 
Background 
39. This power allows the Scottish Ministers on application by SNH to make a land 

management order which is as the name suggests an order specifying 
measures that have to be taken or not taken in relation to any land for 
conservation and similar purposes.  The contents of such orders are set out in 
section 31 and procedures in relation to the making etc. of the orders are set 
out partly in section29 and partly in schedule 3.  Section 34 makes provision for 
appeals in connection with land management orders.  Such orders are not 
however made as statutory instruments. 

 
Report 
40. The Executive did not offer any comment on this power which raises similar 

issues as the power to make nature conservation orders above.  However, it 
seemed to the Committee that similar considerations apply and again there is 
nothing in these provisions of concern the Committee. 
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Section 42  Guidance 
 
Background 
41. This section makes provision for Guidance to be issued or approved by the 

Scottish Ministers for the assistance of SNH in exercising its functions under 
Part 2 of the Bill and for the assistance of persons likely to be affected by the 
exercise of its functions by SNH.  

 
42. Although before issuing or approving such guidance the Ministers must consult 

with interested parties and there is a requirement to publish the guidance if 
issued by the Scottish Ministers there is no requirement for any publication of 
guidance approved but not issued by the Scottish Ministers. 

 
43. While the Committee agreed that guidance is not subordinate legislation as 

such, it considered that the possible options it outlined in relation to section 2 
might be relevant, particularly where guidance is approved but not published by 
the Scottish Ministers.  The Executive was invited to comment. 

 
Answer 
44. The Executive gave similar arguments as for the Scottish Biodiversity Strategy.  

Ministers again said that they would be happy to provide interested Committees 
with copies of all guidance and to make themselves and their officials available 
to assist with any consideration which Committee members might wish to give 
such guidance. 

 
Report 
45. In this instance the Committee accepts the Executive’s position but agreed to 

give further attention to the whole subject of Parliamentary control of quasi-
legislative documents such as guidance and codes of practice which seems to 
raise important issues of policy that need to be considered in a wider context 
than this particular Bill. 

 
Section 49(4) Power to amend list of “interested parties”   
 
Background 
46. Section 49(4) enables the Scottish Ministers by order to add to, remove or 

amend entries in section 49(2) which specifies “interested parties”.  Section 
52(4) provides that the order will be made under the negative resolution 
procedure of the Scottish Parliament.  A subordinate legislation making power 
is appropriate for this purpose so that Scottish Ministers have the flexibility to 
amend the list from time to time. 

 
47. An order under this section will be subject to annulment even although it will 

amend primary legislation. 
 
Report 
48. This is an important provision as it allows for the amendment by subordinate 

legislation of a definition in the Bill.  The amendment of a definition can have 
profound effects on the interpretation of a piece of legislation.  In this case, the 
list of persons and bodies defines those who are to receive notices and 
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notifications under the Bill for example of a proposal to notify an SSSI.  The 
section is obviously of importance for the rights of those affected and clearly 
careful thought must be given to any proposals for amendment. 

 
49. As well as individuals the list includes various public bodies.  It is obvious that 

these bodies may change from time to time and the Committee like its 
predecessor normally accepts that a power to amend the list to reflect such 
changes by subordinate legislation is not unreasonable.  The power is however 
very wide.  It is not for instance clear why a power to add to the list is 
considered necessary given the terms of paragraph (k) of subsection (2) of this 
section.  However, as exercise of the power would remove an area of discretion 
from Ministers and would be of benefit to the individual this is perhaps not as 
important as the power to remove persons from the list. 

 
50. The Executive has not given any reason for its choice of procedure in this 

respect.  Whilst the Committee normally expects that where a power is 
conferred to amend primary legislation the power will be subject to affirmative 
procedure in this instance the subject matter does not seem to merit the stricter 
scrutiny provided by that procedure.  The Committee therefore approves the 
power and the procedure as drafted. 

 
Part 4 General 
 
Section 54  Power to make ancillary and transitional provisions 
 
Background 
51. Section 54 allows the Scottish Ministers to make by order such incidental, 

supplemental, consequential, transitional, transitory or saving provision as they 
consider necessary or expedient for the purposes of or in consequence of the 
Bill.  Such orders may be made by affirmative or negative procedure.  Section 
52(5) provides that an order made under section 54 shall be subject to 
affirmative procedure where it contains provisions which add to, replace or omit 
any part of the text of an Act.  Section 52(4) provides that in all other cases the 
order shall be made by negative resolution. 

 
Report 
52. The Committee is pleased to see that the exercise of this power will be subject 

to negative procedure except where it amends primary legislation, when it will 
be subject to affirmative procedure as recommended by the Committee.  The 
Committee therefore approves the power and procedure chosen. 

 
Schedule 6 
Paragraph 17      Amendment of Schedules to the Wildlife and Countryside Act 1981 
   
Question 
53. The Committee observed that this was a power to amend primary legislation 

which it normally expects to be subject to affirmative procedure.  The Executive 
was therefore asked whether it considered that annulment procedure will 
provide sufficient scrutiny. 
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Answer 
54. The power to amend Schedules to the Wildlife and Countryside Act 1981 

enables Ministers to alter or update the lists of birds, animals and plants which 
are, for example, to be accorded special protection or which may be legally 
hunted or kept in captivity.   

 
55. The ability to make such alterations on a flexible basis is important in ensuring 

that the effects of the legislation can be fine-tuned in a responsive and timely 
manner.  Given the intent and subject matter of the provisions in question, 
Ministers consider that annulment procedure will continue to provide sufficient 
scrutiny for orders made under section 22.   

 
56. The changes brought forward in the Bill preserve the existing annulment 

arrangements.  In this instance, annulment procedure has worked well and 
without giving cause for concern since 1981.  The Executive is not aware of any 
calls from consultees for changes to the negative resolution arrangements. 

 
Report 
57. As the Committee has remarked on previous occasions, the fact that existing 

legislation especially legislation prior to 1993, the date when delegated powers 
in UK Bills became subject to specialist scrutiny, provides only for negative 
procedure does not mean that such a procedure is acceptable in modern 
legislation. 

 
58. The Committee noted that a mechanism is available to the Executive that 

involves notification to local authorities of proposed orders under the power. 
The mechanism also allows for, subsequently, objections to be lodged and a 
public inquiry to be held, should ministers so decide. However, that appeared to 
the Committee a lengthy and expensive procedure.  Whereas the use of 
affirmative procedure, would allow the issues to be dealt with simply without the 
expense of a public inquiry. 

 
59. The Committee therefore approves the delegation of power but 

recommends that it be subject to affirmative rather than negative 
procedure for the reasons given.  The Committee draws this 
recommendation to the attention of the lead committee.  

 
60. There are no further delegated powers in the Bill of concern to the Committee. 
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Appendix 1 
 

Memorandum to the Subordinate Legislation Committee by the Scottish Executive 
 

NATURE CONSERVATION (SCOTLAND) BILL 
 

Provisions Conferring Power to Make Subordinate Legislation 
 

Purpose 

This Memorandum has been prepared by the Scottish Executive to assist consideration by the 
Subordinate Legislation Committee, in accordance with Rule 9.6.2 of the Parliament’s Standing 
Orders, of provisions in the Nature Conservation (Scotland) Bill conferring powers to make 
subordinate legislation.  It describes the purpose of each such provision, explains why the matter is to 
be left to subordinate legislation and the reasons for seeking the proposed powers.  This 
memorandum should be read in conjunction with the Explanatory Notes and Policy memorandum for 
the Bill (documents SP Bill 9-EN and SP Bill 9-PM). 
 
Policy Context 

The Bill implements the policy proposals originally set out in the Scottish Executive consultation paper 
The Nature of Scotland published in March 2001 and subsequently expressed in draft Bill and policy 
statement published for consultation on 11 March 2003.  
 
This Bill fulfils both a Programme for Government undertaking from the 1999-2003 session and a 
commitment in the new Partnership Agreement drawn up following the May 2003 elections.  The 
original undertaking was to “improve the system of nature conservation” and “to work with local 
communities to achieve effective protection” for Scotland’s natural heritage.  That commitment has 
been reiterated in A Partnership Agreement for a Better Scotland.   The Agreement promises that “we 
will take strong action to reduce environmental crime through … legislation on nature conservation”. 
 
The new system for nature conservation in Scotland presented in the Bill is intended to acknowledge 
the needs of both people and nature.  It is intended to be a system which achieves the right balance 
between sometimes-competing interests which must ultimately be reconciled in pursuit of the wider 
public good. 
 
Content of the Bill 

The Bill will deliver important legislative enhancements in three key areas. It contains provisions which 
are designed to secure: - 
 

the conservation of biodiversity (Part 1); 
a more transparent and effective system of protection for SSSIs (Part 2); and 
 
improved measures to secure species protection and tackle wildlife crime (Part 3). 
 

Delegated Powers 

The Bill confers powers on the Scottish Ministers to make orders and regulations in relation to a range 
of matters dealt with in the Bill.  Whilst a number of the powers contained within the Bill are new, 
others emulate or update powers which already exist within the Wildlife and Countryside Act 1981 
(“the 1981 Act”).  The powers conferred by the Bill are, for the most part, either of a technical and 
procedural nature or relate to matters which because of their nature require a flexible procedure and 
thus it is felt appropriate that they be dealt with by subordinate legislation. 
 
In deciding whether to adopt negative or affirmative resolution procedure, careful consideration has 
been given to the degree of Parliamentary scrutiny that is felt to be required for the regulations or 
orders, balancing the need for the appropriate level of scrutiny with the need to avoid using up 
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Parliamentary time unnecessarily.  As a general principle, affirmative procedure is used where the 
order or regulation making powers are to be used to textually amend primary legislation.  The 
Executive considers that all other enabling powers are not unusual or significant enough to justify 
affirmative procedure and has therefore opted to apply negative procedure when those powers are 
exercised.  Where a provision amends, or is closely based upon, a provision in the 1981 Act, the 
approach has been to follow the model provided by the existing statute. 
 
Part 2  Conservation and Enhancement of Natural Heritage 
 
Section 15(2)  Power to identify a relevant regulatory authority  

Power conferred on: The Scottish Ministers 
Power exercisable by: Orders made by statutory instrument 
Parliamentary procedure: Negative resolution  
 
Section 15 applies where the permission of a relevant regulatory authority is needed before 
operations which are likely to damage any aspect of natural heritage by reason of which an SSSI 
notification has effect may be carried out.  Section 15(2) enables the Scottish Ministers to designate 
by order any person as a relevant regulatory authority for the purposes of the Bill.   
 
By virtue of section 52(1) of the Bill (which also regulates sections 22(4), 49(4) and 54 noted below), 
this power to make an order is exercisable by statutory instrument which is subject to negative 
procedure as provided for by section 52(4).  By enabling the Scottish Ministers to deal with this matter 
by subordinate legislation this provides them with the flexibility to ensure that appropriate regulatory 
authorities exercising functions in Scotland are bound by the relevant provisions of this Bill and that 
the list of such authorities can be kept updated from time to time as required. 
 
Section 20(1)   Power to make byelaws 

Power conferred on: Scottish Natural Heritage 
Power exercisable by: Byelaws made in accordance with sections 20(2), 20(3), 106 and 107 

of the National Parks and Access to the Countryside Act 1949 (c.97) 
Parliamentary procedure: None 
 
Section 20(1) allows SNH to make byelaws to protect SSSIs which will enable SNH to deal with 
actions that may damage an SSSI such as fly-tipping and the setting of fires.   Section 20(2) applies 
sections 20(2), 20(3), 106 and 107 of the National Parks and Access to the Countryside Act 1949 
(c.97) (“the 1949 Act”) to byelaws made under section 20(1) of the Bill.     
 
Section 20(2) of the 1949 Act, as it applies to section 20(1) of the Bill, sets out various prohibitions 
and restrictions which byelaws may contain and provides for the issuing of permits for entry onto an 
SSSI or the doing anything thereon which would otherwise be unlawful under byelaws or generally.  
Section 20(3) provides for compensation to be payable where a byelaw prevents or hinders the 
exercise of particular rights.  Section 106 of the 1949 Act, as it applies to section 20(1) of the Bill,  sets 
out supplementary provisions in relation to byelaws and, in particular, section 106(4) applies sections 
201 to 204 of the Local Government (Scotland) Act 1973 (c.65) to byelaws made in respect of SSSIs.  
Those sections of the Local Government (Scotland) Act 1973, as they apply to section 20(1) of the 
Bill, provide: 
 

that the Scottish Ministers shall be the confirming authority in relation to byelaws made for 
SSSIs (section 201); 
the procedure for making byelaws and provide for an objection procedure (section 202); 
for a review of byelaws (section 202A); 
for a register of byelaws (section 202B); 
for the revocation of byelaws (section 202C); 
for offences against byelaws (section 203); and 
what constitutes evidence of a byelaw (section 204). 
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The byelaw making power provides the flexibility to enable prohibitions to be applied to an SSSI within 
a reasonable time.  The requirement for confirmation of the byelaws by Scottish Ministers provides a 
mechanism to ensure that the power is exercised appropriately and consistently. 
 
Section 22(4)  Power to prescribe the content of the SSSI register 

Power conferred on: The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution 
 
Section 22(4) allows the Scottish Ministers to make a variety of provisions relating to the content of 
the SSSI register by regulations.  Ministers may provide: for the form and manner in which the register 
is to be kept (including electronically) (section 22(4)(a)), any further information which the register 
must contain (section 22(4)(b)), as to amendment of the register (section 22(4)(c)).   
 
Additionally, the Scottish Ministers may make regulations requiring SNH to send the Keeper copies of 
the notifications and notices specified in section 22(1)(a) and (b) and any other specified documents 
and information for registration in the SSSI register.  Section 52(4) of the Bill provides that the 
regulations will be made under the negative resolution procedure of the Scottish Parliament.  It is 
considered that provision of content of the SSSI register is suited to a subordinate legislation 
procedure as it allows Ministers the flexibility to make provision for the register from time to time as 
appropriate.  
 
Section 49(4) Power to amend list of “interested parties”   

Power conferred on: The Scottish Ministers 
Power exercisable by: Orders made by statutory instrument 
Parliamentary procedure: Negative resolution  
 
Section 49(4) enables the Scottish Ministers by order to add to, remove or amend entries in section 
49(2) which specifies “interested parties”.  Section 52(4) provides that the order will be made under 
the negative resolution procedure of the Scottish Parliament.  A subordinate legislation making power 
is appropriate for this purpose so that Scottish Ministers have the flexibility to amend the list from time 
to time. 
 
Section 54  Power to make ancillary and transitional provisions 

Power conferred on: The Scottish Ministers 
Power exercisable by: Orders made by statutory instrument 
Parliamentary procedure: Negative and affirmative resolution  
 
16. Section 54 allows the Scottish Ministers to make by order such incidental, supplemental, 
consequential, transitional, transitory or saving provision as they consider necessary or expedient for 
the purposes of or in consequence of the Bill.  Such orders may be made by affirmative or negative 
procedure.  Section 52(5) provides that an order made under section 54 shall be subject to affirmative 
procedure where it contains provisions which add to, replace or omit any part of the text of an Act.  
Section 52(4) provides that in all other cases the order shall be made by negative resolution. 
 
Section 57(2)  Short Title and Commencement:  

Power conferred on: The Scottish Ministers 
Power exercisable by: Commencement Order 
Parliamentary procedure: No parliamentary procedure 
 
17. Section 57(2) provides that sections 52, 54 and 57 come into force immediately with all other 
provisions coming into force on a date appointed by Commencement Order made by Scottish 
Ministers. 
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Schedule 6, paragraph 10 amending Part I of the Wildlife & Countryside Act 1981 

 
Power conferred on: The Scottish Ministers 
Power exercisable by: Orders made by statutory instrument 
Parliamentary procedure: Negative resolution  
 
18. Paragraph 10(7) amends section 11 of Part 1 of the 1981 Act and sets out a new section 
11(4A) containing a power which enables the Scottish Ministers to make orders specifying technical 
details relating to the definition and use of articles referred to in sections 11(1) to (3D) such as snares.  
Paragraph 18 of Schedule 6 amends section 26 (procedure for orders) of the 1981 Act so as to 
provide that orders made under the new section 11(4A) are to be subject to negative procedure.  
Section 26(1) of the 1981 Act provides that the order making power is exercisable by means of 
statutory instrument. Section 26(4)(a) applies to such orders and provides that before making an order 
under Part I of the 1981 Act (except for one under section 2(6)) any affected local authority and 
(except for orders made under section 3) any other person affected by the order has the opportunity 
to submit objections or representations with respect to the subject matter of the order, by any means 
as they may consider appropriate.  Section 26(4)(b) requires the Scottish Ministers to consult one of 
the advisory bodies which they consider best able to advise them as to whether the order should be 
made.  By virtue of section 26(4)(c) Scottish Ministers may if they think fit, cause a public inquiry to be 
held.  Scottish Ministers are required to publish notice of the order in the Edinburgh Gazette as 
provided for in section 26(5)(b).   
 
Schedule 6, paragraph 12 amending Part I of the Wildlife & Countryside Act 1981 

Power conferred on: The Scottish Ministers 
Power exercisable by: Orders made by statutory instrument 
Parliamentary procedure: Negative resolution 
 
Paragraph 12 of Schedule 6 inserts a new section 15A into Part I of the 1981 Act.  Section 15A 
creates an offence for any person who is in possession of any pesticide containing one or more 
prescribed active ingredient.  The new section 15A(3) enables the Scottish Ministers to make orders 
which list the relevant active ingredients of pesticides for the purposes of the offence.  This power is 
exercisable by statutory instrument by virtue of section 26(1) of the 1981 Act and is subject to 
negative procedure by virtue of section 26(2) of that Act.  Section 26(4) and (5) applies to this order 
making power as it applies to the order making power in the new section 11(4A) described above. 
 
Schedule 6, paragraph 17 amending Part I of the Wildlife & Countryside Act 1981 

Power conferred on: The Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: Negative resolution 
 
20. This paragraph extends the existing power of the Scottish Ministers contained in section 22 of 
the 1981 Act to add entries to or remove them from certain schedules to that Act.  This power is 
exercisable by statutory instrument according to the terms of section 26(1) of the 1981 Act and is 
subject to negative procedure as required by section 26(2) of the that Act.  Again, section 26(4) and 
(5) applies to this order making power as described for the new section 11(4A) above. 
 
Scottish Executive 
 
September 2003 
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Appendix 2 

NATURE CONSERVATION (SCOTLAND) BILL 

Thank you for your letter of 11 November requesting clarification of a number of points arising from 
the Committee’s consideration of the Bill.  I trust the following response will prove helpful in 
resolving those queries. 
 
Section 2 Scottish Biodiversity Strategy 

We note the Committee is content that delegation of the power to designate the Strategy is an 
appropriate approach for the Bill to take. 
 
Ministers appreciate the Committee’s desire to see input from the Parliament into the biodiversity 
strategy process.   Given that the Strategy is administrative rather than legislative in character, and 
since it essentially provides a framework for action which will guide public bodies in the exercise of 
their biodiversity duty, Ministers do not, however, take the view that the Strategy should be subject 
to formal parliamentary procedure. 
 
Nonetheless, Ministers would be happy, without compromising the administrative character of the 
Strategy, to undertake to write to the Conveners of both the Subordinate Legislation Committee 
and the Environment and Rural Development Committee, on publication of the Strategy, enclosing 
copies of the finalised document.  Clearly Ministers and their officials would then stand ready to 
assist either Committee in considering, or further inquiring into, the detail of the Strategy, should 
members wish to do so. 
 
The Committee also raised a query in relation to the lack of a statutory duty to consult before 
designating a strategy.  The Strategy and its associated implementation plans are already the 
subject of extremely wide-ranging and continuing engagement by stakeholders.  A further statutory 
consultation exercise would inevitably lead to delay in publication of the Strategy, which is currently 
planned for May 2004.  We are not, I would add, aware of any requests for further consultation 
from the stakeholders involved in developing the Strategy. 
 
Section 15(2) Power to identify a regulatory authority 

The Committee is of course correct that, in theory, Ministers could act to frustrate their own policy 
by omitting to designate relevant regulatory authorities for the purposes of the Bill.  In practice, 
however, we cannot see that this represents a significant risk. Ministers are happy to assure the 
Committee that, notwithstanding the absence of a specific obligation, there is a firm policy 
commitment to ensure that the necessary order is put in place to coincide with the coming into 
force of the Bill’s provisions. 
 
Section 42  Guidance 

Similar arguments apply as for the Scottish Biodiversity Strategy.  Ministers would again be happy 
to provide interested Committees with copies of all guidance and to make themselves and their 
officials available to assist with any consideration which Committee members might wish to give 
such guidance. 
 
Section 54  Power to make ancillary and transitional provisions 

A detailed response to this point is provided below the form of an Annex. 
 
Schedule 6 
Paragraph 17   Amendment of schedules to the Wildlife and Countryside Act 1981 

The power to amend schedules to the Wildlife and Countryside Act 1981 enables Ministers to alter 
or update the lists of birds, animals and plants which are, for example, to be accorded special 
protection or which may be legally hunted or kept in captivity.   
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The ability to make such alterations on a flexible basis is important in ensuring that the effects of 
the legislation can be fine-tuned in a responsive and timely manner.  Given the intent and subject 
matter of the provisions in question, Ministers consider that annulment procedure will continue to 
provide sufficient scrutiny for orders made under section 22.  The changes brought forward in the 
Bill do, as you know, preserve the existing annulment arrangements.  In this instance, annulment 
procedure has worked well and without giving cause for concern since 1981.  We are not aware of 
any calls from consultees for changes to the negative resolution arrangements. 
 
I hope that the information set out above satisfactorily answers the questions which the Committee 
has raised. 
 
Nature Conservation Bill Team 
 
14th November 2003 
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Annex to Scottish Executive Letter dated 14th November 2003 
 
 

NATURE CONSERVATION (SCOTLAND) BILL 
RESPONSE TO THE SUBORDINATE LEGISLATION COMMITTEE LETTER 

OF 11 NOVEMBER 
 
 

Section 54 of the Nature Conservation (Scotland) Bill 2003 
 

The Committee has expressed concern over the potentially wide interpretation 
which the word “supplemental” may be given in the context of section 54 and 
has requested confirmation of what supplemental provision the Executive has 
in mind. 
 
A power such as this to make supplemental provision is commonly found in 
primary legislation.  In relation to Westminster Bills, the letter from First 
Parliamentary Counsel in London attached as Appendix 3 to the Special 
Report of the House of Lords Select Committee on Delegated Powers and 
Regulatory Reform explains the reasons for including an ancillary powers 
clause as follows: 

 
“You ask whether (and when) provisions of the kind you mention are 
acceptable. They have been included in legislation for many years. They are 
typically included in Bills which make significant changes to existing complex 
bodies of law. They are typically included because it is not possible to 
guarantee that the provisions of the Bill itself are complete or because (at 
the time of enactment) it is difficult to predict the precise transitional and 
other arrangements that will be needed. They generally confer power to deal 
with matters on which Parliament would not expect to be burdened with 
further primary legislation, though Parliament's ability to scrutinise the 
provisions made under the power concerned is not removed. While at first 
sight provisions of the kind you mention may seem of very wide scope, they 
will have to be interpreted with regard to the context of the Act in which they 
appear.” 

 
Having considered the matter, including that letter, the Committee made this 
statement in its Special Report:  

 
“But it is common for some form of incidental or supplementary provision (as 
well as consequential provision) to be covered. This is because the courts are 
likely to take a strict view of what is meant by “consequential”.  The terms 
“consequential”, “incidental”, “supplementary” and “transitional” are not 
mutually exclusive:  there is a significant degree of overlap.  Incidental or 
supplementary provision might, for example, fill in detail which is consistent 
with the provisions of the Act but missing from it, or make changes, to other 
Acts, which represent the exercise of a choice brought about by the enabling 
Act and which are not necessarily a direct consequence of that Act.” 
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The Executive agrees with those statements and Scottish Parliamentary 
Counsel draft Executive Bills in accordance with the principles set out in them. 
It is always the intention to ensure that the Bill is complete.  In the event, 
however, that the need for a supplemental provision comes to light only after 
the Bill has been passed, it is desirable to have a power to make that provision 
by means of subordinate legislation.   
 
By way of example, if the Bill had omitted to provide that copies of site 
management statements be provided to owners and occupiers of land (section 
4(4)) or to require nature conservation orders to be recorded or registered in 
appropriate registers (paragraph 15 of Schedule 3) the power to make 
supplemental provision could be exercised to make that provision.  Such 
provisions would clearly be for the purposes of the Act and desirable to 
complete the legislative package.  They would be of such nature that it would 
not be an appropriate use of Parliamentary time to proceed by way of further 
primary legislation.   

 
The Committee will note that by virtue of section 52(5) of the Bill, any order 
which is made under section 54 containing provisions which add to, replace or 
omit any part of the text of an Act must be subject to affirmative procedure.  
Accordingly, were an order to be made under section 54 which contained a 
supplemental provision seeking to amend primary legislation an appropriate 
level of Parliamentary scrutiny would be given to the order. 

 
The scope of the interpretation which may be given to the term “supplemental” 
is therefore constrained by the context of section 54. The Committee will note 
that the section provides that any supplemental provision made must be one 
which the Scottish Ministers consider necessary or expedient for the purposes 
or in consequence of the Act.  Thus, the scope of the provision is in fact limited. 
 
SCOTTISH EXECUTIVE 
14th November 2003 
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ANNEX B – EXTRACTS FROM THE MINUTES 
 

ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 
 

MINUTES 
 

4th Meeting, 2003 (Session 2) 
 

Wednesday 10 September 2003  
 
Present: 
 
Sarah Boyack (Convener) 
Mr Rob Gibson 
Alex Johnstone 
Mr Alasdair Morrison 
Eleanor Scott (Deputy Convener) 

Roseanna Cunningham  
Karen Gillon 
Maureen Macmillan 
Nora Radcliffe 
 
 

Also present: Ted Brocklebank, Susan Deacon, Fergus Ewing, Margaret Ewing, 
Alex Fergusson and Stewart Stevenson. 
 
The meeting opened at 9.37 am. 
 
Work Programme: The Committee considered its forward work programme. The 
Committee agreed to note the likely timeframes for undertaking work in relation to 
the Nature Conservation (Scotland) Bill, its inquiry into the National Waste Plan 
and the scrutiny of the draft Scottish Executive budget. 

In relation to the Nature Conservation (Scotland) Bill the Committee also agreed to 
authorise the clerks to seek Conveners’ Group approval for Committee visits to 
SSSI sites, and to seek an informal briefing from Scottish Executive officials, prior 
to undertaking formal Stage 1 scrutiny of the Bill. 
 
Public Petitions: The Committee considered the following petitions— 
 
PE 462 by Mrs Margaret Currie, PE 463 by Councillor Donald Manford and PE 
464 by Robert Cunyngham Brown on Sites of Special Scientific Interest. The 
Committee agreed to consider issues raised by the petitions as part of its Stage 1 
scrutiny of the Nature Conservation (Scotland) Bill. 

The meeting closed at 12.49 pm. 

Tracey Hawe 
Clerk to the Committee 
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 
 

MINUTES 
 

8th Meeting, 2003 (Session 2) 
 

Wednesday 8 October 2003  
Present: 
 
Sarah Boyack (Convener) 
Mr Rob Gibson 
Alex Johnstone 
Mr Alasdair Morrison 
 
Apologies:  Nora Radcliffe 
 

Roseanna Cunningham 
Karen Gillon 
Maureen Macmillan  
Eleanor Scott (Deputy Convener) 
 

The meeting opened at 10.00 am. 
 
Petitions: The Committee considered petitions PE246, PE462, PE463 and PE464 
on the procedure for the designation of Sites of Special Scientific Interest, Special 
Protection Areas and Special Areas of Conservation. The Committee noted its 
decision at its meeting on 10 September to consider issues raised by the petitions 
as part of its Stage 1 scrutiny of the Nature Conservation (Scotland) Bill. The 
Committee agreed to conclude its formal consideration of the petitions by writing to 
the petitioners inviting them to submit written evidence at Stage 1, both on the 
questions raised in the open call for evidence, and also on the extent to which they 
believe the changes proposed by the Bill address the issues of general principle 
raised by their petitions. The Committee agreed to continue consideration of the 
general issues raised by the petitions during the Stage 1 scrutiny of the Nature 
Conservation (Scotland) Bill.  

Nature Conservation (Scotland) Bill (in private): The Committee considered 
and agreed a programme of evidence for its Stage 1 consideration of the Bill. The 
Committee also agreed the terms of a call for written evidence on the Bill, and 
agreed to delegate to the Convener authority to approve any claims under the 
witness expenses scheme arising from this programme of evidence. 

The meeting closed at 1.27 pm. 

Tracey Hawe 
Clerk to the Committee 
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 
 

MINUTES 
 

9th Meeting, 2003 (Session 2) 
 

Wednesday 29 October 2003  
Present: 
 
Sarah Boyack (Convener) 
Karen Gillon 
Maureen Macmillan  
Nora Radcliffe 
 
Apologies:  Roseanna Cunningham. 
 

Mr Rob Gibson 
Alex Johnstone 
Mr Alasdair Morrison 
Eleanor Scott (Deputy Convener) 
 

The meeting opened at 10.03 am. 

Nature Conservation (Scotland) Bill: The Committee took evidence at Stage 1 
from— 

Councillor Alison Hay, Malcolm Muir and James Fowlie, COSLA 

Jo Lenthall, Scotland LBAP Project Officer, Scottish Biodiversity Forum 

Professor Jeff Maxwell, Royal Society of Edinburgh 

Professor Colin T Reid, UK Environmental Law Association. 
 

The meeting closed at 12.39 pm. 

Tracey Hawe 
Clerk to the Committee 
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 
 

MINUTES 
 

10th Meeting, 2003 (Session 2) 
 

Wednesday 5 November 2003  
Present: 
 
Sarah Boyack (Convener) 
Mr Rob Gibson  
Alex Johnstone 
Mr Alasdair Morrison 
Eleanor Scott (Deputy Convener) 
 

Roseanna Cunningham 
Karen Gillon 
Maureen Macmillan  
Nora Radcliffe 

The meeting opened at 10.01 am. 

Nature Conservation (Scotland) Bill: The Committee took evidence at Stage 1 
from— 

Richard Lockett, Perthshire Adviser, Farming and Wildlife Advisory Group 

Becky Shaw, Crofting Environment Officer, Scottish Crofting Foundation 

Alasdair Laing, Vice Convener, Scottish Landowners’ Federation 

Andrew Hamilton, Royal Institution of Chartered Surveyors 

Tony Andrews, Chief Executive, Scottish Countryside Alliance. 
 
The meeting closed at 12.35 pm. 

Tracey Hawe 
Clerk to the Committee 
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 
 

MINUTES 
 

11th Meeting, 2003 (Session 2) 
 

Wednesday 12 November 2003  
Present: 
 
Sarah Boyack (Convener) 
Mr Rob Gibson  
Alex Johnstone 
Mr Alasdair Morrison 
Eleanor Scott (Deputy Convener) 
 

Roseanna Cunningham 
Karen Gillon 
Maureen Macmillan  
Nora Radcliffe 

The meeting opened at 9.32 am. 

Nature Conservation (Scotland) Bill: The Committee took evidence at Stage 1 
from— 

Lloyd Austin, Lisa Schneidau and Jonathan Hughes, Scottish Environment 
LINK 

Professor Roger Crofts 

Professor John McManus 

Professor Charles Gimingham 

Dr Bob McIntosh, Director, Forestry Commission Scotland 

Nick Reiter, Director, Deer Commission for Scotland 

Professor Donald Davidson, Chairman, Advisory Committee on Sites of 
Special Scientific Interest. 

 
The meeting closed at 12.04 pm. 

Tracey Hawe 
Clerk to the Committee 
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 
 

MINUTES 
 

12th Meeting, 2003 (Session 2) 
 

Wednesday 19 November 2003  
Present: 
 
Sarah Boyack (Convener) 
Rob Gibson  
Maureen Macmillan  
Nora Radcliffe  
 

Roseanna Cunningham 
Alex Johnstone 
Mr Alasdair Morrison 
Eleanor Scott (Deputy Convener) 
 

Also present: Brian Adam, Susan Deacon, Marilyn Livingstone, Christine May, Des 
McNulty and Alex Neil. 
 
Apologies: Karen Gillon 
 
The meeting opened at 10.03 am. 
 
Nature Conservation (Scotland) Bill: The Committee took evidence at Stage 1 
from— 

Douglas Batchelor, Chief Executive, League against Cruel Sports 

Eleanor Dickson, Scottish Manager, Whale and Dolphin Conservation 
Society 

Dr Colin Shedden, Director (Scotland), British Association for Shooting and 
Conservation  

Bert Burnett, Scottish Gamekeepers’ Association 

Ian McCall, Director, Game Conservancy Trust 

Superintendent Mike Flynn, Scottish Society for the Prevention of Cruelty to 
Animals 

Alan Stewart, Wildlife and Environment Officer, Association of Chief Police 
Officers in Scotland 

Duncan Burd, Rural Affairs Committee, The Law Society of Scotland 

Dave Dick, Senior Investigations Officer, RSPB Scotland. 
 

The meeting closed at 1.31 pm. 

Tracey Hawe 
Clerk to the Committee 
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 

 
MINUTES 

 
13th Meeting, 2003 (Session 2) 

 
Wednesday 26 November 2003  

 
Present: 
 
Sarah Boyack (Convener) 
Karen Gillon 
Maureen Macmillan  
Nora Radcliffe  
 

Rob Gibson  
Alex Johnstone 
Jim Mather (Committee Substitute) 
Eleanor Scott (Deputy Convener) 
 

Apologies: Roseanna Cunningham, Mr Alasdair Morrison 
 
The meeting opened at 10.15 am. 

 
Nature Conservation (Scotland) Bill: The Committee took evidence at Stage 1 
from— 

Ian Jardine, Chief Executive, Jeff Watson, Director of Strategy and 
Operations (North) and Alan Hampson, National Strategy Officer, Scottish 
Natural Heritage 
Ross Finnie MSP, Minister for Environment and Rural Development.  
 

The Committee agreed to consider a draft Stage 1 report in private at its next 
meeting, and to consider any subsequent drafts in private at future meetings. 
 
The meeting closed at 13.35 pm. 
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 
 

MINUTES 
 

14th Meeting, 2003 (Session 2) 
 

Wednesday 3 December 2003  
 
 
Present: 
 
Sarah Boyack (Convener) 
Rob Gibson  
Alex Johnstone 
Mr Alasdair Morrison 
Eleanor Scott (Deputy Convener) 
 

Roseanna Cunningham  
Karen Gillon 
Maureen Macmillan  
Nora Radcliffe  
 

The meeting opened at 10.02 am. 
 
Nature Conservation (Scotland) Bill (in private): The Committee considered a 
draft Stage 1 report. A number of changes were proposed and agreed to. The 
Committee agreed to consider a further draft in private at its meeting on 10 
December 2003. 
 
The meeting closed at 12.14 pm. 

Tracey Hawe 
Clerk to the Committee 
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 
 

MINUTES 
 

15th Meeting, 2003 (Session 2) 
 

Wednesday 10 December 2003  
 
Present: 
 
Sarah Boyack (Convener) 
Rob Gibson  
Alex Johnstone 
Mr Alasdair Morrison 
Eleanor Scott (Deputy Convener) 
 

Roseanna Cunningham  
Karen Gillon 
Maureen Macmillan  
Nora Radcliffe  
 

The meeting opened at 10.34 am. 
 

Nature Conservation (Scotland) Bill (in private): The Committee considered a 
second draft Stage 1 report. The Committee agreed the report, subject to 
specified changes being made. The Committee also agreed arrangements for the 
publication and launch of the report. 
 
The meeting closed at 12.17 pm. 

Tracey Hawe 
Clerk to the Committee 
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ANNEX C – ORAL EVIDENCE AND ASSOCIATED WRITTEN EVIDENCE 
 
29 October (9th Meeting, Session 2 (2003)) – Written Evidence 

 

SUBMISSION FROM COSLA 

Introduction 
 
The Convention of Scottish Local Authorities welcomes the opportunity to respond 
to the Environment and Rural Development Committee’s call for evidence on the 
Nature Conservation (Scotland) Bill. This written response details COSLA’s 
answers to the questions set out by the Committee, and complements evidence 
that will be presented to the Committee by COSLA’s Environment, Sustainability 
and Community Safety Spokesperson Councillor Alison Hay on Wednesday 29th 
October 2003. Their comments add to those already made in the previous 
consultation by the Scottish Executive 
 
Part 1 of the Bill: the creation of a new general duty on public bodies to 
further the conservation of biodiversity: 
 
Is the scope and effect of the duty appropriate and clearly understandable?  
 
COSLA recognises that it is the Scottish Biodiversity Strategy, which we 
understand will be issued for consultation later in the year, which will determine 
the scope and effect of the duty on local authorities and other public bodies.  The 
absence of a detailed biodiversity strategy does create a difficulty for COSLA in 
commenting on the appropriateness of the duty, but this document is our attempt 
to present our understanding as based on the Bill and accompanying documents. 
We would also stress that given the short timescale to respond, over a holiday 
period, and the fact that COSLA represents 31 councils, it has not been easy to 
compile an entirely representative response. As such, COSLA may wish to raise 
further important points concerning the Bill at a later stage in the consultation 
period, and if so we will submit these in writing. 
 
COSLA welcomes the intention of the duty to ‘further biodiversity,’ and believes 
that if implemented successfully the duty could revolutionise nature conservation, 
allowing local authorities to manage their environments in an inclusive way that 
benefits the entire local community and ecosystem, and which does not rely on 
simply protecting individual sites or species. COSLA believes that, in order to 
realise the major benefits of the duty, councils will require some additional funding 
and the ready availability of practical advice. This advice needs to be drawn up 
with assistance from COSLA and other partner agencies and linked to the 
Biodiversity Strategy. This will be especially important in the process of 
implementing the duty. The exact funding required can only be fully quantified 
once the detail of the Biodiversity Strategy is known.  
 
COSLA would also like to take this opportunity to emphasise the importance of 
ensuring that this Bill links in with future legislation, especially the forthcoming 
Planning Bill and the implementation of the Strategic Environmental Assessment. 
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The committee will be aware that local authorities are currently engaged in work to 
introduce Local Biodiversity Action Plans (LBAPs), which go some way towards 
structuring a council or joint council strategy for managing biodiversity. However, 
the wide ranging duty proposed in Part 1 of the Bill will require a formal approach 
that will go beyond the LBAP process, requiring local authorities to take an active 
role in furthering biodiversity across departments and services. Currently it is 
biodiversity officers that are tasked with promoting biodiversity within councils; 
however, the demands of the duty will require council wide changes in culture and 
organisation that will require senior officer and elected member support. It is 
COSLA’s judgement that the efforts of biodiversity officers, although vital, will be 
not be sufficient to change policy throughout a council. Only by convincing senior 
local authority decision makers that the Bill represents an opportunity to gain 
substantive benefits, particularly relating to councils continuing work on 
sustainability, and by stressing the possible economic and social benefits, will local 
authorities adopt and implement new policies that place the duty at their heart. 
This is why the development of practical guidance, with the assistance of COSLA 
and others is so important. 
 
As in the LBAP process, local authorities will continue to take the lead in 
promoting local biodiversity, but they will be looking for the new duty and the 
Biodiversity Strategy to present councils with a clear and attractive path to follow 
to begin the process of change.  It will be important to able to help the process 
along with assigning some additional funding by the Scottish Executive to projects 
and departments, thereby assisting councils overcome the initial challenges of 
implementing the duty. Over the longer term, once the benefits have become 
apparent, councils will be more able to integrate biodiversity into everyday 
activities and thus further the Act’s implementation. 
 
As mentioned in the first paragraph it will be the Scottish Biodiversity Strategy that 
will inform public bodies on how the duty should be best applied to benefit local 
ecology. Local authorities will require, especially in the early stages of 
implementing the Act, practical guidance on the steps required to begin altering 
their corporate processes to comply with the duty. The guidance must be framed 
by COSLA,  with partners and must link closely to the Biodiversity Strategy. Much 
of the information that will be required by councils is already possessed by 
agencies such as Scottish Natural Heritage and the Scottish Environment 
Protection Agency. The sharing of data between agencies and with councils will be 
a vital part of informing those tasked with implementing the duty. The strategy is 
vital to the whole process and will determine the cost implication of the Bill; 
therefore, it is of crucial importance to COSLA and local authorities that they 
continue to be involved as central partners in the development of the strategy. 
 
It is COSLA’s view that the great benefits arising from the Bill will be realised when 
local authorities with the statutory agencies SNH and SEPA etc work together for 
the benefit of all. Scottish Natural Heritage currently funds many Local Biodiversity 
Action Plans and officers, and will be best placed to provide the central pool of 
expertise needed by local authorities to support delivery of the Bill. This may 
require SNH moving away from an orthodox nature conservation role, to provide 
ecological advice as and when required by a local authority, and as guided by the 
Biodiversity Strategy. Who ever provides the central advice required, it needs to 
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be available to senior officers and elected members who have the strategic view 
and political awareness to engender change within their council. If this advice is 
not provided by SNH as part of their statutory duty to advise government, then 
local authorities will require extra funding for the hiring of consultants and 
strategists.  
 
As mentioned previously we believe that some additional funding will be required 
to implement the duty, and to assist the joining up of processes and the work that 
councils already undertake. COSLA would wish to reiterate that the exact value of 
funding required cannot be quantified until after draft Biodiversity Strategy is 
issued for consultation, but we firmly believe that the initial stages will not be cost 
neutral for councils. Over the longer term, once the changes and benefits have 
started to be recognised, we believe that finances already allocated to nature 
conservation, sustainability projects, parks and land management concerns will, by 
definition, be better focused. 
 
In conclusion it is COSLA’s firm belief that if adequate resources are provided and 
if expert advice is made available to those responsible for implement change, then 
the biodiversity duty, as guided by the strategy, will give Scottish Local Authorities 
an invaluable tool to benefit biodiversity in local communities and their environs. 
 
Part 2 of the Bill: changes to the existing arrangements for the 
establishment and protection of sites of special scientific interest (sssi):  
 
Do the proposals for changes to the SSSI regime mesh appropriately with 
other legislation in this area, both domestic and at an EU wide level?  
 
Yes, it is COSLA’s belief that there is now an opportunity to ensure that the SSSI 
changes and other components of the Bill mesh with existing, and with pending 
legislation. A joined up approach is vital. 
 
Will the proposals achieve the stated aim of encouraging stakeholder 
involvement and making the administration of SSSIs more transparent and 
accessible?  
 
COSLA is happy with the desire of the Bill to make notification of SSSIs a more 
inclusive process, and the increased openness presented by Site Management 
Statements. 
 
Do the proposals strike the right balance between the public interest and the 
interests of land managers?  
 
The proposals are weighted towards the public interest; however, this is probably 
necessary to gain added protection of SSSIs, although a flexible approach is 
required that takes account of legitimate local economic and community interests 
as well as important scientific concerns. It is COSLA’s view that a reasonable 
balance has been reached. 
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Are the new provisions relating to Land Management and Nature 
Conservation Orders appropriate? 
  
The Land Management and Nature Conservation Orders are appropriate to allow 
for increased protection of SSSIs and surrounding land, while also helping to 
reduce bureaucracy for land managers. The impact on local communities of 
designating land surrounding SSSIs with Nature Conservation Orders needs to be 
assessed, and a flexible approach pioneered that allows for positive discussions 
with local people. 
 
Do the proposals provide sufficient incentives to land managers to engage 
in positive management measures?  
 
The reduction in ‘red tape’ should go some way to provide an incentive to 
landowners to manage their land in a positive way.  
 
Are the offences and penalties set out in this Part of the Bill appropriately 
and clearly defined? Is the scope of the right of appeal to the Scottish Land 
Court appropriate?  
 
COSLA welcomes the strengthening of the protection of SSSIs from poor land 
management and third parties, and also the right of appeal to the Scottish Land 
Court. 
 
Part 3 of the Bill: the extension and enhancement of the law in relation to the 
protection of birds, animals and plants by amending the current provisions 
of part i of the wildlife and countryside act 1981: 
  
Are the offences and penalties set out in this Part of the Bill appropriately 
and clearly defined?  
 
Yes, COSLA is happy that offences and penalties are appropriate and clearly 
defined. 
 
Are the powers conferred on police and wildlife inspectors adequate and 
clearly defined?  
 
COSLA again believes that the powers mentioned above are adequate for the 
purpose of protecting wildlife. We are also satisfied that this Bill closes loopholes 
that existed in previous legislation. 
 
Do the provisions of the Bill provide adequate protection to rare or 
endangered species?  
 
It is the belief of COSLA that the Bill strengthens the protection of rare species by 
tightening the law, and introducing the concept of reckless endangerment of 
wildlife. 
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Do the provisions relating to the use of snares strike an acceptable balance 
between land management and animal welfare concerns?  
 
Yes, the balance struck is acceptable to COSLA. 
 
Do the proposed amendments to the 1981 Act mesh appropriately with other 
legislation in this area, both domestic and at an EU wide level?  
 
In general the amendments interlock successfully with national and European 
legislation, although COSLA believes that measures to control alien and invasive 
plants overlap with this Bill and should be included in an appropriate manner. 
 
Other Matters: views are also welcome on the policy memorandum and financial memorandum of 
the bill: 
 
How helpful do you find these documents?   
Does the policy memorandum adequately set out (in paragraphs 49 – 56) the 
impact of the Bill on matters such as sustainable development and local 
government? 
Are the financial consequences of the Bill sufficiently clear? 
Also, do you have any comments on the consultation that the Scottish 
Executive carried out prior to the introduction of the Bill?  
 
The documents are helpful and provide a useful breakdown of the Bill’s intentions 
while also providing background information. The crucial document will be the 
Biodiversity Strategy that has yet to be published, which is to be regretted. 
 
COSLA is pleased by the acknowledgment in paragraph 55 that there is a 
fundamental connection between this Bill and sustainability. Local authorities need 
to be aware how their work to comply with this Bill complements their existing drive 
for sustainable development and their power to advance well being. 
 
The financial consequences of the Bill will only be clear when the draft Biodiversity 
Strategy has been issued for consultation. Only then will the true impact of the Bill 
on local authorities be known. 
 
Finally, COSLA welcomes the efforts of the Scottish Executive to consult widely on 
the Bill prior to its introduction. 
 
 

SUBMISSION FROM THE ROYAL SOCIETY OF EDINBURGH 

The Royal Society of Edinburgh (RSE) is pleased to address the Scottish 
Parliament Environment and Rural Development Committee Inquiry into the 
Nature Conservation (Scotland) Bill.  
 
The Society welcomes the Bill as a means of placing conservation measures 
within the wider context of biodiversity and as a means of delivering and securing 
the long-term health of our natural environment.  It builds appropriately on the 
strengths of the Wildlife and Countryside Act 1981 and provides enhanced 
legislative measures.  We believe that the Bill will have a potentially significant role 
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in reconciling environmental priorities with socio-economic expectations and 
contribute to rural sustainable development. 
 
Part 1 of the Bill: The creation of a new general duty on public bodies to 
further the conservation of biodiversity.  
 
Is the scope and effect of the duty appropriate and clearly understandable? 
 
We believe that the focus on biodiversity is right and will provide the necessary 
context and objectivity required in promulgating the duties necessary to ensure the 
conservation and protection of Scotland’s natural heritage. 
 
We believe that greater clarity is required to specify those resources to which the 
Bill applies – biodiversity on land, in the soil, in freshwater and in the seas around 
Scotland.  Clarification would enhance a general understanding of the purposes, 
intentions and context of the Bill particularly in relation to the Chapter dealing with 
Sites of Special Scientific Interest.  
 
The Scottish Biodiversity Strategy is of significant importance to the interpretation 
of the Bill and the duties that this will imply for those who have to implement the 
measures contained in the Bill.  Therefore, we believe it will be important to ensure 
that  

a. the Scottish strategy is firmly embedded within the context of the UN Environmental 
Programme Convention on Biological Diversity to give it both national and international 
force; 

b. it fulfils the obligations that Scotland has to effectively comply with the European Birds 
and Habitats Directive; 

c. it takes account of Scottish sustainable development policies;  
d. it takes account of the requirements of the conservation of the cultural and 

archaeological heritage of Scotland; and 
e. it has the capacity to integrate with and provide the context whereby the CAP reforms 

for agriculture that impact on environmental protection and enhancement through the 
Rural Development Plan and decoupling proposals can and will add value to nature 
conservation in Scotland. 

 
We would support measures that could strengthen and fully integrate these requirements 
within the context of the Bill. 

It is not clear to us what is meant by ‘provision for different cases’ within the 
context of a Scottish Biodiversity Strategy (Section 2 (3)). 
 
Part 2 of the Bill: Changes to the existing arrangements for the 
establishment and protection of sites of special scientific interest (SSSIs):  
 
Do the proposals for changes to the SSSI regime mesh appropriately with 
other legislation in this area, both domestic and at an EU wide level? 

 
We welcome the statement of purpose and the strengthening of the legislation 
regarding SSSIs but we think that the Bill requires to be more specific and explicit 
about how the proposed system will work.   
 

o Spatial unit used for selection – (at present the ‘area of search’ is based on an 
administrative entity) it should have a biogeographic significance - it has been suggested 
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that the Natural Heritage units used by SNH for its Futures Programme are the most 
appropriate – whatever unit is chosen should be part of the Bill. 

o In particular we think that the Bill should be clear about the scientific guidance that should 
be used in designating a site such as those produced by the Joint Nature Conservation 
Committee.  This deals with such aspects as rarity and uniqueness, and threats and 
vulnerability of species. 
 

Whilst the focus is on Scotland the wider context in which SSSIs might be 
considered in Scotland relative to the UK as a whole and internationally is also 
relevant and important.  This is recognised in the accompanying Policy 
Memorandum should it not be explicit in the Bill? 
 
We think that the current proposals have been developed as appropriate in the 
context of the broader European legislative frameworks determining protected 
sites (Natura 2000 sites (SACs and SPAs)) but could be strengthened as a 
consequence of our suggestions above.  
 
Will the proposals achieve the stated aim of encouraging stakeholder 
involvement and making the administration of SSSIs more transparent and 
accessible? 

 
We think that the Bill overall has improved the transparency and accessibility of 
the procedures involving the notification of an SSSI and for operations requiring 
consent.   
 
We support the statutory requirement that SNH has to produce a management 
statement when an SSSI is notified and the fact that the socio-economic issues 
associated with the notification can also be addressed.  The process is an evolving 
one which involves the owner/occupier and therefore should secure an agreed 
management procedure that succeeds in conserving and protecting the site with 
the owner/occupier’s cooperation and where necessary with a management 
agreement involving some form of financial compensation. 
 
SNH is also obliged to publish details of notification in the local press and on its 
Web Site and to ensure that the general public are aware of its rights.  The public 
therefore have the opportunity to comment and make representation. 
 
The Bill and its accompanying schedules provide a clear statement about the 
procedures that are required for a notification, the procedures for representations, 
and the role of the Advisory Committee. Similarly the Bill is explicit about 
operations requiring consent and the appeals procedure that can be followed.  It 
also makes clear the implications for third parties who may create damage. 
 
Do the proposals strike the right balance between the public interest and the 
interests of land managers? 

 
On the face of it, the overall procedures and accompanying policy statements with 
regard to the need to ensure the measures contained in the Bill are set within the 
context of sustainable development should provide the rationale whereby it ought 
to be possible to secure the right balance between the public interest and the land 
managers interest.  There is also an obligation on SNH to keep the public informed 
and provide opportunities for representation both with respect to SSSIs and Nature 
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Conservation Orders.  However, much will depend on the implementation of the 
Act that follows and the approach adopted by SNH who will be largely responsible 
for its implementation ‘on the ground’.   
 
The fact that owners/occupiers will receive compensation (reinforced by an 
appeals procedure) where they suffer financial loss because it is not possible to 
continue with an established management of the land is also a means of securing 
a balance that otherwise would not be possible. 
 
Are the new provisions relating to Land Management and Nature 
Conservation Orders appropriate? 
 
We believe that new provisions (SSSIs, Nature Conservation Orders and land 
Management Orders) provide the necessary framework required to safeguard the 
natural heritage while at the same time recognising the impact that this may have 
on the operations of an owner/occupier.  Opportunities to make representation by 
both the owner/occupier and the public are specified and where necessary 
arrangements for the compensation of owner/occupiers with respect to land 
management orders are clear and seem to us to be fair. 

 
Do the proposals provide sufficient incentives to land managers to engage 
in positive management measures? 

 
The requirement that SNH have to provide a management statement for SSSIs 
and that it is recognised that individual land managers should not be expected to 
carry a disproportionate share of the costs of delivering conservation and 
protection of special places are important positive features of the Bill.  Existing 
legislation already provides for positive management payments to be made by 
SNH such as through the ‘Natural Care’ initiative.  The Bill should improve the 
overall legislative framework by which payments such as these can be made. 
 
A great deal will depend upon how SNH field officers approach their task in 
securing appropriate management of sites.  Much has already been achieved 
through voluntary agreements with relatively little cost to the tax payer.  Generally, 
owners/occupiers will co-operate if they understand the purposes and objectives 
involved in conservation and protection.  It is therefore important that notification 
procedures use language that is understandable and that biodiversity strategies 
have resonance with both the owner/occupier and the public. 

 
Are the offences and penalties set out in this Part of the Bill appropriately 
and clearly defined? Is the scope of the right of appeal to the Scottish Land 
Court appropriate? 

 
In our submission to the Executive, we welcomed the strengthening of the Nature 
Conservation Orders but we were not convinced that the penalties were adequate 
regarding damage and prohibited operations.  We reasoned that environmental 
damage in some circumstances may require a level of remediation that will cost 
much more than £20,000 – the original proposed upper limit of a fine.  We 
welcome therefore the increase in the upper limit of a fine to £40,000 on someone 
who creates damage, undertakes a prohibited operation or who fails to carry out a 
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remediation order: this should create the necessary incentive to avoid creating 
damage in the first place. 
 
We support the right of appeal to the Scottish Land Court in relation to land 
management orders and also for the need for Ministers to hold inquiries where 
representation is made concerning nature conservation orders.  We believe that 
this provides the necessary scope for an owner or occupier of land to safeguard 
his/her interests and for the public to influence outcomes.  It is our opinion that the 
Land Court is the appropriate legal body to operate as the court of appeal to 
legislate in the areas specified by the Bill but its membership will require to be 
reviewed in order to ensure that appropriate ecological expertise is available to 
determine cases within the context of the purposes of the Bill. 
 
Part 3 of the Bill: The extension and enhancement of the law in relation to 
the protection of birds, animals and plants by amending the current 
provisions of Part I of the Wildlife and Countryside Act 1981: 
 
Are the offences and penalties set out in this Part of the Bill appropriately 
and clearly defined? 
 
Overall, we believe that they are but make one or two specific comments 
regarding the protection of cetacean (dolphins, whales and porpoises) populations 
below. 
 
Are the powers conferred on police and wildlife inspectors adequate and 
clearly defined? 

 
We believe that they are and have previously expressed our support for the 
proposed revised powers and duties of wildlife inspectors though we have some 
comments about the taking of samples from animals and reservations about the 
need to always have a veterinary surgeon take samples. 
 
With regard to taking of samples (Schedule 6, 15), the most convenient source of 
DNA from birds is a plucked feather since cells containing DNA adhere to its base. 
DNA can also be obtained from blood but this is avoided in some species, which 
easily succumb to the stress involved (e.g. passerines and some tetraonids such 
as ptarmigan).  
 
So far as mammals are concerned, some researchers are licensed by the Home 
Office to take tissue samples from mammals for the purpose of DNA analysis. 
Where relevant (i.e. for species on one of the schedules of Wildlife and 
Countryside Act 1981), these researchers would also be licensed by SNH.  In this 
context, it could be considered unnecessarily restrictive to ensure that the sample 
may only be taken by a qualified veterinary surgeon.  Removal of a single feather 
from a bird does not require a veterinary qualification and in the case of some non-
bird species, licensed researchers will be more proficient than inexperienced 
veterinary surgeons in obtaining the required samples. The act should, therefore 
refer to "suitably qualified and experienced personnel" 
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Do the provisions of the Bill provide adequate protection to rare or 
endangered species? 
 
We believe that they do and we note the intention to strengthen the legislation 
protecting marine mammals, except for seals (Schedule 6, 8(6) page 47). While 
some cetacean (dolphin, whale and porpoise) populations are vulnerable, the 
same could be said for some seal populations. If seal populations are excluded 
because they are protected under the Conservation of Seals Act 1970, then it 
should be noted that this Act does not protect seals for most of the year. If seals 
are excluded because they are deemed to be a pest species, it should be noted 
that cetaceans are likely to be responsible for a greater level of predation of fish 
than seals. There is, therefore, little logic in not providing seals with the same level 
of protection as cetaceans, albeit that exceptions may be made possible to kill 
seals under the terms of the Conservation of Seals Act 1970. This is made more 
important because it is evident that there is confusion amongst the public about 
seal species identification. In certain areas the “common seal” is not common and 
is vulnerable to being confused with its more abundant cousin, the grey seal. 
Therefore, all seals should be afforded protection and this protection should only 
be lifted as a result of an application for a license to kill seals for the purposed 
specified in the Conservation of Seals Act 1970. Moreover, it should be noted that, 
while some seal populations in Scotland have been increasing, others have not. 
The slow demographics of seals are similar to those of cetaceans and many 
seabirds all of which enjoy protection based upon their level of vulnerability. Seals 
have the same level of vulnerability and should enjoy the same basic levels of 
protection. 
 
However, we support the modification of the Conservation of Seals Act 1970 
(Schedule 7, 2 page 55) in the Bill.  This aligns it with a level of management 
control that would be expected for a species that enjoys protection under the EU 
Habitats Directive.  It would be appropriate, for example, to require individuals to 
apply for licenses to kill or take seals at all times of year, not just during the closed 
seasons.  It may also be appropriate to require, as a condition of licenses granted 
under the Conservation of Seals Act 1970, all applicants to provide a return of 
seals shot together with proof of species identity.  The reason for this is that it is, in 
effect, impossible to develop a structured management system for seals unless 
the main sources of killing are known. 
 
We note and welcome the decision to include fungi and non-vascular plants in the 
definition of ‘wild plant’.   
 
Do the provisions relating to the use of snares strike an acceptable balance 
between land management and animal welfare concerns? 
 
We believe that they do and note that the changes made since the first draft of the 
Bill accord more closely to the submission that we made to the Executive 
regarding the use and possession of self-locking snares and other unauthorised 
traps.   
 
The omission of unauthorised possession of poisoned bait is still of concern.  
Poisoning of raptorial birds remains a problem in Scotland and the proposed 
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legislation is an appropriate opportunity to address this problem. One possibility 
would be that those who use poison to control vermin should be licensed to do so 
in return for the right of wildlife inspectors to investigate, without prior notice, how 
those poisons are deployed and what safeguards are in place to ensure that non-
target species are not exposed to them. This would be analogous to the current 
Home Office system whereby researchers are licensed to carry out experiments 
on animals but inspectors can enter licensed premises at any time without notice.   
 
Do the proposed amendments to the 1981 Act mesh appropriately with other 
legislation in this area, both domestic and at an EU wide level? 
 
We have no comment to make here. 
 
Other matters: Views are also welcome on the policy memorandum and 
financial memorandum of the Bill: 

 
How helpful do you find these documents?  
 
These were essential, as were the Explanatory Notes in being able to better 
understand the full implications of the Bill and the measures that it contains. 
 
Does the policy memorandum adequately set out (in paragraphs 49 – 56) the 
impact of the Bill on matters such as sustainable development and local 
government?   

 
It could be argued that a greater focus on how the concept of sustainable 
development is intended to guide the implementation of the Bill would be 
beneficial.  It would be my personal view that this requires to have much greater 
weight in terms of thinking about how the Bill’s measures accord with sustainable 
development policy and what this actually means in practice.  SNH have a 
statutory obligation to operate within the context of sustainable development.  A 
greater clarity as to the implications and interpretation of this obligation in relation 
to the requirements of the Bill would benefit from being unequivocally developed. 
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SUBMISSION FROM THE SCOTTISH BIODIVERSITY FORUM 
(on behalf of the LBAP Working Group) 

 
The Scottish Biodiversity Forum's (SBF) Local Biodiversity Action Plan (LBAP) 
Network responded and supported the publication of the draft bill in June 2003, 
and is happy to give evidence to the Environment and Rural Development 
Committee on Wednesday 29 October 2003. 
 
What is an LBAP? 
 
The LBAP is a mechanism that seeks to ensure that nationally and locally 
important species and habitats are conserved and enhanced in a given area 
through focussed local action.  The LBAP process is a resounding success 
reflecting the significance of biodiversity to life in Scotland, and because everyone 
(national government agencies, community groups, environmental organisations, 
businesses, farmers, fishermen, school children) have a stake in their environment 
and the quality of life it supports.  The LBAP process brings the range of 
viewpoints together to agree, and then pursue, a common goal; it is this 
partnership element that has been the LBAP process' greatest strength, and which 
has been adopted nationally through the SBF and in its development of a draft 
Scottish Biodiversity Strategy. 
 
What are LBAP functions? 
 
- To translate national targets for species and habitats, as specified in the UK Biodiversity Action 

Plan (UKBAP), into effective action at the local level. 
- To stimulate effective local working partnerships to ensure that programmes for biodiversity 

conservation are developed and maintained 
- To raise awareness of the need and responsibilities for biodiversity conservation and 

enhancement in the local context. 
- To identify biodiversity resources and priorities in the local area. 
- To identify targets and habitats important to the local area, including both the rare and the 

common, according to local circumstances. 
- To ensure that delivery mechanisms for conservation and enhancement of biodiversity 

resources are promoted and understood at the local level. 
- To provide a local basis for monitoring progress in biodiversity conservation. 
 
What are LBAP benefits? 
 
Awareness 
- Raises public awareness of the wildlife and flora of an area in the international, national and 

local context. 
- Highlights the influence of local biodiversity on the quality of life and economic opportunities. 
- Promotes knowledge of less well-known species and habitats. 
- Emphasises the contribution of local wildlife and flora to local character and distinctiveness. 
 
Action 
- Focuses action on species and habitats most in need through prioritisation of resources at the 

local level 
- Measures achievement through the identification of clear objectives and targets. 
 
Involvement 
- Promotes participation and consensus amongst a wide range of sectors. 
- Enables local implementation, community involvement, and ownership. 
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- Develops responsibility for all. 
 
Funding/resources 
- Identifies a broad range of funding opportunities. 
- Enables pooling of resources and expertise, and sharing of workload. 
- Makes best use of existing funding sources, and identifies priorities for further resources if they 

are available. 
 
Integration 
- Informs other plans, programmes and strategies, including statutory development plans, of 

local priorities. 
- Converts broad sustainability objectives into specific actions for wildlife and provides indicators 

of a wider environmental quality. 
 
The essence of the work of the Local Biodiversity partnerships is the engagement 
of stakeholders at every stage of the LBAP development.  This approach, which 
has been used in the advancement of this legislation, is wholly supported by the 
SBF. 
 
The SBF's LBAP Network strongly welcomes this new legislation, for the duty to 
further the conservation of biodiversity by every public body and office holder, and 
the links made to the Scottish Biodiversity Strategy (SBS), in Part 1. 
 
However, the SBF's LBAP Network put forward the following comments: 
- The SBF has carried out market research, which indicates that only a limited number of the 

Scottish population have an understanding of the term 'biodiversity'.  It is, therefore, important 
that the definition in the Convention of Biological Diversity is cited: "Biological diversity" means 
the variability among living organisms from all sources including, inter alia, terrestrial, marine 
and other aquatic ecosystems and the ecological complexes of which they are part; this 
includes diversity within species, between species and of ecosystems. 

- The link between the duty and the SBS can be improved and strengthened.  In Section 1(2) “a 
body or office-holder must have regard to (a) any strategy designated under section 2(1)”.  
Section 2(1) states that “Scottish Ministers may designate as the Scottish Biodiversity Strategy 
one or more strategies …”.  However, as the Scottish Biodiversity Strategy will be the only 
means by which the duty to further the conservation for biodiversity can be further detailed and 
delivered, the wording should reflect that of a requirement eg “The Scottish Ministers must 
designate as the Scottish Biodiversity Strategy one or more strategies …”. 

- A draft SBS (worked up by the SBF) was presented to Ministers in February 
2003.  The SBF are assisting the Scottish Executive in preparing a final SBS.  
This will contain actions required to further the conservation of biodiversity in 
Scotland.  Therefore, there should be a statement under Section 2 stating that 
those public bodies and office holders who have actions, as detailed in the 
SBS, have a legal requirement to carry out these actions. 

- As biodiversity conservation is about specific action for priority habitats and species there 
needs to be two further requirements: 

- the SBS must identify these priority habitats and species in Scotland, and to report on their 
status and trends; 

- ensure public bodies and office holders have regard for the aims and actions detailed in the 
UKBAP and LBAPs for priority habitats and species. 

 
Although it is recognised that there will be resource implications associated with 
the duty and the SBS, the duty can, to a large extent, be implemented through 
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existing functions and existing money.  A couple of examples are cited below.  A 
publication [in progress] looks at how biodiversity conservation can be achieved 
through the statutory obligations detailed in the Local Government in Scotland Act 
2003, for best value and community planning and sustainable development. 
 
Bingham’s Pond (Glasgow City Council) 
The site was subject to health and safety complaints from local residents.  The 
pond supported around 90 mute swans, which were fed eight loaves of bread 
daily, despite notices asking the public to refrain.  The main health and safety 
elements related to swan faeces (disease, dangers of slipping, caustic nature, 
smell).  To deal with this complaint Glasgow City Council (in collaboration with 
Hessilhead Rescue Centre) removed the birds.  The Council created a suitable 
breeding habitat for a pair of swans (their territorial nature will control future swan 
numbers) by creating two islands.  Residents have been involved throughout.  A 
response to a threat to public health has resulted in economic, social and 
biodiversity gain.  In the long term this project will be cheaper than having to 
frequently remove the swans and keep cleaning the site.  Socially, as the 
community was (and still are) involved they feel ‘ownership’ of the site by helping 
keep the pond clear of litter and using the area for recreational and educational 
activities.  Biodiversity has benefited, and will continue to do so as the vegetation 
becomes more established and continues to increase. 
 
Callander Meadows (Stirling Council) 
Callander Meadows is a mix of amenity grassland, scrub woodland, and managed 
meadow offering a variety of recreational activities.  In 1999 a project to increase 
the biodiversity of the park, by reducing the frequency of mowing from five to just 
once a year, was started.  The economic gains are that the cost of one annual 
meadow cut and associated baling is less that five amenity cuts, with the 
opportunity of selling the annual cut as hay currently being investigated.  Socially 
the park is offering more to the visitor as the area is very peaceful and attractive 
with the meadow flowers and long grasses, there are educational interpretation 
boards, and donated benches along the footpath so people of all ages and abilities 
can enjoy the experience.  Biodiversity conservation gain includes an increased 
variety of grasses and flowering plants in the area, and many invertebrate and 
small mammals species have been newly noted to the park. 
 
 

SUBMISSION FROM THE UNITED KINGDOM ENVIRONMENTAL LAW ASSOCIATION 

The United Kingdom Environmental Law Association (UKELA) is grateful for the 
opportunity to give evidence to the Committee.  UKELA is an association open to 
all those interested in the formulation and application of environmental law.  Its 
concern with environmental policy is limited to promoting effective legislation and 
implementation of environmental policy through the law.  This evidence is based 
on earlier comments prepared by a group of members from both the Scottish Law 
and Nature Conservation Working Groups of the Association.   
 
General Comments 
 
The Bill as a whole is strongly supported.  It amounts to an improvement in the law 
overall, securing clearer provision for the protection of biodiversity whilst 
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respecting the rights of the owners and occupiers of land, and we welcome the 
changes made between the draft Bill and the version introduced to the Parliament.   
 
Nevertheless, we deeply regret that more is not being done to produce a 
consolidated statement of the law.  This Bill offers a once in a generation 
opportunity to restate the whole of the law on nature conservation in a single, 
coherent set of provisions and achieve effective and accessible legislation; it 
should be taken.  Although the Bill does offer a virtually complete statement of the 
law on SSSIs and related matters, other important habitat protection measures 
remain in other legislation, notably the Conservation (Natural Habitats etc) 
Regulations 1994, whilst the provisions authorizing management agreements 
remain scattered throughout several other enactments.  More seriously, the 
amendments to the law on species protection by means of detailed amendments 
to the Wildlife and Countryside Act 1981 leave the law in a state that makes it all 
but unusable.  Users of the law will be faced with the text of the 1981 Act as 
originally enacted, the text as amended on several occasions for the whole of 
Great Britain, then the text as amended separately for England and Wales by the 
Countryside and Rights of Way Act 2000 and for Scotland by the new Act, in each 
case having to “cut and paste” individual words and phrases into existing text in a 
way that makes it very difficult indeed to gain an overall impression of what the law 
says.  The full legal picture can then be appreciated only by considering the 1994 
Regulations as well.  This is about as far as it is possible to get from accessible 
and effective legislation.  A great opportunity is being missed.  If legislative 
pressures lead to reform by way of amendment, there should be a clear 
commitment to consolidation in the very near future.  
 
Part 1 
 
The introduction of this general duty is strongly supported and we welcome the 
addition of a reporting requirement since the draft Bill.  There may be questions 
over how this new duty relates to other existing duties, e.g. the duty to have regard 
to the desirability of conserving the natural heritage (Countryside (Scotland) Act 
1967, as amended).  The existence of overlapping duties is likely to confuse and 
obscure the message that care of the environment should be a basic consideration 
in all activities. 
 
Part 2 
 
Section 3(2)  This sub-section makes use of the term “natural heritage” which has 
been increasingly used in other legislation, but the definition given in section 56 is 
slightly different from those used previously, e.g. in the Natural Heritage (Scotland) 
Act 1991 and the National Parks (Scotland) Act 2000.  Although a definition that is 
thought to be flawed should not be maintained indefinitely simply for the reason of 
consistency, the advantage of using the same phrase in different legislation is lost 
if it is given a slightly different definition each time and users are left to wonder 
how significant the differences in wording are meant to be and how much impact 
they will have in practice. 
 
Section 7.  The introduction of the power to respond to urgent situations is a 
welcome provision that removes the need to be cautious in determining the 
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operations to be listed as requiring consent, enabling the achievement of the 
policy goal of a “lighter regulatory touch”. 
 
Section 16.  The power for SNH to refuse consent to an application to carry out 
such operations is a significant and welcome change in the law. 
 
Sections 18 and 34. There is clearly a need for an appeal mechanism in relation to 
the exercise of powers in the Bill and making use of an existing structure such as 
the Scottish Land Court is sensible.  However, the Association believes that use of 
the Land Court will only be acceptable if there are clear changes to its composition 
to ensure that it has the expertise to deal with arguments based on ecology as well 
as agriculture and that it is seen as being a balanced tribunal, not one inevitably 
biased in favour of land managers.  In this new role the Court is being asked to do 
something quite different from its current task, and it must change to reflect this.  
The legislation governing the Court does permit the use of assessors, who could 
provide the scientific expertise to support the Court, but the membership must also 
give confidence that there will be a fair assessment of conflicts between the 
demands of conservation and the desires of land managers.  It is significant that at 
present the members of the Court (other than the Chairman) are sometimes 
referred to as 'the agricultural members' and a body that is seen in this way will 
hardly be accepted as an impartial tribunal to decide disputes between farmers 
and SNH.  The membership of the Court must be visibly changed before it is 
acceptable as the appeal tribunal under this Bill, and to satisfy the requirement of 
being an “impartial” tribunal under article 6 of the European Convention on Human 
Rights.  This might be achieved by introducing a suitable provision into the Bill, 
specifying the interests and expertise to be held by at least some members of the 
Court, offering a guarantee that a range of backgrounds will be represented. 
 
Section 21.   The incorporation of the provisions on the Advisory Committee on 
SSSIs within this Bill is a small but most welcome contribution to providing the 
comprehensive statement of the law called for in our General Comments. 
 
Section 23.  In the absence of wider measures for the marine environment, there 
is a case for extending the powers under section 23 to marine sites to provide a 
power to deal with any serious threats.  This is seen as an interim measure, 
pending the comprehensive legislation on marine conservation that is urgently 
needed. 
 
Section 31.  We welcome the amendment of this provision since the draft Bill to 
include a express reference to when as well as how the operations are to be 
carried out (s.31(1)(d)(iii)).  
 
Section 47.  Given that the fact that certain actions have taken place may be 
known immediately but their consequences may not be obvious for some time 
(e.g. has inappropriately timed cutting of vegetation in fact damaged a colony of 
plants or will they reappear next growing season as usual), there is a case for 
making it clear that the evidence sufficient to warrant proceedings includes 
evidence of the consequences of the act, not just of the act itself.  The 
consequences of a potentially harmful act are relevant to the prosecutor’s decision 
whether or not a prosecution is in the public interest and it would be undesirable to 
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force a premature decision in the absence of important evidence that will be to 
hand once the annual cycle has passed. 
Section 48.  Section 48(1)(c) appears to contemplate the commission of a criminal 
offence by an unincorporated association, which by definition lacks legal 
personality and therefore presumably cannot be convicted of a crime (unlike the 
bodies mentioned in section 48(1)(a) and (b)).  Does this create a difficulty in 
establishing that 'an offence has been committed' by such a body in order to bring 
this provision into action? 

 
Part 3 
 
The Association strongly supports the changes proposed, including the 
penalization of “reckless” conduct and the limitation of defences to ensure 
compliance with EC law.  Nevertheless, as set out in the General Comments 
above, it strongly believes that in view of the widespread changes which are being 
made in the Bill, there is a convincing argument for using the Bill as an opportunity 
for a comprehensive restatement of this area of law.  It is deeply regrettable that 
the proposed changes are effected by means of amendments to the 1981 Act.  
Ideally the 1994 Habitats Regulations, which are themselves likely to be amended, 
should be wholly integrated into the restatement of wildlife law.  If that is not 
possible, then there should be as much alignment as possible, adopting the same 
wording for the same ideas, rather than there being minor differences in wording 
where there seems no real difference in intended meaning. 
 
Schedule 6 
 
Paragraph 2(6).  The Association notes that this provision is limited to disturbance 
of lek sites whilst in active use.  Given the difficulty of identifying these sites at 
other times, this is appropriate, but does place an onus on ensuring that such sites 
are designated as SSSIs in order to protect them throughout the year.  An 
alternative approach would be to add the capercaillie to the list of species 
protected under what is currently Schedule 2 to the 1994 Habitats Regulations, 
which would provide protection for their breeding grounds.  This approach would 
blur what is at present a sharp divide between the measures implementing the 
Birds Directive and the Habitats and Species Directive, but shows the convenience 
of moving towards a single integrated statement of the law.   
 
Paragraph 7.  We welcome the introduction of this example of 'cross-compliance' 
but note that there is scope for wider application of this principle, e.g. between the 
wildlife provisions and those in relation to animal cruelty.  
 
Paragraph 8(6).  The Association supports this proposal.  In order to avoid 
unjustified claims of ignorance when people persist in activities not immediately 
directed against these species but known to cause disturbance to them, there may 
be a case for official Codes of Conduct on particular activities (fishing, offshore 
energy operations (oil and gas, wind and tidal), 'whale-watching', etc.) which would 
spread good practice, identify particularly unacceptable practices and be taken 
into consideration when a court is considering whether particular harmful actions 
have been taken 'recklessly'. 
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Paragraph 13.  There is a need for a review of the scheme for both general and 
specific licences.  The general licences present a particular problem, in that 
although in effect they grant a wide exemption from the law for the benefit of all 
occupiers of land, they are not available in any public format.  The difficulty of 
access to the law is exacerbated by the fact that there are so many general 
licences (more than 20 separate general licences), which makes it even harder to 
ascertain the overall position.  There must be many unwitting breaches of the law 
because people know generally that certain actions are authorized but do not 
observe the terms of the licences; this will become more common if the restriction 
introduced by the new section 16(4A) is simply added as a qualification in the 
general licences.  There is a major public education task to be carried out here, 
which can only be effective if the legal position is simplified and presented in a less 
secretive manner. 
 
Paragraph 15.  The powers of enforcement here might usefully be consolidated 
with those in sections 43 to 45 of the Bill to produce a simple, consistent and 
coherent set of powers.  Consideration should also be given to the extent to which 
any further changes to the rules of evidence are needed to deal with the nature of 
the crimes here, in particular in relation to corroboration, similar to the provision in 
section 23(5) of the Deer (Scotland) Act 1996, or in relation to the use of 
presumptions. 
 
Paragraph 17.  Whilst the simplicity and flexibility of the new provision is noted, the 
power to amend Schedules in relation to particular provisions, places or times 
must be used with restraint.  Having different versions of the same Schedule to the 
same Act for different parts of Great Britain will not contribute to the simplicity or 
accessibility of the relevant legislation.  
 
Paragraph 20.  The clarifications of these definitions is welcome, but there remains 
an unresolved issue in relation to hybrid species, as noted below. 
 
Further issues 
 
Hybrids.  At present the legal protections (or exceptions) apply only to the species 
as listed in the various Schedules to the 1981 Act and 1994 Regulations.  In 
practice, though, many species are subject to a degree of hybridisation in the wild.  
This is especially the case for plants, e.g. many hybrids of Japanese Knotweed, an 
invasive non-native species listed in Schedule 9 to the 1981 Act as Polygonum 
cuspidatum have been found in the wild in Great Britain.  The recent controversy 
over the ruddy duck also highlights the issue of hybridisation.  Especially as 
genetic technology reveals the diversity within apparent species, there is a danger 
of the current format, based on 'pure' species being found wanting.  The legislation 
should expressly allow for hybrids, ass has been done for deer in section 45(1) of 
the Deer (Scotland) Act 1996. 
 
Non-Native Species.  Given the recent consultation paper on this topic, it would 
appear likely that some provisions may be added to the Bill at a later stage.  These 
should be announced as soon as possible to allow adequate time for their impact 
to be fully considered before the Bill is passed. 
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Scottish Parliament 

Environment and Rural 
Development Committee 

Wednesday 29 October 2003 

(Morning) 

[THE CONVENER opened the meeting at 10:03] 

Nature Conservation (Scotland) 
Bill: Stage 1 

The Convener (Sarah Boyack): I welcome 
committee members, witnesses, press—if any—
and members of the public. We have not received 
any apologies this morning. I remind everyone to 
switch off their mobile phones, so that they do not 
interrupt the meeting. 

Item 1 is our scrutiny of the Nature Conservation 
(Scotland) Bill. This is the first of five evidence 
sessions that are planned for our stage 1 
consideration of the bill. Our job is to examine the 
bill and report to the Parliament on its general 
principles. We issued an open call for written 
evidence, and we have tried to get as 
representative a selection of witnesses as possible 
in the time available to us for stage 1.  

We will be focusing this morning on part 1 of the 
bill, which provides for the conservation of 
biodiversity. We have lined up two panels of 
witnesses, and I am glad to see the first one 
before us. We have before us Councillor Alison 
Hay, environmental spokesperson for the 
Convention of Scottish Local Authorities; Malcolm 
Muir, countryside services manager at South 
Lanarkshire Council; and James Fowlie, COSLA’s 
policy manager.  

As is our intention for the whole of evidence 
taking at stage 1, we will not hear opening 
statements from the witnesses. However, all 
members will have copies of the written evidence 
that has been submitted. COSLA has submitted 
two papers detailing its views on the draft bill. I 
thank COSLA for providing those to us in advance. 
I am aware that it was a major effort to get the 
papers to us in a short time scale, but that has 
been helpful, as it has allowed members to get to 
grips with your views.  

I invite members to kick off the questioning to 
the COSLA representatives, starting with Maureen 
Macmillan. As I do at every meeting, I plead with 
members and witnesses to keep their questions 
and answers as concise and focused as possible.  

Maureen Macmillan (Highlands and Islands) 
(Lab): As the convener said, the papers that you 
submitted were very informative. I wish to pick up 
on the paragraph that goes from the bottom of 
page 1 to the top of page 2 of your main 
submission. I detect in it concerns about the 
proposed duty to further biodiversity. You state:  

“the demands of the duty will require council wide 
changes in culture and organisation that will require senior 
officer and elected member support … Only by convincing 
senior local authority decision makers that the Bill 
represents an opportunity to gain substantive benefits … 
will local authorities adopt and implement new policies that 
place the duty at their heart.” 

To what extent are you worried about a lack of 
support for the changes that will have to be made? 
How ready are local authorities to take on that 
duty? 

Councillor Alison Hay (Convention of 
Scottish Local Authorities): On the whole, we 
welcome the bill. Most councils have been working 
quite hard on the biodiversity action plan. We are 
ready as far as that is concerned, in that a plan is 
there. The issue is more one of implementation.  

The action plan has not reached the top of the 
agenda in many councils, and is seen as an add-
on, rather than an integral part of the way in which 
councils draw up their policies. The plan is not in 
the centre of some councils’ programmes, and 
some members and officers are unaware that it 
exists. Those who are interested in the plan know 
about it; those who are not particularly interested 
in it do not. It needs to gain a higher profile in 
councils and it requires member support. I 
welcome the duty of biodiversity, as do councils in 
general, but we will need to work to give it a more 
centre-stage profile.  

Maureen Macmillan: How do you propose to do 
that? 

Councillor Hay: It is quite difficult to answer 
that. Malcolm Muir might have some thoughts.  

Malcolm Muir (Convention of Scottish Local 
Authorities): Over the past five years, we have 
found local biodiversity action planning to have 
been an extremely powerful and valuable process 
in engaging the public, local partners, regulatory 
agencies and non-governmental organisations. I 
think that local government welcomes the Nature 
Conservation (Scotland) Bill and will welcome 
elements of the responsibility that is associated 
with it. However, a co-ordinating mechanism is 
required for the Executive, Scottish Natural 
Heritage, the other regulatory agencies and local 
government to allow local government to focus 
attention and to bring in the necessary expertise to 
enable us to take the measures forward.  

Maureen Macmillan: I notice that you say 
something to that effect further down in your 
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submission, on the sharing of data among 
agencies and with councils. 

Malcolm Muir: That is an example, yes.  

Councillor Hay: We are already some way 
down the line in that regard. We have benefited 
from expertise in the context of our waste plan, 
and we have regular dialogue with the Scottish 
Environment Protection Agency, SNH and the 
forestry bodies. The basis is there, but it needs 
beefed up. 

Maureen Macmillan: Is every council at the 
same state of readiness, or is there a divergence 
of states of readiness? 

Councillor Hay: The honest answer is that I am 
not entirely sure, but my feeling is that different 
councils are at different stages. Speaking for my 
council, I can say that we have our action plan and 
it has been publicised. I do not know about other 
authorities.  

Malcolm Muir: One of the strengths of the 
biodiversity process over the past few years has 
been its evolutionary nature. A lot of bottom-up 
work has been going on across Scotland, some of 
it extremely successful and hard-hitting and some 
of it a bit more diffuse. Another reason why we 
want national co-ordination is because we need to 
pick up on best practice, highlight where it has 
been successful and help all councils to come on 
board. 

Maureen Macmillan: The Executive could take 
a lead in that regard. 

Malcolm Muir: Yes. 

Mr Alasdair Morrison (Western Isles) (Lab): 
Can you cite examples of councils that are placing 
great emphasis on the plan and ones that are not? 

Councillor Hay: It is a bit difficult to do so. We 
have been working hard to produce a physical 
document but we do not have a strategy, as it 
were. The approach will hinge on that strategy, 
which is still being worked on. As we know, the 
devil is in the detail, and we must be careful about 
how we compose the strategy. We would like to 
work closely with the Environment and Rural 
Development Committee, the biodiversity forum 
and others to develop the strategy. 

Nora Radcliffe (Gordon) (LD): Do you think 
that the biodiversity strategy, when it is agreed, 
will supply the degree of national co-ordination 
that you mentioned is required? If not, what 
specific mechanisms do you have in mind? 

Malcolm Muir: Our view is that the strategy 
needs to focus, initially at least, on tranches of 
clear and achievable actions on which local 
government and the other main partners will be 
able to agree and which they will be able to deliver 
in the first three years. 

As I said, there is a lot of good practice. Where 
there is great success, it is due to fundamental 
and effective partnerships among the regulatory 
agencies, local government and other 
representative bodies such as NFU Scotland, the 
Scottish Landowners Federation and fisheries 
interests. In our area, our approach to nature 
conservation has been transformed by the 
biodiversity plan. It has influenced the 
development of our woodlands strategies, for 
example. We can draw on expertise from SNH 
whenever we want to. With the Forestry 
Commission and SNH as partners, we are 
bringing in substantial amounts of European 
money to support forest habitat networks. Further, 
the plan is beginning to impinge on important 
areas such as the protection of Glasgow from 
flooding, as that issue links to wider catchment 
issues relating to the Clyde. 

Increasingly, the biodiversity plan is becoming 
an important tool. We need to focus on that. 

Councillor Hay: We have a huge opportunity to 
integrate various areas of work a lot more. In 
relation to the proposed planning bill, for example, 
we need to ensure that sustainability, best value, 
biodiversity, conservation and planning are linked. 
However, there is a huge amount of work to be 
done.  

Mr Rob Gibson (Highlands and Islands) 
(SNP): I am sure that you will agree that, because 
many of the biodiversity ideas came from the 
bottom up, it will be essential to involve community 
councils as your work progresses. Will you expand 
on that? 

Councillor Hay: Recently, a marine 
conservation area was designated in my council 
area. That designation required us to have local 
discussions with fishermen and others who use 
the marine environment. Those in-depth 
discussions included community councils and 
other organisations. The process, which was led 
by SNH, worked well. It was an example of 
excellent local consultation and partnership 
working by everyone involved. If we are to be 
successful, we must get people on board and, to 
do that, we must talk to them. I advocate local and 
rigorous consultation. 

Mr Gibson: Your paper mentions the fact that 
the process will require more finance. It is obvious 
that a continual flow of information will require 
more money. Have you quantified that or are you 
still in the early stages? 

10:15 
Malcolm Muir: A lot will depend on the strategy. 

One of the core points about the biodiversity 
process is that it is not about orthodox nature 
conservation, but about fundamental resource 
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protection; it is about protecting the life-support 
systems within which human economies and 
quality of life have developed. Much of what we 
need to deliver can be delivered through existing 
local government structures and functions. Local 
government is important because it already has an 
influence on biodiversity through the planning 
system and its land-management remit. We must 
deliver through small changes in the big players. 
At its broadest, the bill’s impact will be largely cost 
neutral, but pump-priming money will be needed to 
get the system up and running. Local government 
badly needs access to expertise in the issues 
involved. 

My council has run a number of pilots linked to 
biodiversity in the past few years in which 
consultation has been one of the fundamental 
issues. In the urban part of my council area, we 
have run a project to look after an important piece 
of woodland next to Larkhall that has been 
designated as a special area of conservation. The 
community council, tenants associations and local 
interest groups have been involved from the 
beginning and representatives of those bodies 
now form the management committee that runs 
the site. We are also considering a pilot 
catchment-management project for one of the 
main tributaries of the Clyde. We are engaging not 
only with the regulatory agencies, but with 
fishermen’s associations, the local farming 
community and other people who are involved. 
Our forest habitat network includes 
representatives of the farming community—they 
sit on steering groups and are involved in the 
process. We also provide newsletters for all the 
farmers and other people who are engaged in the 
process. We find that our approach to those pilot 
schemes pays off effectively. 

Eleanor Scott (Highlands and Islands) 
(Green): My question is a sort of follow-on one, 
but not quite. Your submission raises concerns 
about section 14 consents. Section 14 will place a 
duty on public bodies not to carry out without 
consent operations on sites of special scientific 
interest. Your concern is that that will result in 
increased administrative work for local authorities. 
Are there other measures that you think will result 
in an increased administrative work load? How 
great will that work load be? 

Councillor Hay: Do you mean in relation to 
SSSIs? 

Eleanor Scott: Yes. 

Councillor Hay: Perhaps I misunderstood the 
submission, but I think that the feeling about 
SSSIs is that there will be less paperwork, not 
more. That is welcome, because I know that land 
managers hate filling in forms, so the less 
paperwork there is, the better. If we have a 
concern about the proposals, which are generally 

welcome, it is about the balance between 
protecting the environment in the wider sense and 
the promotion of economic well-being, which local 
authorities are encouraged to do. I highlight the 
fact that we welcome the reduction in paperwork, 
but point out that we need to get the balance right. 

Malcolm Muir: Much of the interest from local 
government in the bill’s measures on SSSIs 
relates to our position as major landowners. Like 
most landowners, we welcome anything that 
reduces bureaucracy and makes it easier to 
engage with the regulatory agencies. Other 
opportunities are hidden behind the bill. Local 
government has existing abilities, such as that of 
designating sites of importance for nature 
conservation, which could be used far more 
effectively and could become a buffer layer that 
sits underneath the SSSI system. Again, to 
achieve that, local government would need access 
to expertise and guidance and some sort of 
national lead, because the existing SINC system is 
a bit all over the place. 

The Convener: One of your points was about 
requiring SNH to move away from 
“an orthodox nature conservation role, to provide ecological 
advice”. 

Tapping into that advice would allow local 
authorities to play the conservation role more 
effectively. Do you see that happening through 
local offices and partnership work? 

Councillor Hay: Yes, I would see that 
happening through local partnership work. To a 
degree, it happens already; however, it could be 
enhanced through the opportunity that the bill 
presents. As Malcolm Muir has said, local 
authorities have a remit in the buffer-zone side of 
things. It is just a question of establishing an equal 
partnership: we give of our expertise to SNH and it 
gives of its expertise, in partnership. I see that 
happening at a local level. 

The Convener: You see the biodiversity 
strategy as, potentially, the place to pull together 
some of the issues, to establish best practice and 
to set out some kind of leadership to which you 
and all the key agencies can sign up to take all 
this forward. 

Councillor Hay: Yes, to take it forward together, 
as a partnership, with no individual agency leading 
the field, although we recognise that SSSIs are 
specifically SNH’s responsibility. We see the 
whole thing working as an equal partnership. 

Malcolm Muir: The biodiversity process is 
grounded in good science. It gives an effective 
analysis of what we are trying to protect, which is 
the value attribute of natural diversity, whether 
genetic species or habitats. The process is far 
easier to fit in with wider interests, such as 
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community planning and economic development, 
than is orthodox nature conservation and the 
single-species statutory issues with which SNH is 
very much tied up at ground level. We need to 
work on developing the biodiversity framework as 
something that crosses all the agencies and 
provides the guidelines for key priorities both 
locally and nationally. I am not saying that we 
should drop all the casework that SNH undertakes 
on a day-to-day basis with bats, badgers and so 
on, but there needs to be a steer towards the 
wider and more consolidated issues. 

Councillor Hay: That is mentioned in the bill. As 
far as SSSIs are concerned, we need to look to 
that, not to the United Kingdom and European 
legislation. 

The Convener: I am sure that SNH will read the 
Official Report of our discussions this morning. 
When it comes to meet us, we will fire those 
questions off. 

Alex Johnstone (North East Scotland) (Con): 
The question that I was going to ask has almost 
been answered. Let us take a step back, to first 
principles. What do you understand the Executive 
to mean by biodiversity? Do you believe that the 
single-species strategies that have often been 
employed by SNH are diametrically opposed to 
the pursuit of biodiversity? 

Malcolm Muir: There is value in focusing on 
single species, mainly where they are key 
indicators of habitat quality or in areas where they 
can be used as flagship species to bring the public 
on board. However, even the latter approach can 
be quite dangerous. Our fundamental focus has to 
be on habitats. We are talking about life-support 
systems such as ancient woodlands that are 
potentially associated with 7,000 or 8,000 species, 
which are difficult to sell to people, because those 
species are mostly things such as mycorrhizal 
fungal associations that live in the soil—not very 
sexy, but fundamentally important to our economy 
and to the future. 

That is where the interests of farmers and other 
users need to come in. All our soils were created 
under ancient woodlands. Those vital remaining 
woodlands are the only existing reservoirs of that 
species diversity, according to which future 
generations might need to recondition soils in 
order to expand into all sorts of things. There are 
big economic issues involved, and that is how the 
approach needs to be led. 

Alex Johnstone: Do you believe that the 
proposals in the bill give us the opportunity to 
come away from a situation in which the success 
of the programme to protect one species puts 
other species under threat, as we have seen in 
parts of Scotland? Will the bill provide for a more 
structured approach to the whole business of 
preserving biodiversity? 

Malcolm Muir: Given national co-ordination and 
support and the sharing of expertise and data 
among all bodies—be they regulatory bodies, 
quangos, local government, or whatever—that is 
exactly the direction that we will and must go in. 

The Convener: I will follow that up with a couple 
of points that we have not talked about and which 
are not mentioned in your submission, concerning 
the scope of the bill. Do you have views on 
whether the marine environment should be 
included? I know that some local authorities will 
have a direct interest in that, and you have already 
talked about local partnership work to protect 
marine areas. That has been suggested in other 
organisations’ submissions. I give you the chance 
to say whether you are happy with the scope of 
the bill. I also ask you about the nature of the 
statutory duty that is to be placed on all public 
bodies.  

Those are two quite big issues on which other 
organisations have suggested that the bill needs 
to be amended to reflect their views. Is there a 
COSLA view? In your submission you responded 
to what is in the bill, rather than to what might be 
in any amendments that are lodged at stage 2. Do 
you have a view on the marine issue? 

Councillor Hay: I would have to give you a 
personal view, because I do not know what local 
authorities generally have said about the marine 
aspect. Given that we are talking about 
biodiversity and conservation, it would seem to be 
nonsensical not to include the marine 
environment. Everything is interlinked. Small 
organisms, from plankton through to the funguses 
underneath the ground that Malcolm Muir 
mentioned, are all interlinked. It is not possible to 
separate off different areas. It is my personal 
view—not COSLA’s—that the marine environment 
should be linked in. I have forgotten what the 
second question was. 

The Convener: I think that Shetland Islands 
Council, Dundee City Council, Glasgow City 
Council and Fife Council mentioned the marine 
environment in their submissions, because of their 
geographical interests. 

Councillor Hay: I suppose that my interest is 
geographical, too. 

The Convener: We will have to consider the 
issue when we get on to other witnesses. 

James Fowlie (Convention of Scottish Local 
Authorities): Your question was a good one, 
which we would like to take away. We will consult 
our member councils and come to a view, which 
we might submit later in the consultation process. 

Malcolm Muir: At this stage, we can agree that 
the marine environment is obviously a key 
component of the Scottish biodiversity strategy 
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that is being drawn up. We would welcome 
consideration of the marine environment. To 
ignore the marine side of biodiversity would be 
ridiculous, because it is the most productive and, 
in many ways, the most economically important 
aspect of our national biodiversity. 

We have taken a sectoral approach and have 
analysed issues from a management point of view. 
For example, we approach rural issues through 
agricultural subsidy and by considering how we 
can work with the farming community. With urban 
issues, we use tools such as open-space 
assessment and community planning. The same 
approach needs to be taken with marine habitats. 

The Convener: That was helpful. 

Councillor Hay: I have just been reminded 
about the second question. I am not sure whether 
you meant that you want a statutory duty to be 
imposed on other public bodies. 

The Convener: I will clarify that. In other 
submissions, the point has been made that, 
although the bill seeks to create a duty to further 
biodiversity and to let ministers designate a 
strategy to steer that duty, it does not seek to put a 
responsibility on ministers or on public bodies or 
officials to implement any such strategy. I was 
raising the issue of how prescriptive the bill should 
be on the implementation of a duty. 

Councillor Hay: It should put a duty on people 
to implement the strategy to further biodiversity. 
There is no point in having the bill if people will not 
be constrained to do something about biodiversity. 

The Convener: We might come back to that 
issue in future discussions. Given your role, I 
thought that you should be given the chance to 
say whether you had any views at this point. 

I have a final question about the bill’s scope. 
The definition of the term “natural heritage” that is 
provided in the Natural Heritage (Scotland) Act 
1991 included reference to “natural beauty and 
amenity”, but the Nature Conservation (Scotland) 
Bill’s definition does not include such a reference. 
Does COSLA have a view on the definition? You 
do not have to answer that question, but you did 
not mention the issue in your submission and I just 
wondered whether you had a view on it. The 
definition in the bill is different from the one that is 
provided in the previous legislation. 

Councillor Hay: We do not have a COSLA view 
as such, but we can take the issue away and 
obtain a view. 

The Convener: I am flagging up matters that 
will come up with other witnesses, which might be 
dealt with in amendments at stage 2. I just want to 
give people the chance to debate such matters at 
this stage. 

Alex Johnstone: I have an afterthought. When 
the witnesses discussed the overall structure that 
operates at the moment—which they hope will 
operate more effectively to deliver the bill’s aims 
and objectives—they described a structure of 
partnership between organisations. We know that 
such a structure can work and I have every faith 
that it will do so in future. My concern, which 
reflects things that we have been told in the past 
24 hours, is that that structure is sometimes not 
very dynamic. It can be slow and cumbersome 
and can take a long time to deliver decisions and, 
ultimately, change. Does COSLA have any 
additional views about how that structure might be 
made more dynamic and might deliver the bill’s 
aims and objectives in a shorter time scale than it 
has done so in the past? 

Councillor Hay: I think that I have understood 
you correctly. The only way in which we will make 
the bill dynamic is by engaging the public in the 
process. If we cannot convince people out there 
that the bill is the way forward, nothing will 
happen. It is only through dialogue with 
organisations that matters will be progressed with 
any great speed. The bill needs to have a much 
higher profile; even knowledge that it is being 
considered would help, as would engagement and 
more publicity. People need to be on board. If they 
are not, nothing will happen. 

10:30 
Malcolm Muir: The fundamental approach to 

biodiversity has to be to link it clearly to wider 
sustainability and economic and social issues. 
That is a strong approach that will deliver. 

Although the present structure is working well at 
local level—we have biodiversity officers in most 
councils—one of the problems with it is that 
officers operate at quite a low level and are not in 
a position to influence policy or to make great 
progress. We need national co-ordination to 
support the network of biodiversity officers and we 
need to help senior planners and land managers, 
through education and other key resources, to see 
how biodiversity can be fitted into their normal 
delivery mechanisms. 

Councillor Hay: The public must see the bill as 
a bonus, not as a threat. 

James Fowlie: In our submission, we suggest 
that we should work with partners, such as SNH 
and the Executive, to develop practical advice. We 
feel that, like those bodies, we can bring our 
expertise to the table. We can discuss how we can 
make things work and how we can speed up the 
process in the longer term. 

The Convener: I think that we can stop there. I 
thank the witnesses for being prepared to answer 
additional questions on which they had not offered 

 

236



339  29 OCTOBER 2003  340 

views in their submission. Thank you for coming 
along. If you wish, you are more than welcome to 
stay for the rest of the meeting. 

We will have a two-minute suspension to enable 
us to swap over witnesses. 

10:31 
Meeting suspended. 

10:33 
On resuming— 

The Convener: I welcome our second panel of 
witnesses and thank them for coming. Jo Lenthall 
is the Scotland local biodiversity action plan 
project officer for the Scottish biodiversity forum, 
Professor Jeff Maxwell is from the Royal Society 
of Edinburgh and Professor Colin Reid is from the 
United Kingdom Environmental Law Association. 

As I said to the first panel, our aim today is 
mostly to explore the first part of the bill, its 
purpose and the definitions that it contains, but 
members may ask questions on other areas as 
well. I thank the witnesses for submitting written 
evidence. Members should note that the Royal 
Society of Edinburgh submitted additional 
evidence yesterday afternoon. Members should 
have received electronic copies, and hard copies 
were also sent out this morning. Does everyone 
have those? 

Members indicated agreement. 

The Convener: For clarification, the Scottish 
biodiversity forum’s submission represents the 
views of those who are involved in the local 
biodiversity action plan element of the forum rather 
than the views of the forum as a whole. It is worth 
making that point clear at the start. 

As we have received written evidence from 
everyone, we will move straight to members’ 
questions. As I do with every panel, I ask 
members and witnesses to keep their points as 
focused and as brief as possible. 

Nora Radcliffe: A general point was raised by 
the United Kingdom Environmental Law 
Association, which obviously believes that an 
opportunity to do much more consolidation work 
has been missed. Is it more important to do that 
consolidation or to get an improvement in statute 
first? How do you weight those two objectives? 

Professor Colin T Reid (United Kingdom 
Environmental Law Association): To some 
extent, that is a matter of legislative tactics and the 
business of the Parliament and the Executive. The 
danger is that if constant amendments are made, 
we have a law that is very good for a few experts 
who spend years tracing all the amendments, but 

a law that for the general user is meaningless and 
impossible to follow and make sense of. 

Nora Radcliffe: Can you see the strength of the 
argument that if we want to get the improvements 
sought by the bill, we should concentrate on that 
and then go back and do the consolidation in a 
more coherent way? 

Professor Reid: I would be happy for that to 
happen, as long as the consolidation comes 
quickly. Sadly, experience shows that in many 
areas, reform and change always come first and it 
is never the right time to consolidate—
consolidation never happens. Many areas of law 
are almost impossible to teach because students 
have to spend a week trying to find the up-to-date 
law and do not have time to think about it. 

Nora Radcliffe: That point is well made. Thank 
you. 

Mr Morrison: What are the panel’s views on 
what is being proposed in relation to sites of 
special scientific interest and the powers that 
relate to them? 

Professor Jeff Maxwell (Royal Society of 
Edinburgh): I am happy to kick off our answers 
on that one. As our paper states, we welcome the 
purposes and the strengthening of the legislation 
as it relates to the way in which SSSIs are now 
notified. We also welcome the fact that SNH, 
which will have major responsibility for that work, 
will be able to discuss some of the socioeconomic 
implications of the notification of an SSSI. To that 
extent, SNH will be able to provide the financial 
support that is necessary to ensure that those 
sites are managed appropriately. We welcome the 
proposed way in which the legislation on SSSIs 
will be set up. 

However, we have comments about the fact that 
the spatial unit that is used for selection of the 
sites is, as yet, not clearly defined. When I was on 
SNH’s science committee, the area of search was 
usually one that had administrative significance. 
Most of our colleagues feel that the area of search 
should have greater biological significance. It has 
been suggested that the SNH futures programmes 
should provide the basis on which the area of 
search might be decided. 

We have drawn to the committee’s attention the 
question of also having clear scientific guidance 
for the way in which SSSIs are set up. The UK’s 
Joint Nature Conservation Committee has been 
instrumental in providing guidance on the setting 
up of SSSIs; we believe that that is a good 
approach and should be built on. As we indicate, 
that guidance deals with such aspects as rarity, 
uniqueness, threats to and vulnerability of species. 
It is important that there is some consistency of 
approach where SSSI notification is being given. 
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Nora Radcliffe: Would you elaborate on the 
meaning of the term “area of search”, which has a 
particular significance in this context.  

Professor Maxwell: When one is searching an 
area for significance, if you like, in terms of the site 
that one is tackling, one has to do so in a way that 
relates to the explanation in the policy document. 
The site has to have significance for Scotland and 
the biological entities that represent the natural 
heritage of Scotland, which will be different if one 
is considering a mountain area as distinct from a 
lowland area. One must also view that in terms of 
how the site relates to the UK and, ultimately, to 
Europe and the international community. 

Maureen Macmillan: I have examined what the 
Scottish biodiversity forum’s submission says 
about a legal requirement to carry out actions to 
further the conservation of biodiversity. In your 
submission, you state that you helped to create 
the final draft, so are you happy with what is in the 
bill now? Are you happy that it is strong enough, or 
would you like something more to be added to 
make it compulsory for local authorities to further 
biodiversity? I do not know whether you heard the 
evidence from COSLA earlier. 

Jo Lenthall (Scottish Biodiversity Forum): 
We are looking for a guarantee in the bill that 
people will use the biodiversity strategy and the 
actions that it will contain when it comes to 
delivering biodiversity on the ground. We want to 
strengthen the requirement to use the biodiversity 
strategy. At the moment, the bill just states: 

“Scottish Ministers may designate … the Scottish 
Biodiversity Strategy”,  

but it should say “must”. We have spent quite a 
long time producing this piece of work—we have 
not finished it yet—and it would be good if we 
could get people to use it. Actions will be carried 
through what is written in the implementation 
plans. 

Maureen Macmillan: So you may want an 
amendment to be lodged at stage 2. 

Jo Lenthall: Yes, to make the wording stronger 
by changing “may” to “must”. 

Maureen Macmillan: I was also interested to 
learn that you thought that only a limited number 
of the Scottish population would know what 
biodiversity meant. 

Jo Lenthall: If you were to speak to members of 
the public in the street, I do not imagine that many 
of them would know what the term “biodiversity” 
actually means, but when we talk about wildlife 
protection, we know that about 75 per cent of the 
Scottish population are concerned about the 
wildlife that we are losing at the moment. The 
point was about not necessarily educating people 

further about biodiversity, but making clear in law 
exactly what we are talking about. 

Maureen Macmillan: You have no objection to 
the term “biodiversity” being used in the bill. 

Jo Lenthall: Absolutely none at all. 

Maureen Macmillan: You just want an 
explanation of what it is. 

Jo Lenthall: Yes. We just want it to be clarified. 

Maureen Macmillan: I notice that the definition 
that you give is probably less understandable than 
the term “biodiversity” itself. 

Jo Lenthall: That definition links back to the 
international convention on biodiversity in Rio in 
1992, so it links what is happening in Scotland to 
the wider international remit to which we have all 
signed up. 

Maureen Macmillan: Do you think that people 
in Scotland generally know what is meant by 
nature conservation? 

Jo Lenthall: Yes—nature conservation per se. 

Maureen Macmillan: I am just not sure that the 
problem is all that great. 

Mr Gibson: I have a follow-up question. Various 
bodies complain about different definitions of 
natural heritage and biodiversity. We have to 
clarify and consolidate the definitions. The United 
Nations’ definitions are probably best of all. Do 
you disagree with that? 

Professor Maxwell: We support the definition 
that is given in the United Nations Environment 
Programme Convention on Biological Diversity as 
the working definition that should be applied. We 
need to determine how we communicate that to 
the general public and, perhaps more important, to 
the people who have protected sites on their land. 
It is important that those people understand what 
biodiversity is about. 

The inclusion of the working definition is one 
way in which the bill represents a leap forward 
from the Wildlife and Countryside Act 1981. It 
embeds the concept of nature conservation in the 
concept of biodiversity—maximising the genetic 
variation that exists. The term natural heritage 
gives no specific meaning to the range of species 
of plants and animals that exist, but the concept of 
biodiversity and its interpretation in the action 
plans reflect precisely what we want to achieve. 

The Convener: My reading of the submission 
by the United Kingdom Environmental Law 
Association suggests that it may disagree slightly 
with you. It talks about “overlapping duties” and 
different definitions of nature conservation. Is there 
a way of solving that problem in the bill, so that 
everyone can sign up to the same definition and 
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be clear about both what is meant and the duty 
that the bill places on people? 

10:45 
Professor Reid: As far as the term natural 

heritage is concerned, there is a difference 
between the inclusion or exclusion of natural 
beauty and amenity. That issue was raised earlier 
this morning. It is important to realise that if the 
term is used differently there has been a 
conscious decision to do that. In years to come, 
people should not be left to fit together slightly 
different definitions. 

There are difficulties in defining terms such as 
biodiversity in statutory language. Perhaps the 
technique that is used in the bill of combining the 
term “biodiversity” with a clear reference to 
strategies that provide a fuller definition and 
explanation is a useful way forward. That may be 
better than having a debate that is ultimately 
rather pointless about the precise definition of 
complex terms that we may view slightly differently 
in five, 10, 15 or 30 years. 

The Convener: That is very helpful. 

Eleanor Scott: I want to make a point about 
timing. The finalised biodiversity strategy is 
supposed to be issued in May next year. Would it 
have been better for it to have been issued before 
we considered the bill, so that it could inform our 
scrutiny, or is that not a problem? 

Professor Maxwell: It would have been better 
to have had the biodiversity strategy in place 
before embedding biodiversity in the bill, because 
it is crucial to the way in which the bill is 
interpreted and implemented. There is substance 
to the point that Eleanor Scott makes. The policy 
memorandum states categorically the connection 
between biodiversity and sustainability. Having 
biodiversity up front in the bill connects it to other 
policies that are being rolled out. However, if the 
biodiversity strategy had been in place the 
committee would have been able to be much more 
specific when considering the bill. I agree that 
there should be a duty not just to have regard to 
the biodiversity strategy, but to pay specific 
attention to it and to operate the bill within the 
context of it. 

Karen Gillon (Clydesdale) (Lab): In your 
submission on the draft bill, you say that you do 
not regard the penalties set out in section 35 as 
sufficient. What kind of penalties does the Royal 
Society of Edinburgh think are necessary to make 
the bill work? 

Professor Maxwell: The submission that we 
made during the consultation on the draft bill 
related to a proposed fine of £20,000. In the 
submission that we made yesterday, we recognise 

that the figure has been increased to £40,000, 
which we believe is a much more realistic level of 
penalty than that specified by the draft bill. 

The Convener: That is useful clarification. 

Professor Reid: If there is a clear power for 
SNH or another body to take remedial action and 
recover the costs, that may be a significant 
addition to the impact of measures for dealing with 
people who have gone wrong. 

The Convener: We will now consider the issue 
of the Scottish Land Court and the submission by 
the United Kingdom Environmental Law 
Association. One or two of us are interested in this 
matter. The Land Court would have a new role in 
hearing appeals in connection with the 
management of SSSIs. The UKELA has 
expressed concerns about the expertise that the 
Land Court will need to evaluate such cases 
effectively. Would you like to add to or clarify your 
submission? 

Professor Reid: I have nothing specific to add. I 
am not particularly expert in this area. However, 
when reading material about the Scottish Land 
Court I was struck by the fact that some of the 
literature refers to the legally qualified chairman of 
the court and to others as the agricultural 
members. Clearly, that reflects a perception of the 
Land Court’s role and the background and 
expertise of its members. 

If the Land Court is asked to do something quite 
different, its composition and the expertise and 
use of specialist advisers will have to be 
considered. I add on a purely personal basis that if 
members are going to look at widening the role of 
the Land Court, there may be opportunities to 
widen its role even further. Research has recently 
been done in England on an environmental 
tribunal, to bring together the fragmented appellate 
structures on a wide range of land management 
and environmental issues. Perhaps it would be 
possible to use the Land Court in such situations. 

The Convener: A system of environmental 
courts could develop from that. 

Professor Reid: The idea of an environmental 
court raises difficult issues through its connection 
with the criminal justice system, the Court of 
Session and so on. It might be possible to have an 
appellate body to deal with various pollution 
licensing issues as well as the nature conservation 
stuff.  

The Convener: I raised that point because it 
relates to one of the commitments made in the 
Government’s partnership agreement. I want to 
tease out whether such a court could be an 
incidental development or whether it needs some 
clear thought while the bill goes through. We could 
slide into establishing an environmental court; if 
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we do not do so through the bill, it could come 
through another route. What are your views on 
that? 

Professor Reid: The setting up of a full-blown 
environmental court with comprehensive 
jurisdiction to do a wide range of things raises big 
and complex issues, and it is probably not 
beneficial to wait to solve those issues. The 
interim stage of setting up a court or tribunal that 
would act solely as an appeal body to hear 
appeals against particular licensing and 
management decisions, such as the ones covered 
in the bill, is a much more feasible and achievable 
option.  

The Land Court already exists and has flexible 
procedures. We are talking about extending its 
role in one way. Further extensions to the Land 
Court’s role in the near future might be a way of 
moving towards the ideal rather than spending 
years debating the matter. The issues surrounding 
an environmental court have been discussed 
during the past 10 to 15 years but the discussion 
seems to keep going off in different directions 
because people want to have an all-singing, all-
dancing court that will do absolutely everything. 
That might not be feasible. I add that those views 
are personal; they are not necessarily those of the 
association. 

Professor Maxwell: As a practical means of 
getting the bill on the road as well as a means of 
providing an appeals procedure, we take the view 
that widening the role of the Land Court is a good 
solution. However, we agree that the membership 
of the Land Court, particularly when it deals with 
matters in the bill, will require to be reviewed 
because it is important that it has expertise that 
relates to ecology, the environment and so on, and 
that expertise might not be in the present 
membership. The proposal is a good and 
straightforward way of getting the bill under way 
and into operation.  

The Convener: Should the points that you both 
made about membership be dealt with through 
primary legislation or should they take the form of 
further guidance to follow the bill? 

Professor Maxwell: It would be appropriate to 
deal with those matters in further guidance. The 
Scottish Land Court is referred to specifically in 
the bill and I used the term reviewed because it 
seems to me that that is a procedure that can be 
undertaken as matters proceed.  

Professor Reid: I cannot remember offhand, 
but I do not think that the legislation on the 
Scottish Land Court specifies qualifications for its 
members, other than the chairman, in a way that 
would be restrictive and constraining. I am just not 
sure about that. If the legislation stated that the 
Land Court’s membership had to have specific 

agricultural expertise, there might be a need to 
change it to ensure that the body reflects the 
range of expertise that is needed. 

Mr Gibson: One of the members has to be a 
Gaelic speaker, so there are distinctions around 
what the members’ skills ought to be. It might be 
useful to draw that point into the bill. I do not know 
about the legal position; I am just making a 
comment.  

The Convener: I asked that question only 
because the UKELA’s submission makes a point 
about the tribunal needing to be impartial and 
about the different skills and expertise that are 
required. In passing, I note that we might get that 
right by introducing a suitable provision in the bill. I 
want to clarify the different options. 

Professor Reid: My recollection is that, other 
than the requirement for a Gaelic speaker, the 
existing provisions on the Land Court are open 
ended enough for that not to be a problem. If you 
wanted to signal that there should be a change, 
adding something might be useful. 

The Convener: That is helpful. 

Maureen Macmillan: The Land Court’s remit 
was extended as a result of the Title Conditions 
(Scotland) Act 2003 so that it could hear appeals 
on the transfer from feudal tenure to the new kind 
of tenure. Presumably, that has led to people with 
a different kind of expertise being appointed, so 
that provides a model. If the Land Court is used for 
the bill, the same thing would be done. We should 
flag that up.  

Professor Reid: I do not know about that in 
enough detail to answer, I am afraid.  

Maureen Macmillan: I have just realised that I 
do not know anything about how many people are 
members of the Land Court or what pool they are 
drawn from. We ought to find out about that. 

I have a question on a totally unrelated topic: 
poisoned bait. I noticed that the Royal Society of 
Edinburgh said in its submission that it was sorry 
that poisoned bait would not be banned by the bill. 
Where I live, poisoned bait is an issue—red kites 
are found poisoned. Will you expand on your 
views on that matter? 

Professor Maxwell: I explained in our additional 
submission how the Royal Society of Edinburgh 
put the submission together. Various fellows 
contributed to it. One of our fellows raised the 
issue of poisoned bait in the context of wanting a 
prohibition on self-locking snares, which was in 
our original submission. The bill has picked that 
up, but it does not include what might be termed 
the unauthorised possession of poisoned bait. As 
you rightly point out, there is still concern about 
the degree of use of poisoned bait to control what 
are termed vermin. People have different concepts 
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of what vermin are. We felt that it was appropriate 
to draw that to your attention. One of the means 
by which such controls can be brought about is to 
have rights of inspection of premises. Under those 
rights, if the holding of unauthorised bait were 
prohibited, premises could simply be entered and 
inspected and offenders brought to court. 
Poisoned bait is of great concern in parts of 
Scotland. The control of a practice that is, to say 
the least, unsavoury should have been thought 
through in the bill. 

The Convener: We can pick up that issue when 
we speak to further witnesses. Yesterday, we 
made a site visit during which the issue arose. We 
have discussed it and can come back to it.  

Eleanor Scott: I have a quick question on 
paragraph 29 of the Royal Society of Edinburgh’s 
additional submission. Will it be possible to 
enforce the proposed tightening up of the 
conditions in which snares can be used? 

Professor Maxwell: My knowledge in that area 
is rather sparse, but what is proposed is better 
than what exists at present. However, the policing 
of that area is a huge responsibility. One must 
acknowledge that it puts a huge onus on an 
organisation that is already stretched. 

The Convener: I have a question about marine 
conservation, about which we asked the previous 
witnesses. The UKELA’s submission mentions the 
need to clarify whether section 23 covers marine 
conservation and comments on how to deliver 
such conservation. Will you expand slightly on 
those comments? 

11:00 
Professor Reid: The main issue is the fact that 

there is a pressing need for the whole area of 
marine conservation to be dealt with. Consultation 
is being undertaken at a UK level on marine 
stewardship and its development, so it may not be 
appropriate for those matters to be included in the 
bill. However, there are two specific issues to 
address. 

There is perhaps the need to do something in 
the marine environment as a stop-gap measure. 
One possible measure might be to try to use some 
of the techniques in the bill, such as nature 
conservation orders, as a way of taking immediate 
action against pressing threats in the marine 
environment. That may require quite a reworking 
of the idea, but it would at least be something that 
could be done on a short-term basis. 

The other issue—which is not mentioned in our 
submission, but which I would like to raise 
personally—is the problem of conservation at the 
coast itself. There are uncertainties about exactly 
how far down towards low water SSSIs and so on 

can be designated. In any event, any boundary at 
whatever stage of the tide will be completely 
artificial, as the natural process—the feature that 
makes the area one of special interest—extends 
into the water. 

The issue of coastal conservation and the wider 
issue of marine conservation are both important. It 
may be appropriate to address some of the issues 
in the bill, but others may require wider policy 
consideration. 

The Convener: That is very useful. Thank you. 

Jo Lenthall: That links in with the Scottish 
biodiversity strategy. There are three elements to 
the strategy: the rural element, the marine element 
and the urban element. Although a lot of the 
issues are not mentioned directly in the bill, they 
should be picked up through the strategy. 

The Convener: The issue is the extent to which 
we need something in the bill to let that flow. 

Jo Lenthall: Yes, to ensure that the issues are 
picked up. 

The Convener: We will have to think about that. 

Nora Radcliffe: Will Professor Reid expand a 
little on the concerns about licences, licensing 
schemes and so on? Can you give us a better 
handle on your concerns and what we should do 
about them? 

Professor Reid: At present, in relation to the 
control of pest species and the killing of various 
other species, there is often a fairly total 
prohibition but licences are issued to exempt 
people. Some of those licences are specific to a 
person and a place, to deal with a specific 
problem. However, a large number of general 
licences are issued annually, to allow the owners 
and occupiers of land to take action against 
certain species for certain purposes. For example, 
they might allow someone to clean out a nest box 
without breaking the law that says that they should 
not interfere with nests or be in possession of 
eggs. 

The structural difficulty that we recognise is the 
fact that, at present, those licences are not 
published in any form. To do any research on 
them, it is necessary to write to the Scottish 
Executive for individual copies of the licences. 
Additionally, they operate on an annual basis; 
therefore, technically, one would have to check 
every year what the exact terms and conditions 
are. I suspect that those are simply not known. I 
wonder how many people with bird boxes know 
that there are only three months in the year during 
which they are allowed to clean them out. If they 
do that at any other time, technically they are 
committing a criminal offence. For such provisions 
to be stuck in a system of annual licences that are 
not publicly available seems unsatisfactory. 

 

241



349  29 OCTOBER 2003  350 

The Convener: The issue is also about how 
people can monitor local biodiversity and the 
impact of different licensing provisions. I am very 
persuaded by your suggestion that we need to 
educate the public and that there should be a 
more transparent and open system, so that local 
landowners, members of the public and 
conservation agencies can get a handle on what is 
happening. That is an issue that came up during 
our site visit yesterday, and all members were 
struck by it. 

The Convener: I am sure that it is in the corporate 
memory of the system somewhere. Somebody will 
be able to find it on a computer. That is a useful 
point. We also asked for one or two things 
following our site visit yesterday, which the clerks 
and the Scottish Parliament information centre will 
work on to give us some more information. 

We now move into private session to consider 
our two draft reports. I invite the official report, the 
broadcast media, the public and any visiting 
members to leave the room. 

Nora, do you want to add anything to that? 

Nora Radcliffe: No. You have raised a pertinent 
question. We should go away and try to come up 
with a sensible answer. 

11:05 
Meeting continued in private until 12:39. 

The Convener: As members have no further 
questions, I thank our witnesses for sending us 
their written evidence in advance—which was 
extremely useful—and for giving us some good 
answers to our questions. That concludes our 
consideration of the bill for this week. We will 
continue with it next week. 

Alex Johnstone: I have a point relating 
specifically to the bill. I was interested in an 
answer that Professor Maxwell gave in relation to 
the use of poison bait. I will read the Official 
Report with interest, as I think that it was a good 
answer and that we may be able to work on 
something relating to that. While he was talking, it 
occurred to me that previously, in relation to 
fisheries, we have dealt extensively with issues 
relating to powers of entry and inspection. I 
wondered whether it might be possible for the 
clerks to find out when that was. Perhaps I could 
re-read the Official Report of that meeting in the 
context of the remarks that Professor Maxwell 
made. 
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29 October (9th Meeting, Session 2 (2003)) – Supplementary Evidence 
 

SUPPLEMENTARY SUBMISSION FROM COSLA 
 

Introduction 
 
The Convention of Scottish Local Authorities welcomes the opportunity to expand on three points 
raised by the Environment and Rural Development Committee during COSLA’s oral evidence 
submission on the 29 October 2003. 
 
The three questions the Committee requested COSLA’s comments on were: 

1. The scope of the biodiversity duty as set out in Part 1 of the Bill; 

2. The Bill’s definition of ‘natural heritage’ compared to the 1991 Nature Conservation 
(Scotland) Act; and 

3. The protection of marine environments. 
 
In responding to the three questions posed by the Committee we have attempted to detail briefly 
each point while making specific reference to previous submissions where appropriate. 
 
Responses to the three questions 
 
It is COSLA’s view that the duty to further conservation of biodiversity, as set out in Part 1 of the 
Bill, should extend across the public service and must include the Scottish Executive and Scottish 
Ministers.  
 
Although the duty to further biodiversity is welcomed by COSLA care must be taken not to make its 
implementation overly prescriptive. It is COSLA’s belief that with support and adequate resources, 
as detailed in evidence submissions to both the Environment and Rural Development and Finance 
Committees, the duty to further biodiversity will be implemented efficiently across local government. 
The emphasis should be on support and encouragement rather than prescriptive measures. 
COSLA is keen to take part in joint working with the Scottish Executive and other public sector 
partners, to assist the exchange of conservation expertise. This partnership between organisations 
has been raised by COSLA in previous submissions as a being a key component of the support 
arrangements for the biodiversity duty. Partnership working could also present as opportunity to 
integrate biodiversity with other duties applying across local government, including community 
planning and the power of well being. The principles of community planning could easily 
encompass the desire to further the conservation of biodiversity. 
 
The Nature Conservation (Scotland) Bill contains a definition of ‘natural heritage’ that differs from 
the 1991 Natural Heritage (Scotland) Act. The definition contained within the introduced Bill omits 
the reference to ‘natural beauty and amenity’ that is mentioned in the 1991 Act. COSLA believes 
that a single definition would simplify interpretation, although the omission of the above phrase is 
perhaps necessary in this Bill, as Sites of Special Scientific Interest are designated using scientific 
criteria, not on beauty or amenity. For the purpose of designating, protecting and managing SSSI 
the definition in the Bill is appropriate, but recognition should be given that conserving natural 
heritage includes the need to preserve beauty and amenity.  
 
COSLA believes that the marine environment is an integral part of Scotland’s natural heritage and 
does warrant increased protection. The Scottish Biodiversity Strategy recognises the importance of 
marine environment, although the Nature Conservation Bill does not include any specific measures 
to enhance marine conservation, apart from increasing protection of certain marine species such 
as cetaceans and basking sharks. If correctly drafted the Scottish Biodiversity Strategy should 
provide the framework for increased protection of marine and transitional environments (Coastal 
and estuarine etc), although future legislation will be required to take this part of the strategy 
forward. COSLA believes that new legislation would be needed to compressively address the 
complex existing legislation that currently applies to the marine environments. We also feel that 
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amending the present Bill to include marine environment protection would risk delays and could 
over complicate the legislation.  
 
Any new legislation must also be sensitive to the legitimate economic needs of local communities, 
and would require extensive consultation. 
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5th November (10th Meeting, Session 2 (2003)) – Written Evidence 
 

SUBMISSION FROM THE FARMING AND WILDLIFE ADVISORY GROUP 
(FWAG) 

 
FWAG Scotland operates through a network of local groups and professional farm 
conservation advisers.  Through our advisers, we help farmers and landowners to 
maximise the conservation value of their land by integrating conservation with the 
commercial running of the farm.  Advisers are asked to provide advice on the 
management of a wide variety of farm habitats, as well as on the creation of new 
habitats.  FWAG advisers frequently work with land managers who have 
designated conservation sites (SSSI, Natura 2000) on their land, and are often 
asked to help advise on management, and to liaise with Scottish Natural Heritage 
(SNH) on management issues. More recently, FWAG staff have been involved in 
the drawing up of Natural Care Scheme grant applications.  
 
General Comment 
 
FWAG welcomes and supports the overall purpose of the bill.  We feel that it 
signals an important change in the approach to the management of Scotland’s 
natural heritage.    FWAG strongly believes in a positive, proactive approach to 
land management, and we are confident that this bill will drive change in this 
direction.  
 
Fundamental Principles and Overall Vision 
 
We agree with all the stated principles in the overall vision.  However, Para A23 
states, “the result of the bill is a set of initiatives which will enhance the capacity of 
the system to protect and preserve important sites”.  FWAG does not believe that 
it is the system alone which protects and preserves important sites. The system 
cannot function without those who work on the ground to achieve this objective, 
with good judgement, sound advice and the right set of initiatives.   
 
Part 1: Biodiversity 
 
In Part 1, Clause 2 is vague and unclear.  We fail to see how this paves the way 
for a clearly defined Biodiversity Strategy, and it is unclear what will constitute the 
actual ‘Biodiversity Strategy’.  FWAG believes that a strategy should contain 
specific actions to achieve the objectives of the strategy, and that these should be 
assessed at regular intervals to ensure that delivery is taking place.   
 
Part 2: Conservation and Enhancement of Natural Heritage 
 
This part of the bill is the one in which FWAG feels it has the most experience, and 
on which it can pass comment.  Many of these comments do not relate to specific 
sections of the bill, but to broader principles and desired outcomes. 
 
1. Need for Change 
 
There is a clear need to change the current system of SSSI site designation, and 
the ongoing management of these sites.  We now have an inventory, of the most 
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important and significant natural heritage sites in Scotland which would rival 
anywhere in the rest of Europe. However, the designation of sites has not always 
prevented the decline of the conservation value of these areas, and has often 
alienated those who own or manage them.  Designating an area, and drawing up a 
list of potentially-damaging operations, does not necessarily encourage the 
continuation of good practice which maintains (or could maintain if the right 
support is provided) sites in sound condition. 
 
2. Land Manager Engagement 
 
The most significant factor in preventing the degradation of sites, and in 
maintaining and (if possible) enhancing their value, is the activities of the land 
manager.  In FWAG’s experience, a large number of cases involving conflict in 
conservation management boil down to factors like poor communication, to 
misunderstanding and to antagonistic procedures.  Within the designated site 
management process, a culture of managing by ‘dictat’ or letter, and a generally 
impersonal approach, has created a situation which can be adversarial and 
counter-productive.  Many of these issues have been tackled in the bill, and it is up 
to SNH to ensure that the ethos of the bill is seen through on the ground.  In 
practical terms, this should mean the following: 
 
• The Site Management Statement should be in language which is recognisable to the land 

manager, should be clear in its guidance, and should contain information which is relevant and 
understandable.  It is not certain that Clause 4 (2) will achieve this. 

 
• There is a requirement for SNH to produce Site Management Statements including guidance 

on 'best practice' for new sites.  However, there is no statutory requirement for SNH to consult 
with the owner / occupier when drawing up this statement. This only serves to distance the 
process from the owner / occupier, and to reinforce perceptions of a loss of management 
control.  Involving the land manager in this process may not change the procedure significantly, 
but SNH should be seen to involve the owner / occupier in preparing the statement, rather than 
presenting it as a fait accomplis. 

 
• The requirement in the bill for SNH to consult more widely on designation (i.e. with 

communities and other agencies) is positive, but must be managed, and the owner / occupier 
should be kept informed at all times. 

 
• SNH staff should be able to develop a much closer relationship with the land manager.  This 

means engaging positively – directly, and through others like FWAG - with owners, to ensure 
that the value of a site and the reasons for its importance are recognised.  Often, sites are 
designated for seemingly-obscure and unexciting reasons, but the wider context and interest of 
such designations should be made clear to the land manager from the start.   

 
• The prejudice which many land managers have, of perceiving conservation as a threat, must 

be addressed as a priority.  Any information, guidance and advice which a landowner receives 
should be set in a broad context, and should portray conservation of the special site as an 
opportunity, and not a threat. 

 
3. Overlap with Other Environmental Schemes  
 
Paragraph B10 recognises the role of SSSIs as a wider, national network of sites 
which are representative of Scotland’s natural heritage as a whole.  FWAG agrees 
with this statement, but feels that it is important also to recognise the value of land 
which is not necessarily designated as an SSSI.  In ecological terms, the land 
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which lies between the most significant nature conservation value sites is also 
highly significant, in terms of habitat linkages and networks, and is often very 
valuable in its own right.  Having ‘islands’ of well-managed nature conservation 
sites, within a depleted landscape, is not a desirable situation. 
 
In this context, FWAG fails to see why other environment schemes (eg Rural 
Stewardship Scheme) funded through the Scottish Executive and Rural 
Development Plan should be expected to contribute towards the management of 
SSSI/Natura 2000 sites.  In this area, Part 2 of the Draft (Section E, Draft Financial 
Guidelines), is contradictory and confusing.  Section 1.12 of the Draft Financial 
Guidelines states that “SNH may ask the land manager to make an application to 
one of these schemes before it offers to enter into a management agreement”.  
This is set against the objectives of Natural Care (section 1.3), one of which 
proposes “more effective integration of available incentives”.   
 
FWAG propose that there should NOT be any requirement for land managers to 
apply to other schemes before being offered an SNH management agreement.  
The reasons for this are listed below: 
 
• Management of SSSIs often requires very site-specific management which is carefully tailored 

to suit the requirements of an individual site.  The Rural Stewardship Scheme is a nation-wide 
scheme, with very broad management prescriptions which are often not ideal and are, in some 
cases, contradictory to the management requirements of designated sites. 

 
• It is important to keep the process of application to schemes as simple as possible.  The more 

complex the process is, and the more schemes which a land manager has to look at, and apply 
to, in order to secure incentives for positive land management, the more likely they are to 
become disillusioned. 

 
• Funding for schemes such as the Rural Stewardship Scheme is not able to match the level of 

demand.  The limited funding available under the Rural Stewardship Scheme should be seen 
as distinct. SNH should meet its statutory obligations separately from this. 

 
 

SUBMISSION FROM THE SCOTTISH CROFTING FOUNDATION 
 
Summary  
 
We will confine our comments purely to Parts 1 and 2 of the Bill.  
 
The Scottish Crofting Foundation welcomes the creation of a biodiversity duty on 
public bodies in the exercise of their functions.  High nature-value agriculture must 
be recognised by policy tools and incentives supporting agricultural land 
management.   
 
In general, we welcome the revised system proposed by the Bill and supports 
moves away from what can be a confrontational and prescriptive system towards a 
more positive and targeted support system for land management. We support the 
proposal to abandon the use of an untargeted and potentially inflammatory list of 
Potentially Damaging Operations.  
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We support the commitment to bring 85% of SSSIs into positive land 
management.  This intention must be adequately resourced.   
 
A significant proportion of Scotland’s designated sites are found in the Highlands 
and Islands – many of these are on land in crofting tenure.  The way in which the 
land has been managed for generations frequently makes a significant contribution 
to the high environmental value of the site. We accordingly strongly support moves 
to increase local involvement in the management of protected sites.  Particularly 
welcome is the recognition of the socio-economic importance of particular areas 
and the inclusion of local views in the preparation of a Site Management 
Statement.   
 
Specific points  
 
Nature Conservation Orders  
The power in s.23(3) to control, through a Nature Conservation Order, activities on 
land outwith the SSSI system at the discretion of Scottish Ministers has the 
potential to create significant uncertainty in land management decisions and 
potentially go against the positive steps towards openness and inclusiveness that 
are available elsewhere in the Bill. 
   
Land Management Orders  
A similar concern relates to the making of Land Management Orders on 
contiguous land.   
 
We would like to see safeguards introduced to s. 36 to ensure that those who 
through circumstances beyond their control are unable to carry out the actions 
required in a Land Management Order are not penalised. 
   
Compensatory entitlements  
Crofting in general exhibits a pattern of diversified income streams and crofters are 
often encouraged to diversify their land-based activity in order to maintain a viable 
enterprise in rural communities.  It is foreseeable that tensions may become 
apparent between this aim and the definition of established management for the 
purposes of compensatory entitlement.  With fragile rural communities often 
struggling to maintain levels of land-based activity, there is perhaps an argument 
for including socio-economic criteria in deliberations over what constitutes 
established management for the purposes of agreeing any compensatory 
entitlement.    
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SUBMISSION FROM THE SCOTTISH LANDOWNERS’ FEDERATION 
 
The Scottish Landowners’ Federation welcomes the opportunity to comment on 
the Scottish Executive’s proposals for legislation in respect of conserving and 
enhancing the natural heritage of Scotland.  The SLF recognises the objectives of 
the Nature Conservation (Scotland) Bill, namely to safeguard and care for natural 
heritage through constructive engagement and shared responsibility.  The SLF 
entirely agrees that nature conservation “cannot be achieved in a vacuum”.  The 
importance of reconciling environmental priorities and legitimate socio-economic 
expectations is something that needs to be at the heart of natural heritage policy 
making. 

 
Summary 

 
Scotland’s exemplary places for nature conservation and their biodiversity are not 
only the fusion of geology, climate and ecology, but also the result of past 
management.  Such sites will continue to rely on such management to maintain 
and enhance their status.  In that respect, the SLF has long advocated the need 
for positive incentives to underpin management.  Compensation for not doing 
something is a very unsatisfactory and blunt tool for the management of natural 
heritage, and should be considered only when positive management agreements 
would be inappropriate or impractical.  Therefore, the SLF will lend its support to 
the Bill if it ensures that 

 
• positive management agreements are the primary policy tool 
• compensation is diminished but retained for exceptional circumstances 
• ‘conservation’ is pursued ahead of single-interest ‘protection’ 
• designation is based on robust and transparent scientific assessment 
• the economic implications of designation are fully accounted for 
• all European Union designations (SPAs and SACs) are underpinned by SSSIs 
• appeals procedures are enhanced and accessible 

 
The SLF shares the implicit concern that the Wildlife and Countryside Act 1981 is 
no longer fit for purpose.  The ‘protection’ of designated sites has strengths, but 
also increasingly weaknesses if adequate ‘conservation’ of the most important 
natural assets is to be achieved.  Protection alone cannot secure biodiversity.  
Conservation can, through appropriate and balanced management. 
 
Of particular importance to the SLF, is the absolute need for all European Union 
designations (Natura 2000), such as Special Protection Areas (SPAs) or Special 
Areas of Conservation (SACs), to also be fully designated as SSSIs.  Given the 
proposals for the future of SSSIs within the Bill, it is essential that such designation 
provides the management and legal basis upon which land managers can properly 
engage with competent authorities.  The SLF is entirely opposed to any SPA or 
SAC that is not underpinned by an SSSI.  This is of particular concern in light of 
the provisions set out in the Bill for the operation Nature Conservation Orders 
(NCOs). 
 
The SLF shares the commitment inherent in the Bill to conserve and enhance 
Scotland’s exceptional natural heritage, not least as a national resource that needs 
increasingly careful management.  The SLF also considers that the 
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interdependence of people and nature is most obvious in the work of land 
managers, whether they be farmers, foresters, gamekeepers or landowners, who 
have responsibility for safeguarding SSSIs.  Any legislation must recognise the 
land manager’s pivotal role in securing environmental benefits whilst contributing 
to social and economic development.  Therefore, the Bill must equally support and 
encourage the endeavours of land managers, as well as seeking to protect the 
most special natural heritage sites. 
 
Biodiversity 
 
The SLF appreciates that the Bill would place a new duty on all public authorities 
to further the conservation of biodiversity.  Therefore, the SLF supports the 
introduction of a general biodiversity duty to apply to all Scottish public bodies in 
all that they do and have responsibility for, as well as to link with and support the 
draft Scottish Biodiversity Strategy.  Moreover, the SLF welcomes this as a ‘duty’ 
which is mandatory, rather than a ‘power’ which is discretionary. 
 
Enhanced Protection of SSSIs and Related Reforms 
 
The SLF considers that SSSIs should remain the core component of the system of 
‘conserving’ Scotland’s natural heritage.  The SLF believes that ‘protection’ can 
not simultaneously respect the importance of natural features and sustain the 
economic and social development of rural communities that depend on such sites. 
 
The SLF welcomed the explicit recognition by the Scottish Executive and Scottish 
Natural Heritage in The Nature of Scotland that many habitats were not only the 
result of past activity but continue to rely on continuous positive management.  
Hence, the proposals presented within the Bill are broadly supported by the SLF.  
Moreover, SSSIs must be viewed as conservation sites that depend on 
management, rather than protection sites that rely on sanctity. 
 
The SLF also appreciates that, as a network of sites of national significance, 
SSSIs provide both a baseline for wider conservation efforts across Scotland and 
a framework for natural heritage sites of European significance, which have been 
designated through Natura 2000.  However, the SLF also shares the view that the 
SSSI system that currently operates in Scotland can be improved.  There is a 
need for greater transparency, better consultation and an improved and accessible 
dispute resolution process.  Equally, the burdens of a financial and bureaucratic 
nature of such designations for land managers need to be kept to a minimum. 
 
The SLF entirely welcomes the proposed formal obligation to be placed on SNH to 
produce management statements for SSSIs.  The SLF considers that such 
statements will give owners and occupiers practical guidance on the management 
of each site, and thereby avoid inadvertent or inadequate practice.  The SLF also 
considers that such statements could provide the medium through which SNH 
could address particular socio-economic issues associated with particular SSSIs 
which can not be dealt with by the purely scientific criteria used for site 
designation. 
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This would go some way to reconciling the legitimate needs of land managers 
seeking to secure a livelihood and the need to conserve environmentally 
significant resources.  The SLF supports this element of the draft Bill, believing 
that site management statements ought to provide greater clarity about how any 
given SSSI needs to be managed.  This should then provide the basis upon which 
management agreements can be developed in the mutual interests of Scotland’s 
natural heritage and Scotland’s equally fragile rural economy and ultimately 
dependent rural society. 
 
The SLF entirely agrees that land managers should not be expected to shoulder a 
disproportionate share of the cost of delivering public goods from Scotland’s 
natural heritage.  It is only right and proper that the public purse should contribute 
to supporting the favourable management of SSSIs.  Voluntary management 
agreements are the most appropriate mechanism through which land managers 
receive financial support in return for the positive enhancement of significant 
wildlife sites. 

 
Accepting positive incentives in place of compensation, as proposed by the Bill, 
does not cause the SLF difficulty.  The SLF has consistently maintained that 
compensation for not doing something is a very unsatisfactory way of supporting 
the management of natural heritage, and should continue to be available only in 
exceptional circumstances.  SSSIs are not implemented for economic benefit, but 
to maintain and enhance Scottish biodiversity and its environment.  The SLF 
considers that the best, perhaps only, way to achieve this is to engage with those 
who also depend on the same land for their livelihoods.  Therefore, the SLF 
entirely supports such provisions of the Bill that would fully put into practice such a 
positive approach to nature conservation. 
 
However, the SLF must make clear that the effectiveness of such a positive and 
voluntary approach is entirely dependent on the adequacy and availability of 
resources.  The current agricultural and rural economic climate requires that 
positive management agreements must secure conservation interests whilst 
ensuring that the owner or occupier is not financially disadvantaged.  Land under 
SSSIs must be viewed in a positive light, and not as a burden or blighted by 
designation.  There is an increasingly urgent requirement to utilise resources that 
will engage land managers who are willing and able to deliver valuable 
environmental gains in the public interest. 
 
The SLF also agrees, however, that there will be occasions when a voluntary 
agreement does not prove possible.  Compensation is appropriate if it is no longer 
possible to continue with the established management of the land if the integrity of 
the SSSI is to be safeguarded.  The SLF welcomes the Bill’s provision for land 
managers to receive compensation for actual losses experienced as a direct result 
of an enforced change of management practice.  The obligation that would be 
placed on SNH to provide a compensatory management agreement is supported.  
The SLF welcomes the commitment shown by the Bill to owners and occupiers 
who may be penalised if the existence of an SSSI makes it more difficult or 
impossible to pursue their legitimate land use activities.  If the established 
management has to be altered under designation, then appropriate compensation 
is both necessary and fair. 
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The SLF accepts that compensation would not be paid where operations are either 
speculative or do not form part of the established use of the land.  Equally, land 
managers should not receive compensation where they are required to comply 
with other legislation or standards of practice in relation to other voluntary 
measures.  However, the Bill must make it entirely explicit what exactly is deemed 
to be both “speculative development” and the “established use of the land”. 
 
The SLF entirely supports the inclusion in the Bill of a new right of appeal to the 
Scottish Land Court if the management of SSSI land is restricted.  This right of 
appeal would be extended to cover cases where there are disputes about 
compensation, which is also endorsed by the SLF.  It is important that land 
managers have a clear statutory provision when administrative or mediation 
mechanisms are unable to resolve disputes, such as when consent is refused or 
the amount offered by way of compensation is felt to be inadequate.   
 
However, the SLF must take this opportunity to record its concerns regarding the 
costs of such improved dispute resolution.  The Scottish Land Court is the right 
form of recourse, providing as it does both expertise and experience, and will be of 
immense value in dealing with such cases.  Such expertise and experience, as 
well as the administration involved, will not however be costless.  The SLF seeks 
that adequate provision be made to ensure that the costs of such appeals for land 
managers do not effectively make the better dispute resolution arrangements 
effectively redundant and inaccessible. 
 
The SLF appreciates that the Bill intends to introduce powers that would enable 
SNH to apply for an order from Scottish Ministers to oblige the land manager to 
carry out operations regardless of whether a management agreement is in place 
or not. The SLF believes that such Land Management Orders (LMOs) must only 
be implemented as a power of last resort and only after SNH has failed to 
conclude a suitable agreement (positive or compensatory) proves impossible.  
  
Improved Measures to Tackle Wildlife Crime 
 
The SLF supports much of the motivation behind the intended measures in 
relation to wildlife crime, agreeing that the practical application of current 
legislation has weaknesses and loopholes that require correction.  The SLF is 
generally satisfied that the legitimate interests of land managers will not be 
adversely affected by the Bill.  
 
The SLF is concerned about moves to amend legislation in order to simply replace 
‘intentional’ with ‘reckless’.  Reckless and intentional are not synonymous and 
must be treated as such.  If the concept of ‘recklessness’ is to be introduced, it 
must be to extend and enhance offences of an ‘intentional’ nature if the legal 
framework is to remain fit for purpose.  An ‘intentional’ element must be retained 
within the Bill to ensure that ambiguity and confusion do not compromise the 
interests of either land managers or protected interests, such as the capercaillie.  
Adequate safeguards must be provided to guarantee that responsible land 
managers, and recreational users of the countryside, can not inadvertently 
contravene any ‘reckless’ provisions.   
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Equally, improved controls in response to public concern about the misuse and 
abuse of snares must not impinge on this legitimate and practical method of pest 
control – often implemented in the interests of conservation management and 
biodiversity.  The SLF’s initial reaction to the intended action on snares is, 
therefore, broadly supportive.  The Bill could go some way to achieving the dual 
objectives of preventing unnecessary suffering of wildlife and of deterring the 
unregulated setting of snares on land where the owner or occupier has not 
authorised their use. 
Conclusions 

 
Scotland’s exemplary places for nature conservation and their biodiversity remain 
dependant on continuous management.  Such sites rely on land managers to 
maintain and enhance the habitats and species for which they are designated.  As 
a result, the SLF has long advocated support for positive management rather than 
the philosophy of compensation for not doing something.  The SLF has responded 
positively to the proposed changes in the approach to the management of SSSIs 
and welcomes the aims of the Bill wholeheartedly. 
 
Land managers, whether they are farmers, foresters, gamekeepers or crofters 
have the day to day responsibility for safeguarding much of Scotland’s natural 
heritage.  At the same time, whatever their scale of operation, they depend on the 
economic activity upon their land for their own livelihoods and cannot be expected 
to operate in an economic and social vacuum. 
 
The Bill is about partnership and the effective management of land, a fact 
recognised by the Scottish Executive, landowners and conservation bodies alike.  
Natural heritage designation should be viewed as an accolade, not a millstone to 
land management.  The proposals represent a major step forward in ensuring that 
Scotland’s natural heritage is protected for future generations. 
 
 

SUBMISSION FROM THE ROYAL INSTITUTION OF CHARTERED 
SURVEYORS IN SCOTLAND 

 
RICS Scotland is the principal body representing professionals employed in the 
land, property and construction sectors. The Institution represents some 9,000 
members: 7,000 chartered surveyors, 200 technical members and 1,800 students 
and trainees.  Our members practise in sixteen land, property and construction 
markets and are employed in private practice, in central and local government, in 
public agencies, in academic institutions, in business organisations and in non-
governmental organisations.  As part of its Royal Charter, the Institution has a 
commitment to provide advice to the government of the day and, in doing so, has 
an obligation to bear in mind the public interest as well as the interests of its 
members. RICS Scotland is therefore in a unique position to provide a balanced, 
apolitical perspective on issues of importance to the land, property and 
construction sectors. 
 
 RICS Scotland welcomes the review of system with a view to making it more 
transparent, more accountable and more effective in protecting and preventing the 
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deterioration of the features of interest within SSSIs. We also welcome the 
opportunity to provide oral evidence on part two of the bill.  
 
We would like to voice our concerns over the removal of compensation for land 
owners, land managers and/or tenants, who, for perfectly valid business reasons, 
may wish to change the way in which they manage their land, but are refused 
permission by SNH. 
 
In the past, compensation has been provided. This proposal, as it stands, will 
seriously restrict the way in which land can be used and will also have a negative 
impact on the value of the land in question. There may also be European Court of 
Human Rights (ECHR) ramifications to consider. The removal of the asset value of 
land, without providing compensation, seriously impinges on the rights of the 
individual. RICS Scotland is also concerned about the proposal that SHN will be 
able to determine the change of existing use. Although compensation will be 
provided for this, it removes the right of the individual to determine how they 
manage their own land. 
 
RICS Scotland welcomes the introduction of a third party appeal process. It can 
only be seen as a progressive way in which to proceed if an independent appeals 
procedure is available and it is an inclusion that we welcome.   
 
RICS Scotland would also suggest that information on consents in relation to 
SSSIs be made publicly available. Not only is this a matter of public interest, but, it 
also aids the valuation process. RICS Scotland welcomes the slimming down of 
the Damaging Operations List (now the Operation Requiring Consent). We also 
welcome the move towards more voluntary and positive management agreements, 
but have concerns about the wider powers afforded to SHN and Ministers to 
restrict activity on land designated as a SSSI.  
Concerns also prevail on the inclusion of Land Management Orders. These could 
be regarded as restricting the freedom of use by land owners / managers as SNH 
will have the authority to dictate how the land is to be managed, without the 
consent of the owner.  
 
RICS Scotland welcomes the recommendation that statutory undertakers will be 
obliged to consider the requirements of SSSIs when granting permission or 
allocating grants. This is a much simpler system than that which is in operation at 
present and will provide a one-stop-shop for applicants.  
 
Site Management Statements 
 
Site Management Statements for SSSIs should be prepared by SNH in 
consultation with the land owners and occupiers. 
 
Operations by owners or occupiers of sites of special scientific interest  
 
There now appears to be two notice periods for gaining consent from SNH to carry 
out an operation. Previously, the time limit had been four months. In order to allow 
for adequate farm planning to be undertaken, this needs to be clarified.  
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Change of owner occupation 
 
RICS considers it to be a rather extreme measure to suggest that an owner should 
automatically be guilty of an offence if they have not informed SNH of a change of 
ownership within 28 days. We would suggest six months as a more realistic time-
scale.  
 
Nature Conservation Orders  
 
The Bill appears to suggest that Nature Conversation orders apply to all land in 
Scotland? In our opinion, this is a radical and unnecessary extension of 
government control on land, which has not gone through the rigorous SSSI 
selection procedure. 
  
Compulsory purchase for purposes of conserving natural heritage 
 
This section appears to imply that compulsory purchase orders are available on 
any land in Scotland. Again, this seems to be a noticeably excessive measure.  
 
 

SUBMISSION FROM THE SCOTTISH COUNTRYSIDE ALLIANCE  
 
The Scottish Countryside Alliance is pleased to be giving evidence to the 
Environment and Rural Development Committee on the Nature Conservation 
(Scotland) Bill. 
 
The Scottish Countryside Alliance was established to represent, promote and 
preserve the rights and interests of those involved in life in the countryside, 
including countryside dwellers and workers, country sportsmen and women, 
farmers, landowners and suppliers of countryside goods and services. To this end 
we support any measures that will support and enhance biodiversity provided that 
people are seen as a core component of that biodiversity. 
 
The Scottish Countryside Alliance would like to see more of an emphasis on a 
partnership approach in protecting SSSIs, and believe the essential co-operation 
of landowners and managers can be retained through providing payments for 
positive management, and not increasing penalties. We would like to see more 
funding available for financial rewards, and recognition of the socio-economic and 
conservation value of country sports.  The voluntary principle underpins statutory 
conservation management in the UK but it needs strong fiscal rewards to work.  
 
The Scottish Countryside Alliance agrees that nature conservation objectives 
should take full account of local economic and social objectives. Although action is 
needed to conserve wildlife throughout the countryside, we seek agreements 
which will benefit both our natural heritage and countryside dwellers. 
The SCA recognises that the Scottish Executive’s role under the European 
Convention of Human Rights, is to promote the best interests of the people of 
Scotland. This means that any legislation should seek to enhance the quality of life 
of the Scottish People. We therefore would like the Committee to take into 
consideration the economic impact of this Bill and seek a reassurance that, not 
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only will the rural economy of Scotland not be damaged as a result, but it will be 
strengthened.  
 
We have three general concerns about this Bill. These are: 
 

1) The balance of enforcement and trust between SNH and land managers. 
2) Developing working and 'creative' partnerships between the authorities (SNH) and the land 

managers in local communities (rather than the assumption implicit in the Bill of working 
against them) 

3) The relationship between the impacts of this proposed legislation and the Environment and 
Rural Development Committee’s commitment to Integrated Rural Development  

 
We hope that the following submission emphasises these concerns but, in 
addition, contains several specific points we would like to make. This is by no 
means comprehensive and we look forward to expanding on our position in our 
oral submission to the Committee. 
 
Consultation Exercise. 
 
The SCA would be interested to know what cognisance was taken of the 
consultation responses submitted in June 2003. We would very much like the 
committee to be able to tell us why, and on whose recommendation, this bill has 
changed since the draft. 
 
Extended responsibilities of SNH 
 
It seems clear that this Bill will give SNH considerable new powers and new 
responsibilities. We are concerned that this organisation does not, at present, 
have the resources to carry out these responsibilities and, if it is to be asked to, 
will need a considerable increase in those resources. We simply wonder if this is 
the best way to spend taxpayers money. We do realise that the promotion and 
safeguarding of biodiversity is important and justified and therefore wonder exactly 
what the cost implication of this Bill is.  
 
We are also very concerned that with these increased responsibilities SNH is 
being put in a position of designating the SSSIs, enforcing the SSSIs, deciding if a 
designation has been contravened in any way and then the manager of an SSSI if 
indeed the land is compulsorily acquired. We feel that this gives one body an 
excessive amount of power in this area.  
 
The relationship between the Land Reform (Scotland) Act, the Water 
Framework Directive and the Nature Conservation (Scotland) Bill 
 
If we, as a nation, are protecting our natural heritage and sites of national 
importance, through the designation of SSSIs, it seems troubling that we have just 
passed a law effectively letting anyone access every part of it, which could, very 
easily, damage what we are trying so hard to protect.  
 
There is no mention, in the bill, of any kind of education programme that will inform 
the public of how to be aware of SSSIs. We feel this is a serious omission and that 
there should be a duty on SNH to educate the general public on the importance of 
SSSIs. We realise that SNH already has a duty to educate, however, similar to the 
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Land Reform (Scotland) Act, we feel that there should be a specific duty for SNH 
to educate the public on this area, within the Bill.  
 
With regards to the Water Framework Directive; if there were a conflict in orders 
between the Nature Conservation (Scotland) Bill and the Water Framework 
Directive, which has supremacy? Should this not be specified in the bill?  
 
Notification of Sites of Special Interest 
 
The SCA is concerned that there is no objective guidance provided for land 
managers on what constitutes an SSSI or how decisions are reached on 
designation of SSSIs. Guidance in section 42 relating to whether or not land is of 
special interest must be written by Scottish Ministers, consulted on by all 
interested parties and then be codified within the Nature Conservation (Scotland) 
Bill. This guidance must include a comprehensive list of when land would be 
considered of “special interest”. Without this, there is far too much vagueness 
within this designation. We are deeply concerned that there does not seem to 
have to be any scientific basis for the designation of SSSI and feel that this, too, is 
too vague. 
 
We feel that there should also be a specific appeals procedure relating to the 
designation of SSSIs. It should not simply be left to a conflict over how to manage 
it.  
 
Site Management Statements 
 
In some cases it may be that the same conservation benefit can be managed with 
two different approaches. We feel there should be some acknowledgement of this 
in the bill and an acceptance by SNH that if the agreed outcome is achieved within 
a certain time limit the current, successful, land management is able to continue. 
 
The notification of interested parties is a correct approach, however, we feel that 
the input of the local land manager and land owner is the most important and 
should be given more priority than those with a marginal interest, particularly as 
they are ultimately charged with implementing the site management. Therefore if, 
for any reason, the local land manager and land owner’s opinions and concerns 
are not included in the Site Management Statement there must be a section 
explaining why. 
 
Additionally, we feel that there should be an economic and social impact 
assessment form submitted at the same time as the Site Management Statement. 
This would correctly reflect the wider interest and benefits that are intentions of the 
bill. 
 
Enlargement of SSSIs 
 
There was considerable concern over extending land management orders over 
contiguous or adjacent land. The Bill does not specify exactly how large or exactly 
what is considered to be adjacent land. This could cause potential problems as, for 
example, a designated SSSI in the middle of a land holding could potentially 
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dictate the land management in the entire area which could have implications for 
the viability of some or all of that holdings enterprises. 
 
Compulsory Acquisition 
 
The SCA has considerable concerns over the extent to which compulsory 
acquisition could apply to land both within and without the SSSI. 
 
Under the NCB at present SNH Chapter 4, section 38 states that SNH can acquire 
compulsorily any SSSI, any other land where a NCO or an LMO applies or indeed 
any other land “which is contiguous to, or which SNH considers to be otherwise 
associated with” any SSSI, NCO or LMO. This is worrying as this could potentially 
affect large areas of undesignated land. 
 
We also have concerns over the remit of SNH after the land has been confiscated. 
In Section 38(6) SNH can confiscate land and then either manage the land itself, 
or dispose of the land in any way they deem appropriate to further the SSSI. We 
are very concerned that SNH does not have appropriate qualifications to manage 
land itself, does not have a broad enough basis and therefore should not be the 
only body involved in deciding what happens to this land once it is confiscated.  
 
We are deeply concerned that if land is compulsorily acquired there is no mention 
of payment within the Bill. We feel that should land be acquired, the owner should 
certainly be compensated.  
 
The main issue here is the balance between enforcement and trust.  The 
draconian nature of compulsory purchase goes against the grain of Rio and the 
Habitats Directive which both emphasise the importance of working with local land 
management communities.  
 
Advisory Committee on SSSIs 
 
The Advisory Committee must take account of those currently managing the land 
and therefore must have at least 50% representation of current land managers or 
with practical experience of land management. We also feel that this section gives 
those without a specific local interest in the land far too much power to challenge 
the site management. It should be restricted to those with direct evidence of 
contravention or local interest only. SNH should not make a decision as to whether 
to take the case further or not based on whether or not it is “frivolous”. If any 
dispute cannot be resolved then it should proceed to the Advisory Committee as a 
matter of course. We also think that those petitioning the advisory committee 
should be able to access outside opinion for example a scientific peer review. 
 
Nature Conservation Orders 
 
The Nature Conservation Orders must be proceeded on the same basis as the 
SSSIs. Without the same strict, scientific definition of special interest the term is 
too vague and ill-defined. 
 

258



Environment and Rural Development Committee, 7th Report, 2003 (Session 2) - 
ANNEX C 

 

 

There are certain areas in Scotland where the local economy is dependent on the 
land, for example, island economies. In these incidents when drafting the Nature 
Conservation Orders there should be included an socio-economic impact 
assessment which accounts for the affect the Nature Conservation Order will have 
on the local economy, community and culture. The outcome of this impact survey 
must then be published and if the NCO goes ahead despite any negative 
evidence, this must be explained. There should also be rights of appeal for NCOs 
as there are for LMOs etc. 
 
Prosecutions 
 
We feel that the threat of prosecution to land managers who may have 
contravened Nature Conservation Orders is expressed too strongly in the Bill and 
that latitude should be provided to enable land managers who have not damaged 
SSSIs to be exempt from prosecution.  
 
Wildlife Crime 
 
The SCA condemns anyone who perpetrates a wildlife crime. We believe that the 
concept of wildlife officers is good but that they will require proper training. We are 
also very concerned that the Bill states that these Wildlife Officers can be 
accompanied onto land by any persons that they deem appropriate. We feel that 
this is draconian and undemocratic and could potentially cast doubt over evidence 
in the courts. The only person necessary to be accompanying an officer, except for 
other officers, should be a vet so that if there are suffering animals, they can be 
helped. 
 
We feel that there is very little explanation of exactly what the remit is of these 
Wildlife Officers which should also be clarified. We would like to hear more about 
the training, qualifications and the remit of these wildlife officers. We would like to 
see this specified in the Bill. 
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Scottish Parliament 

Environment and Rural 
Development Committee 

Wednesday 5 November 2003 

(Morning) 

[THE CONVENER opened the meeting at 10:01] 

Nature Conservation (Scotland) 
Bill: Stage 1 

The Convener (Sarah Boyack): I welcome 
members, witnesses, members of the press and 
the public who are here this morning. 

Agenda item 1 is the second of our five planned 
evidence sessions at stage 1 of the Nature 
Conservation (Scotland) Bill. Our job is to examine 
the bill and report to Parliament on its general 
principles. We issued an open call for evidence 
and this morning’s selection of witnesses is here 
to enable us to consider the impact of the bill on 
those who own and manage land that is affected 
by sites of special scientific interest, as well as to 
consider the bill as a whole. 

We are fortunate to have two panels of 
witnesses in front of us this morning. I welcome 
Richard Lockett, who is the Perthshire adviser for 
the Farming and Wildlife Advisory Group Scotland; 
Becky Shaw, who is the crofting environment 
officer with the Scottish Crofting Foundation; and 
Alasdair Laing, who is vice-convener of the 
Scottish Landowners Federation. I thank the 
witnesses for attending. 

I have a brief note for members. We had hoped 
to take evidence from NFU Scotland at today’s 
meeting, but the organisation has indicated to our 
clerks that it is unable to attend. However, it noted 
that it fully supports the bill and intends to submit 
written evidence to convey that. 

As in previous meetings, we will not have 
opening statements from witnesses but we are 
grateful for the written submissions that all the 
witnesses provided in advance, which have 
enabled members to consider the key points that 
the organisations want to present to us. I ask 
members and witnesses to keep questions and 
answers brief and to the point. 

Eleanor Scott (Highlands and Islands) 
(Green): My question follows up something that 
was in the Scottish Crofting Foundation’s 
submission, but perhaps it is a question for 
everyone on the panel. 

You mention that the fact that crofters are 
looking to diversify their activities and to access 
diversified income schemes might give rise to 
tension and problems because of the definition of 
established management that is used for the 
purposes of compensatory payments. That 
problem might also apply to other farmers who 
want to diversify. A problem might arise if such 
payments are based on established use of land. 
Will you amplify that point? 

Becky Shaw (Scottish Crofting Foundation): 
In the work of the expert working group on SSSI 
reform, it became clear that it was thought that 
compensatory entitlements should apply only in 
rare cases. Our point in the submission is that the 
mechanism for determining compensatory 
entitlements might be based on existing land 
management, which could have an impact on what 
people can do. We fully support the move away 
from large speculative compensatory payments, 
but we want to flag up that an issue might arise 
because people are changing their activities. We 
want a fairly flexible approach to compensation. 

Eleanor Scott: It would have been nice if I could 
have asked the NFUS that question. Do any of the 
other witnesses see that issue as a problem, given 
that the use of rural land is diversifying? 

Alasdair Laing (Scottish Landowners 
Federation): It would be fair to say that land 
management practices change over the years. I 
back up Becky Shaw’s point that it would be 
unfortunate if we were to ossify practices that are 
changing for good reasons because we did not 
have the flexibility that is being sought. 

Rob Gibson (Highlands and Islands) (SNP): 
The Farming and Wildlife Advisory Group Scotland 
criticises part 1, section 2 of the bill, which is on 
biodiversity, as “vague and unclear”. The group 
talks about the need to create an approach to 
biodiversity that is based more on action points. 
Will you amplify on that point, which is 
fundamental to the bill? 

Richard Lockett (Farming and Wildlife 
Advisory Group Scotland): We are unclear 
about what actually constitutes the biodiversity 
strategy. We have the document “Towards a 
strategy for Scotland’s biodiversity: Biodiversity 
Matters!”, but it is not clear whether that is the 
strategy. A strategy should set out not only actions 
and priorities for action, but a mechanism or 
programme to assess whether the targets have 
been reached and whether they have been 
effective. People tend to say, “That will cover the 
issue and we can just tick that box.” The document 
does not strike us as containing meaty measures 
that can be laid down and assessed regularly to 
discover whether the biodiversity targets have 
been achieved. 
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Rob Gibson: That suggests that a wider 
Government agreement on targets is needed. 
Including biodiversity in the Nature Conservation 
(Scotland) Bill is a start, but the strategy ought to 
be a Government one. Is the strategy in the bill 
appropriate? 

Richard Lockett: Absolutely. We support what 
is stated in the bill, but we want it to be effective as 
a strategy and to be implemented as such. 

Rob Gibson: I take your point. 

Maureen Macmillan (Highlands and Islands) 
(Lab): In previous evidence, issues have been 
raised about whether the provisions on promoting 
biodiversity will be legally binding on the Executive 
and other bodies such as local authorities. Are you 
content with that? Should organisations be obliged 
by law to promote biodiversity under the strategy? 

There seems to be tension between 
organisations over whether sites contiguous to 
SSSIs or associated with SSSIs should be 
included in the bill. There are two opposing points 
of view on that. People who are more involved in 
nature conservancy—although the witnesses 
might disagree with that—argue that not only 
SSSIs, but every site that has a unique role in 
promoting biodiversity, such as ancient 
woodlands, ought to be included in the bill. I notice 
from the evidence of some of today’s witnesses 
that they are wary of any extension of SSSIs or of 
providing support for associated sites. Will you 
tease out the differences? 

Becky Shaw: We are thoroughly in favour of the 
general move towards thinking of land managers 
as environmental stewards and changing the 
scope of SSSIs to the stated intention of accolade 
rather than burden, but we flag up the potential for 
lack of clarity for land managers. At the moment, 
the situation is relatively clear and there are 
various procedures for SSSIs, but we are flagging 
up an issue for contiguous land and other 
associated land, as the application of rules to such 
land is more discretionary. The bill’s intention is to 
move towards a more positive, transparent, user-
friendly system and it would be a shame to 
compromise those worthwhile principles by 
introducing too much uncertainty. We are 
concerned about whether there is enough 
certainty and whether land managers know what 
might be expected. 

Alasdair Laing: There is also an issue with 
bottom-up and top-down approaches to 
designations. SSSIs are top-level protection and, if 
we start to extend that protection formally 
downwards, we will end up with nothing left to help 
those who are relatively near the bottom, who do 
not have anything particularly special, but still 
contribute a huge amount to nature conservation 
in general. 

Richard Lockett: I do not know how much the 
broadening of the geographical remit of SSSIs will 
come about. I am thinking specifically of 
catchments, which the Farming and Wildlife 
Advisory Group considered last week, in situations 
where the designated site is a loch that has been 
designated because of aquatic species but where 
the whole catchment affects the quality of the 
SSSI. The whole catchment could not and would 
not be designated as an SSSI, but the impact of 
activities in the catchment is relevant to the SSSI. 
That example shows how the issue is slightly 
broader, but there are ways of dealing with that 
other than designating a broader area, such as 
working with land managers in the area to reverse 
the problems that exist there. That is where such 
issues come from. 

The Convener: The FWAG submission makes 
a point about overlap with environmental schemes 
and you have just given a classic example of 
wanting to protect an SSSI within a water 
catchment area that is surrounded by good 
farming land. You comment in the submission: 

“FWAG fails to see why other environment schemes … 
funded through the Scottish Executive and Rural 
Development Plan should be expected to contribute 
towards the management of SSSI / Natura 2000 sites.” 

I would have thought that the new land 
management contracts that have been explained 
to us briefly would seem a logical means by which 
to provide incentives and resources to let the 
farming community manage its land more 
sustainably, which would also have an impact on 
SSSIs. 

I was a bit surprised by your comments—will 
you expand on them? 

Richard Lockett: What you say illustrates the 
point well. We are trying to say that the structure 
of funding at the moment is probably not effective 
in dealing with such issues. The rural stewardship 
scheme, for example, will exist for perhaps only a 
few more years, but the bill will be on the statute 
book for ever. In that context, the scheme is not 
particularly relevant in the longer term. 

What that indicates to us is that we would like to 
see a better funding structure that tackles those 
issues, for example, on a catchment level. Land 
management contracts and the kind of issues that 
are being looked at under common agricultural 
policy reform are good illustrations of that—they 
offer a good opportunity to tackle such issues. 
Those points are specific to the situation at the 
moment, which is changing quite rapidly. I think 
that it highlights the need for that kind of approach 
to be taken to the funding of conservation land 
management. 
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10:15 
Becky Shaw: That is a valid point. We said in 

our submission that we are supportive of bringing 
85 per cent of SSSIs into positive management. 
Obviously, that will require resourcing and the 
issue arises of targeting the resources that are 
available in those areas. I am thinking of a 
combination of targeting and good land 
management right across the country and also of 
targeting specific areas that are of particularly high 
value. 

The intention behind environmentally sensitive 
areas is to say that we have recognised that an 
area is of high nature value, that we have the 
agricultural practices that can contribute to the 
area and that we will continue to support the area. 
It is about finding ways of supporting good 
environmental stewardship across the country and 
directing funding into the special areas. 

Alex Johnstone (North East Scotland) (Con): 
I draw attention to my entry in the register of 
members’ interests, in which members will see 
that I am a member of the Scottish Landowners 
Federation. 

I want to explore the potential cost of the bill and 
the issues that surround it. It would be entirely 
inappropriate for me to ask you how much the bill 
will cost. However, I think that it is appropriate for 
me to ask you individually, in respect of the people 
whom you represent, what your expectations are 
of the resources that will be accrued as a result 
not only of the bill, but of some of the other areas 
that we have touched on, in terms of the support 
measures that will be necessary. What financial 
support will your members get? Will it be more, 
less or will it be just the same? 

Alasdair Laing: That is a difficult question to 
answer. If I may, I will answer the first part of it 
slightly sideways from our perspective. The 
resources need to be sufficient to make the bill 
work. I cannot quantify whether the figure will be 
£1 million, £5 million, £100,000 or whatever, but it 
needs to be sufficient to make the bill work. 

I do not think that any of us could sit here and 
say that we seek to gain from the bill. We are 
looking for the encouragement to do the 
necessary work. However, it would be unfair to 
expect crofters, farmers or owners to do, at their 
own cost, work that is, in essence, for the public 
good. I cannot quantify the money, but that is the 
principle of it. 

The other half of the answer is that the bill has to 
be resourced not only from the point of view of the 
activities that will take place. We have 
considerable concerns about the resourcing of the 
back-up measures; for instance, the Scottish Land 
Court and other such places are, or could be, 
involved in matters such as enforcement and 

appeal procedures. They are also getting heavily 
involved in other new legislation such as the 
Agricultural Holdings (Scotland) Act 2003. We are 
concerned about those resourcing implications. 
From our perspective, two different lots of 
resources are involved. 

Becky Shaw: I support what Alasdair Laing said 
about providing public good. Obviously, there is a 
direct tie-in with reform of the common agricultural 
policy and how resources are used and targeted to 
achieve everything that we are trying to achieve 
on nature conservation and supporting agriculture 
in our rural communities. It is difficult to say how 
much we would expect the bill to cost. 

Alex Johnstone: I was keen to avoid asking 
you how much it would cost. However, I am also 
keen to find out your expectations about the 
resources that your members will need to make 
such a measure work. 

Richard Lockett: Key to the bill is its change of 
approach to the management of designated sites. 
Instead of sending someone a list as long as your 
arm of potentially damaging operations, stipulating 
what they cannot do and then watching a site 
deteriorate, one would provide funding for active 
management measures to improve that site. If that 
means that an individual gains financially from 
delivering a public good, that is important, fair and 
as it should be. 

Our organisation cannot comment on any cost 
implications, because there are other funding 
opportunities through the reform of the common 
agricultural policy, changes in compensatory 
agreements and so on. That said, we would 
expect such a positive approach to the 
management of designated sites to require 
funding. 

Rob Gibson: Each of you has mentioned the 
need for greater transparency and better 
consultation. The SLF has highlighted the need for 
improved and accessible dispute resolution 
processes and the Scottish Crofting Foundation 
has mentioned the need for an increase in local 
involvement in the management of protected sites. 
By the way, I should for the record declare that I 
am a member of the Scottish Crofting 
Foundation—I am sorry that I forgot to do so at the 
start of the meeting. 

When we visited sites of special scientific 
interest in Perthshire, we had discussions with 
landholders about their involvement. I found those 
discussions very vague. It strikes me that each of 
you is concerned about the sort of local 
consultation that should take place. Should there 
be a local structure to ensure that people from 
Scottish Natural Heritage and those who represent 
the landholders and land users meet regularly and 
openly to discuss the development of the process? 
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Becky Shaw: We would be quite keen to see a 
structure or mechanism that would allow local 
management to be discussed locally. We are 
pleased that the bill contains measures that would 
allow socioeconomic considerations to be taken 
into account in the development of site 
management statements. As a result, we would 
have a site management statement that was a 
realistic representation of what SNH required of a 
land manager and what the land manager could 
provide within the context of viable rural 
enterprises. Such mechanisms should be 
strengthened. Many of our members say things 
like, “The land is the way it is” and suggest that 
traditional land management is the reason for the 
high value of the land, conservation-wise. Perhaps 
that kind of management is not perfect and certain 
things should be done; however, we are here to 
look after the land and would like to be involved in 
discussions about its management. 

Alasdair Laing: Essentially, I agree with that. If 
the bill becomes law, it will encourage more 
involvement because it will encourage positive 
management. For example, the bill seeks to 
encourage people to do things; it does not say, 
“You cannot do this or that”. That in itself will 
encourage much more communication between 
SNH and the people who are managing the land. 
In that respect, I question whether arrangements 
should be formalised any more than that. After all, 
meetings for meetings’ sake are not always very 
productive and can make people bored with the 
whole process. 

Allied to that, we are concerned that the 
European Natura 2000, special protected area and 
special area of conservation designations and the 
nature conservation orders that are proposed in 
the bill are not, and will not be, underpinned by UK 
SSSI legislation. That will create certain grey 
areas where disputes will arise. 

With SSSI legislation, there is a clear avenue of 
appeal through the Scottish Land Court, for 
example, but with the European designations and 
nature conservation orders, that avenue is not 
there. From a cursory look, it appears that the 
avenue of appeal might be through the criminal 
courts. Therefore, a person might end up with a 
criminal record for a relatively minor contravention 
of a site. That issue requires more consideration 
as the bill progresses. 

The Convener: It might need some clarification. 

Rob Gibson: The issue opens up a number of 
lines of argument, but I want to press one point. 
Educating people about the value of land must 
happen at a local level and in public. Open debate 
has not taken place in the previous designation 
system, except where there has been some crisis 
in a community that has been faced with the 
setting up of an SSSI and therefore public 

meetings have had to be held. Do you agree that 
there ought to be a local mechanism through 
which matters can be discussed so that 
landholders and land managers, as well as the 
local population, have a clear idea about what is 
going on? Would such a mechanism be valuable? 

Richard Lockett: Yes. I agree broadly with the 
first part of Alasdair Laing’s answer, but, like him, I 
am not sure how formalised the processes should 
be. The bill’s ethos represents a significant change 
from the slightly dictatorial top-down process. 

It is difficult to see how processes should be 
formalised. It is obvious that it is important to 
involve communities and it is critical that the land 
manager is kept up to date on such involvement 
and on what is being said. It is also important that 
site management statements are in a language 
that can be understood by those who are involved. 
We are talking about many obscure and not very 
exciting species. For land managers and 
communities, it is important to set issues in a 
broader biodiversity context. Such an approach is 
important and I support it. 

Becky Shaw: I do not think that I was making a 
plea for a formal system, but I made a plea for 
communication. Consultation can mean saying, 
“Here’s the answer. I am consulting you. Do you 
like it—yes or no?” We hope that the bill will mean 
a move towards communication and will not simply 
result in consultation in its narrower sense. 

The Convener: That comes through loud and 
clear in people’s written responses. In the past 
weeks, I have gone out and talked to land 
managers and nature conservation interests and it 
strikes me that some proposals that have been 
made should be for primary legislation, but that 
others perhaps are for best practice and 
guidelines. Perhaps the minister should not just 
consider clarifying the legislative provision, but 
should think about new ways of doing things that 
we might want to encourage. Those new ways 
might not have to be identical in all parts of the 
country, but we should aim for a more transparent 
system and less of a top-down approach. There 
should be more discussion about how we want to 
protect our land. Perhaps the ministers could 
come back to us on that matter. 

Maureen Macmillan: Earlier, I asked two 
questions. The second question was answered, 
but the first was not. The first question was about 
section 2(1) of the bill and replacing “may” with 
“must”. Organisations have proposed to us that 
that should be done, as it would make the 
designation of the Scottish biodiversity strategy 
obligatory rather than optional. There is likely to be 
an amendment to that effect at stage 2 and I want 
to find out what organisations think about that. Do 
you agree with organisations such as the 
Convention of Scottish Local Authorities, which 
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agreed last week that the obligation should be 
underlined? 

Richard Lockett: Yes. As I have said, there is a 
danger that that section of the bill will become too 
vague and too easy to sidestep. If “may” is used, 
that might mean that action will not be taken. 

Maureen Macmillan: It seems that there is 
general agreement that there ought to be an 
amendment at stage 2 to clarify that.  

The Scottish Crofting Foundation’s submission 
states: 

“We would like to see safeguards introduced to s. 36 to 
ensure that those who through circumstances beyond their 
control are unable to carry out the actions required in a 
Land Management Order are not penalised.” 

What did you have in mind and how on earth could 
that be incorporated in the bill or in guidance? It 
seems that there could be a cop-out. 

10:30 
Becky Shaw: It is more an issue for guidance. I 

am thinking of the one case that might ever arise. 
We were discussing this earlier. If someone had or 
had not done something because they were ill or 
elderly or for reasons beyond their control, 
£40,000 would be a hefty fine to impose on them. 
The issue might be one not for legislation but for 
best-practice guidance. In particularly difficult 
circumstances, a light touch should be applied. I 
am not saying that, in general, a land 
management order should be avoided; I am 
saying that there should be guidance to ensure 
that in extreme circumstances people are not 
penalised for something beyond their control. 

Maureen Macmillan: I just find it difficult to 
imagine how that could be incorporated in 
guidance—I do not think that it could be in 
legislation; it would have to be in guidance. There 
would always be somebody who was not on the 
list. Perhaps we can discuss the matter further. 

The Convener: There is a detailed point to 
discuss about what kind of safeguards there would 
be. When I was reading the submission I 
wondered what kind of circumstances the Scottish 
Crofting Foundation had in mind. We could end up 
with there being a fine line; some people might opt 
out and come up with an excuse. It is about being 
fair to everybody, so that provisions apply equally 
wherever people are. 

Becky Shaw: We do not disagree with the land 
management process, but we want to avoid a 
heavy-handed approach in circumstances in which 
failure to carry out required action is not 
someone’s fault. We are talking about extreme 
circumstances, so perhaps such detail is not really 
relevant. I remember a regrettable case in which 
someone was penalised under animal welfare 

legislation, but he had been looking after his dying 
mother and his disabled brother and had not gone 
out for two weeks. Things had got a bit messy and 
beyond the person’s control, but in that situation, a 
more sympathetic approach would have been 
helpful. 

Maureen Macmillan: So you are looking for a 
plea in mitigation. 

Becky Shaw: Possibly. 
The Convener: We will leave that on the record. 
Mr Alasdair Morrison (Western Isles) (Lab): I 

declare the same interest as Rob Gibson.  
On the way in which SNH is arriving at positive 

management agreements with crofting townships, 
I would like to hear Becky Shaw’s reflections on 
the most recent large designation in Lewis, which 
involved 3,000 crofters. How does the Scottish 
Crofting Foundation feel that that was conducted? 
Is that the way in which future discussions should 
be progressed? 

Becky Shaw: Are you referring to the Lewis 
peatlands? 

Mr Morrison: Yes. 
Becky Shaw: I was not in post at that point, so I 

am talking about discussions that were held before 
I was involved. I understand that the designation 
had a fairly rocky start. However, in general, the 
crofting community is fairly positive about the 
peatland management scheme. I cannot say for 
definite how the process worked, because I was 
not properly involved, but among the people to 
whom I have spoken, there is quite a good feeling 
about the scheme. The step towards positive 
management has certainly been a bonus. 

Nora Radcliffe (Gordon) (LD): Mr Laing might 
have partially answered my question already, but I 
was intrigued by the strongly worded paragraph in 
the Scottish Landowners Federation submission 
that called for European designations to be 
underpinned by site of special scientific interest 
designations. Are your reasons partly legalistic 
and partly because of the obligations for land 
management statements that go along with 
SSSIs? 

Alasdair Laing: We want the SSSI designation 
to underpin the European designation because, at 
the moment, the European designation does not 
have the appeals procedure that the UK SSSI 
designation does. In other words, under the 
European designation, there is no recourse to the 
Scottish Land Court. 

I am not a lawyer, but it would appear that the 
enforcement route would lead to the criminal 
courts. That might be appropriate in certain cases, 
but it seems like using an awfully large 
sledgehammer to crack what might be a not very 
big nut.  
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The same applies to the nature conservation 
orders in the new legislation. Our reading of the 
situation is that those orders can apply to land that 
is not an SSSI, whereas land management orders 
have to apply to land that has been designated as 
an SSSI. 

Nora Radcliffe: While we are on legalistic 
matters, I note that you are concerned about the 
removal of the word “intentional” from the wildlife 
crime legislation and its replacement with 
“reckless”. 

Alasdair Laing: The concern relates more to 
the definition of recklessness. What is reckless to 
someone who knows something might not be 
reckless to someone who does not know 
something. A forester would be being reckless if 
he did something to damage an area of woodland 
that he knew was being used as a capercaillie lek 
but a chap out for an afternoon walk who did not 
know the area would not be being reckless if he 
did so. 

Nora Radcliffe: I thought that the intention of 
changing the law was to capture the reckless 
person. 

The Convener: The issue of appeals being 
made to the Scottish Land Court was mentioned. 
Other witnesses have suggested to us that there is 
a question mark over the expertise of those in the 
Scottish Land Court, given the new range of 
issues that they will be expected to deal with, 
particularly in relation to the scientific basis of 
designations.  In that regard, we talked last week 
about whether the environmental courts might be 
established. Do the witnesses have any views on 
the general matter? 

Alasdair Laing: Presumably, if the Scottish 
Land Court were adequately resourced, it could 
call on expert witnesses as needed.  

Becky Shaw: We are happy that there is 
recourse to the Scottish Land Court for an appeal 
procedure.  

Rob Gibson: The Scottish Land Court is 
required by the Scottish Land Court Act 1993 to 
have what are referred to as “agricultural 
members”. Would it be valuable if an expert on the 
environment or on environmental law were to 
become a statutory member of the Scottish Land 
Court? 

Richard Lockett: That could be important, 
given the complex nature of some of the 
environmental issues. We could not comment 
further on that issue as we have no dealings with 
the Scottish Land Court. 

Maureen Macmillan: I would like to ask a 
couple of questions about wildlife crime. The 
witnesses are probably aware that some groups 
argue that snaring should be banned. What are 

your views on that and on the implications for the 
countryside of a ban on snaring? Also, should the 
bill cover the misuse of poisoned bait? 

Alasdair Laing: Snaring is an effective means 
of vermin control. It is widely used by farmers and 
crofters and by other land managers who are 
involved in the sporting scene. The Scottish 
Landowners Federation fully supports the controls 
on snaring that are in place, such as the 
requirement to examine snares on a regular basis. 
We would be very concerned if snaring were to be 
banned, because I do not think that there is any 
method of vermin control that could replace it.  

We have slight concerns about the practical 
implications of some of the alterations to the use 
of snaring that the bill proposes. My reading of the 
bill suggests that the system is becoming very 
prescriptive: a person who set snares would have 
to examine them every 24 hours. That could 
create practical problems for a farmer or a keeper 
who might have looked at the snares at 8 o’clock 
this morning—I think that it was light at 8 o’clock—
but, for a variety of valid management reasons, 
could not examine them again until 3 o’clock 
tomorrow afternoon. That aspect of the bill is too 
tightly prescriptive. 

I think that I am right in saying that poisoned bait 
was dealt with by the Criminal Justice (Scotland) 
Act 2003. The SLF’s position is that the law should 
not be broken. However, we are firmly of the 
opinion that there needs to be more examination 
of the law. 

Mr Morrison: Alasdair Laing has given us the 
SLF’s response, but I want to ask Becky Shaw 
about the crofting perspective. How would a ban 
on snaring impact on your members, in particular 
on those who are trying to protect valuable crops? 

Becky Shaw: I am afraid that I cannot comment 
on that. We have consulted in detail only on parts 
1 and 2 of the bill, so I cannot tell you what the 
impact would be. 

Mr Morrison: Perhaps I can tell you—and 
perhaps I should declare an interest, too. If 
crofters were not permitted to use snares, their 
ability to protect valuable crops at a vulnerable 
stage would be limited. SCF members will echo 
that view, particularly in places such as North Uist, 
Benbecula and South Uist, where rabbits are seen 
as vermin. 

Rob Gibson: What about hedgehogs? 

The Convener: We will not go there. 

Mr Morrison: We do not snare hedgehogs; 
there is another way of dispatching them. 

The Convener: We have covered a lot of 
ground this morning, so if members have no 
further questions, I thank the witnesses for coming 
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and for answering—or attempting to answer—our 
questions. You have been very helpful. I invite the 
witnesses to stand down, but they are welcome to 
stay for the rest of the meeting. I will suspend the 
meeting for two minutes to allow the panels of 
witnesses to change over. 

10:43 
Meeting suspended. 

10:45 
On resuming— 

The Convener: I welcome our second panel of 
witnesses. We have with us Andrew Hamilton from 
the Royal Institution of Chartered Surveyors in 
Scotland and Tony Andrews, who is the Scottish 
Countryside Alliance’s chief executive. I thank the 
witnesses for attending our meeting and for their 
helpful written submissions. As with previous 
panels, I will not invite the witnesses to make 
opening statements; we will go straight to 
questions from members. It would help if people 
kept their questions and answers to the point. 

Nora Radcliffe: My question is for the Scottish 
Countryside Alliance. Your submission raises 
concerns about the relationship between the Land 
Reform (Scotland) Act 2003, the water framework 
directive and the bill. You talk about possible 
conflict between the directive and the bill. Will you 
give an example of what might cause such a 
conflict? 

Tony Andrews (Scottish Countryside 
Alliance): Our concern is wider than that. We are 
concerned about the joined-up thinking that will be 
required to bring together the access code, which 
is under discussion, the water framework directive 
and the bill. Those are complex pieces of 
legislation that have different objectives, so we 
would like to know that they do not clash. I refer 
particularly to the access code and the bill, 
because they have obvious potential conflicts. I 
was heartened to hear Rob Gibson talking earlier 
about education and the need to provide quality 
information to the public, land managers and users 
of our countryside, who are right to want access to 
our countryside in the way that it is drafted in the 
access legislation. If conflicts exist, they should be 
resolved now.  

Nora Radcliffe: You are flagging up a possibility 
and you cannot think of a concrete example. 

Tony Andrews: I can give you a concrete 
example of a possible clash with the water 
framework directive: when an SSSI, which is a 
limited area, is inside a river catchment. I 
understand that the water framework directive 
heads in the direction of catchment management, 
which means that any action that anybody 

undertakes in a whole river catchment—which, for 
a river such as the Tweed, is a large area of 
land—could impinge on an SSSI in that 
catchment. 

The bill suggests that SSSIs might be extended 
to cover wider areas than the designated areas. 
We would be extremely worried if we found 
suddenly that as a result of the water framework 
directive, a whole river catchment was affected 
because it contained one SSSI. The water 
framework directive deals with huge catchment 
areas and anything in those areas. An SSSI has a 
limited extent, so I would like to know that dialogue 
is taking place on the directive and the bill. 

The Convener: The Transport and the 
Environment Committee dealt with the Water 
Environment and Water Services (Scotland) Bill 
last year. The river basin management planning 
groups are now about to be designated and they 
would be the place to thrash out some of the 
issues that you raise, because those groups are 
meant to involve all the stakeholders in an area. I 
presume that the matter is for ministers to cross-
reference. 

Tony Andrews: The issue is more about 
making a cross-reference than it is an attack on 
the bill. We are asking for reassurance that such a 
cross-reference is taking or will take place.  

Nora Radcliffe: If the water framework directive 
works as intended, I think that an holistic view will 
be developed, which, by definition, will take proper 
account of SSSIs. 

The Convener: That relates to the Water 
Environment and Water Services (Scotland) Act 
2003. 

Tony Andrews: It is also important that the 
access code is consistent with that holistic 
thinking, which we applaud. We think that it is 
great that people are thinking holistically. 

Eleanor Scott: In its submission, the Scottish 
Countryside Alliance expresses considerable 
concern about the extent to which compulsory 
acquisition could apply to land. Will you expand on 
that? My understanding is that those powers 
already exist, but I am not aware of them ever 
having been used by SNH—they have certainly 
not been used by SNH with any frequency. Are 
those powers more likely to be used because of 
the new legislation? Why are you so concerned?  

Tony Andrews: We recognise that there need 
to be proper methods of enforcement in the bill. 
We are concerned that the tone of the bill, with its 
overemphasis on compulsory purchase, has taken 
emphasis away from partnership and 
management agreements. We would like there to 
be far more carrot in the bill and far less stick. In 
the final analysis, compulsory purchase may be 
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necessary, but there ought to be a transparent, 
consultative process. That should be emphasised, 
rather than compulsory purchase, which leaps out 
of the bill. We think that it has been given too high 
a profile, which spoils what is otherwise quite a 
good bill. 

Rob Gibson: I return to the question of local 
consultation and discussion. The Countryside 
Alliance stated in its written submission: 

“we seek agreements which will benefit both our natural 
heritage and countryside dwellers.” 

It goes on to say with regard to the notification of 
interested parties: 

“the input of the local land manager and land owner is 
the most important”. 

Does that mean that you think that there should 
still be a discussion locally, perhaps at the 
community council level, about the designations or 
about the implementation of the legislation that 
enforces them? 

Tony Andrews: We should not put all the 
emphasis on biodiversity. The countryside is too 
complex for that. Our countryside is a fragile 
environment—economically, socially and culturally 
as well as environmentally. No bill about 
biodiversity should ignore the socioeconomic and 
cultural aspects. We are not totally convinced that 
the bill takes full cognisance of those other 
aspects of the countryside, through which it has 
been brought into the wonderful condition that it is 
in today. It is admired all over the world, almost as 
a model of good management. Generations of 
Scots have managed the countryside, and we 
have biodiversity, which is why we are having this 
discussion.  

Local consultation is an absolute necessity. I 
completely agree with your suggestion that 
community councils should be more involved in or 
built into the consultation process. The more 
consultation takes place, the more information and 
education will be provided. Remember that, from 
its inception, Scottish Natural Heritage’s remit was 
to educate people about wildlife and biodiversity, 
and I would like the bill to contain far more 
emphasis on education.  

Rob Gibson: You mentioned the condition of 
the countryside. Some of us would certainly take 
issue with you about the well-managed nature of 
large areas. Indeed, people such as Frank Fraser 
Darling described a devastated landscape. That 
definition applies to much of the Highlands and 
Islands.  

I am concerned that you think that the bill does 
not give the proper weight to saving what is best in 
the countryside. The language that you use in your 
submission, including saying 
“after the land has been confiscated”,  

creates a confrontational situation, which we are 
trying to avoid. I am concerned that we might not 
recognise the reality of what we see out in the 
countryside.  

Tony Andrews: I can only repeat what I said, 
which is that we must take into account the people 
who live in, work in and use the countryside as 
well as the biodiversity of the countryside. I do not 
know where the vision to which you refer of the 
countryside comes from, but I suggest that the 
people who live in and use the countryside are the 
best people to decide whether it is an environment 
that is desirable, beautiful and biodiverse. Many 
people would describe Scotland in those terms. 

I have read documents, as you clearly have, 
about devastated areas of the Highlands where 
trees have been completely removed. At the same 
time, the European habitats directive applauds 
Scotland’s heather moorland areas, whereas the 
Irish Government has recently been fined for not 
looking after such areas. You cannot have it both 
ways. 

Rob Gibson: We can have it as best as we can. 
That is why we are asking the questions. Thank 
you for your responses. 

Mr Morrison: I have a question for Mr Andrews 
about prosecutions. I am trying to get my head 
round the second part of the sentence that makes 
up the paragraph under the heading 
“Prosecutions”, which states: 

“latitude should be provided to enable land managers 
who have not damaged SSSIs to be exempt from 
prosecution.” 

Tony Andrews: Sorry, I did not hear that. 

Mr Morrison: I quoted the second part of the 
sentence under the heading “Prosecutions” in your 
submission. I am trying to get my head round 
exactly what that means. 

The Convener: It is on the last page. 

Mr Morrison: It is the second last paragraph on 
the last page of your paper, under “Prosecutions”. 

Tony Andrews: Okay. Do you mean not the bit 
on wildlife crime, but the bit above that? 

Mr Morrison: I am referring to the section 
entitled “Prosecutions”. I think that I understand 
clearly what you are saying about nature 
conservation orders; your position is that in the bill 
the threat of prosecution is expressed too strongly. 
I do not agree with that position. I am trying to get 
my head round what the second part of that 
paragraph means. It is possible that I am missing 
something obvious. 

Tony Andrews: Sorry. I was being reminded of 
the point. 
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The point is that if no damage has been done to 
the SSSI but an operation that requires consent 
has been carried out, there should be no 
prosecution. In other words, if someone has not 
obtained permission for an operation that requires 
consent but no damage has been done, there are 
no grounds for prosecution. That is what we are 
saying. 

Mr Morrison: Okay. 

In relation to the last paragraph in your 
submission, on wildlife crime, I want to establish 
the Scottish Countryside Alliance’s position on 
water bailiffs. Are you still supportive of the 
principle of having water bailiffs? 

Tony Andrews: Are you talking about honorary 
bailiffs or about the full-time employees of the river 
boards? 

Mr Morrison: Both. 

Tony Andrews: I think that there is a distinction 
between them. The honorary bailiff network is 
probably open to question for a number of 
reasons, but we do not need to go into that now. 
As far as the bailiffs who work full time for the river 
boards are concerned, they are part of the 
management of our rivers in Scotland. They are 
essential and important and have rights of wildlife 
officers. I understand that they can undertake an 
arrest if they find somebody fishing illegally or 
contravening the rules of the river board. 

Mr Morrison: So that I can be clear in my own 
mind, as far as the water bailiff system is 
concerned—I refer to both types of water bailiff—
you do not believe for a moment that their powers 
are draconian or undemocratic. 

Tony Andrews: That is the present system. I do 
not have a view on whether it is democratic or not. 

Mr Morrison: I certainly believe that it is 
undemocratic and draconian. If I have understood 
you correctly, you do not have a position on water 
bailiffs but, on wildlife officers, you state: 

“We are also very concerned that the Bill states that 
these Wildlife Officers can be accompanied onto land by 
any persons that they deem appropriate. We feel that this is 
draconian and undemocratic”. 

I am trying to reconcile your position— 

11:00 
Tony Andrews: We are talking about training. I 

have just been reminded that water bailiffs 
undertake a training course before they are able to 
do their jobs. We want to know that wildlife officers 
will have similar training so that they understand 
the law and how it applies to people who use the 
land. We are worried about whom they will bring 
with them when they go into someone’s house or 
on to someone’s land. We are also concerned 

about the basis on which those people are 
chosen. Certain organisations are often present 
when such inquiries are made and we would be 
worried if the system was not transparent and 
open. We want to understand why people are 
asked to come and the criteria for bringing them. 

Mr Morrison: Of course, that is something that 
could be covered in wildlife officers’ training. 

Tony Andrews: One would hope so. 

Mr Morrison: Good.  

Snaring is the final issue that I want to raise. 
What is the Scottish Countryside Alliance’s 
position on snaring? 

Tony Andrews: I completely endorse what was 
said earlier by the Scottish Landowners 
Federation and the Scottish Crofting Foundation. 
Snaring is a necessary form of wildlife and crop 
management. However, the Scottish Countryside 
Alliance is adamant that animal welfare is crucial, 
so the most modern and humane forms of snaring 
must be used. We are absolutely clear about that. 

Karen Gillon (Clydesdale) (Lab): You 
mentioned heather moorland and how well it is 
doing in Scotland. In my constituency, we have 
lost 60 per cent of our heather moorland during 
the past 10 years; for me, that does not paint a 
positive picture. The land managers who own and 
operate the land are not taking enough care to 
maintain it. 

On compulsory purchase orders, there is an 
example in my constituency where Scottish 
Natural Heritage has been trying for three years to 
get a landowner to enter into a land management 
agreement to protect part of the land, but the 
landowner will not do so. When can we take CPO 
action against them? At the moment we cannot do 
so. There has been a reasonable time scale—
three years have passed—but nothing has 
happened. Why can CPO action not be instigated 
now?  

If the bill allows that to happen, that will be a 
positive thing. Under CPO legislation, the 
landowner would receive the amount determined 
by the district valuer for the land. CPOs might be a 
necessary stick to make people come to the table 
and enter into land management agreements 
where they are not willing to do so at present. In 
those circumstances, why do you have such an 
aversion to CPOs? 

Tony Andrews: I do not think that we have an 
aversion to CPOs. We have an aversion to the 
lack of transparency in the way that they are 
decided on and finalised. 

On your other point, of course we have lost 30 
per cent of our heather moorland since the end of 
the 1939 to 1945 war. The traditional method of 
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managing heather moorland is driven by the 
economic value of grouse shooting, which requires 
heather to be burned, looked after and maintained. 
If that economic driver is taken away, there is no 
reason to look after heather moorland. Farmers do 
not want it because cattle do not graze on it; most 
of the heather moorland that has been lost since 
the war has been lost to grazing. I agree that that 
is a problem.  

I do not know about the case that you mention 
so I do not want to comment on it, but when one is 
dealing with people’s livelihoods, the issue is far 
more complex than just the habitat and 
conservation side. If people’s livelihoods are 
brought into the equation, the issue becomes 
complex and there may well be a need for 
arbitration. 

Andrew Hamilton (Royal Institution of 
Chartered Surveyors in Scotland): There are 
compulsory purchase powers in the Wildlife and 
Countryside Act 1981. As far as I know, those 
powers have been used only once, in a case in 
Somerset. They have never been needed—as 
Karen Gillon mentioned, they have been present 
as the big stick in the background. 

We do not have any problem with such powers 
being in the bill; it is entirely logical that they 
should be there. Our problem is that they seem to 
apply to almost anywhere. Because of the ability 
to look at land outwith SSSIs, it looks as if SNH 
has an overarching power to purchase land 
compulsorily anywhere in the country. That seems 
to be an extension of the existing provision in the 
1981 act, and one that does not seem to be 
entirely necessary. If the powers are to be 
restricted to SSSIs, that is fine. If they are to be 
extended without limit, which some interpretations 
suggest that they could be, that is unwise. 

The Convener: We might be able to clarify that 
point with later witnesses. 

Karen Gillon: Do you accept that the powers 
should be extended to areas of land that affect 
SSSIs? 

Andrew Hamilton: Yes, I can understand that 
reasoning because places such as a catchment 
area upstream of an SSSI might have such an 
effect. However, an exceptional case would have 
to be made for that to happen. It would have to be 
shown that such an area of land was directly 
affecting the SSSI. The power should not be too 
broad; it needs to be limited in some way. 

Nora Radcliffe: I want to dig a bit deeper into 
your concerns about the advisory committee on 
SSSIs. An SSSI is designated on a scientific basis 
and the advisory committee is focused on the 
scientific reasons for designating an SSSI. You 
seem to want to expand the remit and focus of the 
advisory committee. Do you not think that it would 

be better to leave it so that clear scientific advice 
underpins SNH’s desire to designate an SSSI? 
The other matters that you are concerned about 
could be dealt with separately by an appeal 
mechanism. 

Tony Andrews: We simply point out that the 
advisory committee is in effect the first point of 
appeal in the process. If someone wants to appeal 
against an SSSI designation or any aspect of the 
implementation or management of an SSSI, the 
first port of call is the advisory committee. I am 
concerned that that committee considers only the 
scientific viewpoint. We would like wider interests 
to be represented on the advisory committee. 

Nora Radcliffe: My understanding of the 
purpose of the advisory committee seems 
different. I thought it was there to give advice on 
the scientific basis of designation. 

Tony Andrews: It is clear to us that under the 
bill, the advisory committee would be part of the 
appeals process. 

Nora Radcliffe: Yes, but it would only advise on 
the scientific arguments that underpin the desire to 
designate an SSSI. 

Tony Andrews: Yes—that is what we are 
saying. 

Nora Radcliffe: Wider matters would go through 
a different appeal process. 

Tony Andrews: That would mean that appeals 
would have to go to another body and the process 
would become very long and laborious. If the 
advisory committee were beefed up, we think that 
such matters could be dealt with at the first point 
of appeal. We suggest that simply to save people 
time and lessen the amount of bureaucracy. 

Nora Radcliffe: So you believe that some of the 
issues that we were envisaging would go to the 
Scottish Land Court should go to a different 
advisory committee. 

Tony Andrews: Yes. Sometimes it is not a bad 
idea to put scientists into the real world and show 
them that there are issues other than scientific 
ones that impinge on people’s lives. 

Andrew Hamilton: Perhaps I can expand on 
the issue of the advisory committee. As I 
understand it, the advisory committee is not an 
appeal body; that is specifically stated in the policy 
memorandum. The committee will advise SNH 
purely on the designation of SSSIs, and such 
matters do not go to the Scottish Land Court. 

Although the advisory committee is independent 
and is able to give an alternative scientific view of 
the advice that comes from SNH, we are still 
concerned because SNH does not have to listen 
to the committee. Let me give a brief example. I 
had a loch that was to be designated as an SSSI. 
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All the local people said that the designation was 
in the wrong place as it needed to cover only half 
of the loch because the birds did not live at the 
end where there was a lot of activity and where 
the keepers lived. We went to the advisory 
committee—an august body of independent 
scientists—which listened to what we and SNH 
said and came back with a recommendation that 
we were absolutely right and that only half of the 
loch needed to be designated. The committee’s 
view was put to SNH, which ignored it and 
designated the whole loch. I do not think that that 
was an appropriate way to give scientific evidence 
a second look, if you like. 

Although the Scottish Land Court is now 
involved in a lot of appeals in other matters—we 
welcome that development—when it comes to 
scientific matters, the way in which the bill is 
drafted means that SNH will be the be-all and end-
all. 

SNH makes the final decision on scientific 
matters and if anyone disagrees—tough. Why 
should there not be scope for an appeal on 
scientific grounds? Every scientist has a different 
shade of opinion. The advisory committee is an 
ideal forum for alternative points of view. It is 
independent and if it thinks that SNH has got it 
wrong, its views should be binding. 

Nora Radcliffe: So you still see the advisory 
committee as being purely scientific but having 
much more— 

Andrew Hamilton: Yes—its role in the 
designation of sites should be scientific. 

Nora Radcliffe: And SNH should be obliged 
to— 

Andrew Hamilton: To be frank, it seems a 
rather pointless body at the moment. 

The Convener: May I push you on the question 
of the Scottish Land Court? We asked the 
previous witnesses about the expertise that is 
available to the court. Does RICS take a view on 
that? 

Andrew Hamilton: The Scottish Land Court has 
experience of dealing with SSSIs and 
compensation cases under the 1981 act, although 
it is not so much the Scottish Land Court that does 
that as the Lands Tribunal for Scotland. A number 
of arbitration cases were referred to the tribunal. 
When it comes to valuation, the tribunal certainly 
has experience, from dealing with things such as 
management agreements, as to what payments 
should be made. That form of appeal has been 
slightly extended: the tribunal will now have a role 
in deciding whether it is reasonable, for example, 
to withdraw consents. I agree with the earlier 
comment that that will entail expansion into areas 
of expertise that the Scottish Land Court may not 

necessarily have at the moment. However, the 
court has in the past proven itself adept at taking 
on experts to give advice on such matters. It is a 
good forum for an appeal and I do not think that 
we need worry too much about the court not 
having the expertise. What we should worry 
about—I believe that the SLF said this earlier—is 
the pressure of work that the court will be under. 
The Scottish Land Court will deal with all the law 
on agricultural holdings, land reform and nature 
conservation. One can only make a plea that the 
court be adequately resourced. I do not think that, 
as things stand, the court could cope with the 
pressure. 

Maureen Macmillan: When we were 
scrutinising the Title Conditions (Scotland) Bill, 
that very concern was raised about the capacity of 
the Scottish Land Court to deal with all the cases. 
However, evidence from the court suggested that 
it had lots of spare capacity, so perhaps we need 
not be concerned. 

I want to go back to consider the advisory 
committee. Based on what you said, do you 
envisage that the advisory committee’s scientific 
recommendations would have to be accepted by 
the Scottish Land Court in any appeal? Would that 
address your concerns? 

Andrew Hamilton: I am not sure that that is 
quite what I suggested, because, under the bill as 
drafted, the court has no locus in the designation 
of sites. I was simply saying that, if there is a form 
of appeal to the advisory committee over the 
designation of SSSIs, the outcome should be 
binding rather than something that SNH can 
discard if it so wishes. I am not suggesting that the 
appeal should go to the Scottish Land Court. We 
would agree that the court can probably acquire 
expertise, if necessary, but it is probably not 
appropriate to put to the court purely scientific 
matters that relate to whether a site should be 
designated or notified. Such matters should go to 
the scientific advisory committee. 

Rob Gibson: My question is mainly for the 
RICS. You seem unhappy about the removal of 
compensation for landowners who, for perfectly 
valid business reasons, may wish to change the 
way in which they manage the land. You suggest 
that the bill could have a negative impact on the 
value of the land in question. I think that you would 
agree that there has been little evidence of a lack 
of interest in buying land in Scotland. Various land 
agents tell us that continually. Indeed, the gross 
overvaluation of land that is sold for status 
purposes disguises the fact that many landowners 
need to be more involved in managing the asset 
that they buy. In crofting cases, it has been proven 
that many buyers are totally ignorant of the 
regulations. Surely it is an extra piece of special 
pleading to suggest that the bill will have a 
negative impact on the value of land. 
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Andrew Hamilton: I hear what you are saying, 
but let me talk you through the basis for the 
suggestion. This is a point of principle. The 1981 
act was Tory legislation. At the time, it was thought 
important that, if a landowner or land occupier, 
such as a farm tenant or crofter, had restrictions 
placed on them that affected what they did on the 
land and led to their suffering a loss, it would be 
fair and reasonable that they should be 
compensated. 

However, if you negotiated with the district 
valuer, for example, as to the value of a piece of 
land, and suggested that because part of it was 
notified as an SSSI it might be worth less than if it 
were not so designated, the answer would be, 
“No, that is not the case, because there is always 
full compensation, so there is no loss in value.” To 
put it simply, if somebody wants to do something 
that they have not done before on a piece of land, 
and if SNH says no, they will now not be able to 
do it. Their freedom to use the land in ways that 
they might otherwise be able to if it were not 
designated is therefore restricted, and that will 
affect value. There is therefore some form of 
removal of asset value without compensation.  

11:15 
I refer members to a paper that SNH produced 

some years ago as a precursor to the bill. It 
obviously thought that there might be some 
criticism along those lines and it compared the 
situation to that of planning permission, where 
development rights on land were withdrawn as 
long ago as 1947. You cannot develop land 
without planning permission and if you do not get 
planning permission you are not compensated. 
That was used as an example to back up the 
proposals in the Nature Conservation (Scotland) 
Bill. In 1947, however, when planning permission 
was introduced, there was compensation for all 
those whose development rights were taken away. 
That is not the case with the bill. It is a point of 
principle: rights to use land are being taken away 
and not compensated for.  

I fully understand and agree with all the 
concerns that have been expressed in the past 
about the huge payments made to people who 
made speculative claims that, if they had done 
such and such a thing, they would have earned £X 
thousand. That is not an attractive proposition, and 
something needed to be done about it. However, 
the reality is that there has been almost none of 
those cases for the past five years. There are very 
few of them; they do not seem to happen any 
more. We are using a sledgehammer to crack a 
nut by taking away that compensation completely 
just to cover cases that might arise once in a blue 
moon. Such cases have certainly not happened 
for a long time now; we have got past that stage 
and people seem to be more socially responsible.  

I would like to make one other point. We are 
concerned that the whole question of there being 
no compensation for new improvements is not 
covered by the bill but is in the financial guidelines. 
The policy memorandum makes it absolutely plain 
that the intention is that there will be no 
compensation for new improvements, only for 
stopping people doing something that they are 
doing at the moment. However, that provision is 
not in the bill but in the financial guidelines, which I 
understand can be changed at any time by 
ministers without recourse to Parliament. If 
ministers should suddenly decide to stop people 
doing what they are doing without compensation, 
that would not come back to Parliament. I have a 
major objection to that provision not being in the 
bill and being instead in some piece of ministerial 
guidance.  

Rob Gibson: We need clarification on that.  

I would like to press you on one point. The bill 
attempts to bring about positive management of 
land depending on the designation that is in place. 
Surely that is a better approach than the type of 
compensation that you have been talking about.  

Andrew Hamilton: I agree with you 100 per 
cent. As far as the RICS and our members are 
concerned, we are wholly behind what SNH is 
doing. The whole move towards positive 
management—also known as natural care—is, of 
course, the way forward. Let us hope that it 
applies in 100 per cent of cases, but there might 
be 1 per cent of cases where it is not appropriate. 
The way to go—the way in which we should be 
managing land for conservation in the future—is to 
work in partnership with one another.  

However, although partnership is a great idea, I 
am not sure that the bill is a good example of 
partnership, as it is about partnership with an 
organisation that has ultimate powers to stop 
people doing anything it wants them to stop doing, 
with very few appeal mechanisms. There is some 
avenue of appeal to the Scottish Land Court, but 
in many cases SNH can go for nature 
conservation orders, where the only appeal 
mechanism is a public inquiry. Under land 
management orders, if you do not do something 
that SNH decides to ask you to do, you are guilty 
of an offence. It is like being in partnership with 
your employer. You get on very well and 
everything goes swimmingly, but at the end of the 
day your employer pays you and can sack you. 
SNH seems to have disproportionate powers in a 
bill that is really supposed to be aimed at being 
positive and working in partnership. An awful lot of 
what is in the bill is about a whole lot of powers 
that SNH did not previously have but will now 
have. It seems skewed the wrong way.  

Tony Andrews: Does the committee feel that 
SNH has the resources to do all that? The Scottish 
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Countryside Alliance’s concern is that it does not 
have the resources or the expertise to propose, 
enact, police, judge and manage the land, which is 
what it is now being asked to do.  

The Convener: That is an issue that we will 
have to raise when SNH representatives give 
evidence over the next few weeks.  

Nora Radcliffe: You seem concerned that, if 
there is a change of ownership or occupation, 28 
days is perhaps too onerous a time scale for 
people to notify the change, and you have said 
that six months is a more realistic time frame. Why 
do you think that 28 days is too short? 

Andrew Hamilton: That relates to a concern 
that we expressed about the draft bill. I was on the 
expert working group with the Scottish Executive, 
which took the issue into account. The draft bill 
said that all owners or occupiers must notify SNH 
of a change of occupation or ownership within 28 
days or be guilty of committing an offence. As 
members probably know, if someone is in the 
process of buying or selling land they must 
remember a large number of things. To be fined 
for failing to remember to tell SNH about the 
change within 28 days seemed absolutely 
draconian. 

The provision that made failure to notify SNH 
within 28 days an offence has been removed from 
the bill. I am not a lawyer and do not quite 
understand what the bill means, but it says that 
owners and occupiers “must” tell SNH about a 
change of occupation or ownership. I am not sure 
what happens if they do not. However, 28 days is 
a fairly short time. In many cases, we are dealing 
not just with a change of ownership. There may be 
other interests in land or a servitude may have 
been applied to it. Often people will not know 
about that within 28 days. Tenants come and go, 
so someone may not know about a change of 
occupation within 28 days. That is very short, 
compared with some of the other time limits in the 
bill. 

Nora Radcliffe: It seems to me that a person is 
more likely to forget something if they have six 
months to remember it than if they have only one 
month. 

Andrew Hamilton: That is a good point. 

Alex Johnstone: I will ask the same question 
that I put to the previous panel. What resources do 
you expect will be necessary to make the bill 
work? 

Andrew Hamilton: They need not be vastly 
greater than they are at the moment. Not every 
piece of land requires positive management to 
ensure the conservation of the interest that exists. 
In many cases, existing management will look 
after it. I would be concerned if some sort of 

positive management were required and SNH 
were not able to fund it. 

I also have concerns about the financial 
guidelines. I know that they are not included in the 
bill, but they set out how payments are to be 
calculated. In many cases, SNH is seeking simple, 
standard payments across the board, rather than 
examining individual cases. I am not sure that that 
will always be the most effective approach. 

I am concerned that SNH will not have the 
resources to cope with everything that will be 
needed. If we are to move forward and the bill is to 
be the great success that we all wish it to be, more 
resources will be needed. That applies particularly 
to staff who talk to people on the ground about 
how to manage their land. That is what the bill is 
all about. Rather than being about not doing 
something, it is about being very positive. More 
people are needed for that work. 

Tony Andrews: We interpreted Alex 
Johnstone’s question slightly differently and 
thought that he was asking about the cost of 
implementing the bill. The bill goes into that issue, 
but it refers only to the bureaucratic costs of 
implementing the bill. We are concerned about the 
costs to the rural economy and whether those 
have been managed or even addressed. We are 
concerned that there is a hidden, unmeasured, 
unpublished cost that will affect rural communities. 
We are really worried about that. We think that the 
bill has a cost way beyond what has been put 
down on paper so far. 

The Convener: We will end the session at that 
point. I thank both witnesses for attending and 
answering all our questions this morning. Next 
week we will consider the bill further and will hear 
from another set of witnesses. 
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12 November (11th Meeting, Session 2 (2003)) – Written Evidence 
 

SUBMISSION FROM SCOTTISH ENVIRONMENT LINK 
Summary 

1. LINK member bodies warmly support the proposals in this Bill and recommend the 
Committee should support the general principles of the Bill while suggesting a number of 
modest amendments that might be proposed at stage 2.  In addition, the Executive should 
be commended for the collaborative way in which it has worked to prepare this Bill, and 
LINK recommends such a process for future legislation. 

 
2. The provisions on biodiversity (Part 1) are both welcome and fully supported by LINK 

members.  The general duty is very positive – and reflects that agreed by a number of 
members of the Executive’s Expert Working Group.  The link to the Scottish Biodiversity 
Strategy is particularly welcome.  However, there is considerable scope to improve, on the 
face of the Bill, the provisions relating to the Scottish Biodiversity Strategy.  The 
suggestions, offered below, would we believe greatly assist in ensuring this Part of the Bill 
works in practice. 

 
3. Part 2 on SSSIs reflects the conclusions of the Expert Working Group which included a 

wide range of key stakeholders.  It advances both the protection and management of these 
important sites and is fair to their owners and occupiers.  One or two areas could be fine-
tuned to deliver these aspirations to an even greater extent. 

 
4. In the light of evidence provided by our Members (especially RSPB Scotland, Plantlife 

Scotland, Scottish Wildlife Trust, the Scottish Raptor Study Groups and others), LINK 
offers general support to the proposals in Part 3 of the Bill.  However, we also offer 
collective comments on specific issues – especially non-native species, recklessness and 
the review of Wildlife and Countryside Act Schedules. 

 
Introduction 
 
The Nature Conservation Bill is a long overdue update of Scotland’s wildlife and 
nature conservation legislation, and it has been under development for a long 
time. It has benefited from the input of a wide range of stakeholders, as well as 
extensive consultation.  Part 2 on SSSIs, for instance, has emerged from almost 
five years of consultation and dialogue, initiated in 1998 by the Scottish Office 
paper People and Nature: a New Approach to SSSI Designations in Scotland and 
continued by the Scottish Executive consultation paper The Nature of Scotland.  
The detailed proposals have been developed, agreed and scrutinised by an 
Executive-convened Expert Working Group, on which LINK was pleased to be 
represented.   
 
Part 1 on biodiversity has been discussed both by the above Expert Working 
Group, and within the Scottish Biodiversity Forum.  Many of the proposals relating 
to wildlife crime originate from the legislation sub-group of the Partnership for 
Action against Wildlife Crime, and widespread consultation via The Nature of 
Scotland. 
 
This process culminated in the publication of a draft bill in March 2003, to which 
the Executive received 141 responses, 128 broadly supportive and just 7 opposed 
in principle (S2W-1159, 4 August 2003).  LINK and many of its Member Bodies 
have participated in these discussions and consultations – a process which, we 
believe, has contributed to the almost universal support for the draft Bill.  We, 
therefore, recommend that the Committee should support the general principles of 
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the Bill as well as commend the engagement of stakeholders in the development 
of this legislation, a process that could be emulated for future legislative proposals. 
 
General comments 
 
1.  Marine issues 
 
Although over two-thirds of Scotland is marine and of great conservation importance, this Bill 

focuses on terrestrial issues.  Marine legislation is a hotch-potch of over 80 different Acts covering 

fisheries, fish-farming, navigation, oil and gas, etc, some devolved, some reserved, meaning that 

marine interests are neither adequately protected nor managed holistically.  The principles of a 

modern nature conservation system, set out in this bill, should be extended to the marine 

environment.  However, a simple extension of this bill to cover the seas (in the absence of reform 

to other marine legislation) would not be appropriate.  Rather, a more comprehensive overhaul of 

marine legislation (both devolved and in partnership with DEFRA) is required.  We therefore 

welcome the Executive’s commitment to address this issue, including legislative progress, in the 

medium term via, for example, consultation on a Scottish Marine Strategy. 

 

Thus, while not pressing for additional measures in this bill to cover the marine environment, LINK 
members would welcome assurances from the Executive that plans to address marine 
conservation issues are in hand and comprehensive marine legislation will be brought forward 
within 2-3 years. 
 
2.  Finances 
 
One key policy objective of this legislation is to shift the emphasis of SSSI 
management from ‘negative’ (compensation for not doing damage) towards the 
‘positive’ (encouraging beneficial management).  SNH needs to be adequately 
resourced for this new positive management era, and be able to provide sufficient 
schemes such as Natural Care to cover all SSSIs.  LINK believes that much of this 
funding can be derived from the re-direction of existing expenditure.  The Draft 
Financial Guidelines of the draft Bill make it clear that agri-environment schemes 
are a key funding mechanism for SSSI management, and an integrated approach 
to the current CAP reforms would recognise this additional ask on Rural 
Development Plan funding and shift subsidies accordingly. 
 
3.  Local Sites 
 
Local Sites (sometimes called Listed Wildlife Sites or Sites of Interest to Nature 
Conservation) are a system of non-statutory sites below SSSIs that aim to identify 
all land within local authority areas that is of high biodiversity value.  They provide 
an ideal mechanism for prioritising biodiversity action, for example in site 
protection through the planning system and in targeting agri-environment advice. 
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There are over 3000 Local Sites in Scotland, with 29 out of 32 Local Authorities 
operating various systems with different criteria and standards, and NGOs such as 
Scottish Wildlife Trust also heavily involved.  LINK members believe that the 
effectiveness of Local Sites as a toolkit for delivering biodiversity action should be 
maximised.  We recommend: 
 
• A review of the state and status of Local Sites in Scotland; 
• The development of common standards for Local Sites; 
• A recognition of Local Sites in the Scottish Biodiversity Strategy; and 
• Improved guidance and support for local authorities in developing and operating Local Sites 

systems. 
 
1.  Biodiversity 
 
LINK members welcome and support the proposal to enact a duty on all public 
bodies to further the conservation of biodiversity.  This is an important means of 
demonstrating the Government’s ongoing commitment to the conservation of 
biodiversity, as required by the UK’s implementation of the UN Convention on 
Biological Diversity.  It should also mean greater protection and enhancement of 
biodiversity in the wider countryside, vital in the face of increasing habitat 
fragmentation and climate change. 
 
Furthermore, we strongly commend the linkage of this duty to the Scottish 
Biodiversity Strategy (currently subject to separate consultation).  We further 
welcome the addition (since the draft Bill) of the requirement to report to 
Parliament on the implementation of this strategy.  LINK members do however 
believe that there are a number of ways these provisions could be improved if they 
are to be truly useful.  These include: 
 
• making the designation of a strategy a requirement rather than an option (i.e. “must” rather than “may” 

in line 18).  With public bodies required to have regard to a strategy in fulfilling their duty under section 
1, we suspect they may be rather surprised, when considering their responsibilities under this duty, to 
discover there is, in fact, no strategy to which to have regard! 

• adding a requirement that the strategy should identify priority habitats and species in Scotland (giving 
focus to the document) and report on their status and trends; 

• adding a requirement on Ministers and public bodies to take, or promote the taking of, action to further 
the conservation of these species and habitats.  In effect, this simply requires those with “action points” 
in the strategy (or its implementation plans) to carry out those actions; we see little point in producing an 
admirable strategy and plan of action if there is no parallel requirement to ensure the plans are carried 
out. 

• requiring Ministers to provide guidance to public bodies, particularly local authorities, on how they can 
implement the biodiversity duty within their operations: for example, the use of Local Sites in planning 
and targeting biodiversity action. 

 
Finally, while welcoming the use of the term “biodiversity”, we are concerned that 
(as we believe this is the first time it has been used in Scots law) it is not defined.  
We recommend the addition of an additional clause to clearly state that 
“biodiversity” has the meaning given in the UN Convention on Biological Diversity. 
 
2.  Sites of special scientific interest (SSSIs) 
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The current legislation establishing and regulating SSSIs in Scotland is the Wildlife 
and Countryside Act 1981 (as amended).  New legislation for England and Wales 
(the Countryside and Rights of Way Act 2000) has updated and improved 
legislation in relation to SSSIs in those countries.  Not all of the changes enacted 
by CRoW are directly applicable to the situation in Scotland and some of the 
measures proposed in the Nature Conservation (Scotland) Bill differ from their 
CRoW equivalents accordingly. 
 
LINK members warmly welcome the retention of SSSIs in Scotland and the 
proposals to modernise the legislation.  The proposed measures offer significant 
improvements over existing legislation in terms of clarity of purpose and 
interpretation.  We have long pressed for such legislation – to address the current 
situation where 45% of SSSIs are not in favourable condition (see Time to Act: 
Saving Scotland’s wildlife159). 
 
Overall, LINK members are of the view that this proposed legislation to protect 
sites of special natural heritage value is essential and that modernisation of 
existing legislation is the appropriate delivery mechanism.  This Bill, as introduced, 
offers significant improvements over existing legislation in Scotland and in England 
and Wales, as well as over the draft Bill, issued for consultation in March 2003.  
We therefore believe the proposals in part 2 of this Bill fulfils the Executive’s policy 
aspirations set out in The Nature of Scotland.  However, we feel that there is still 
room for improvement in some areas and the suggestions below would, we 
believe, help to meet these aspirations to an even greater extent. 
 
• We warmly welcome the Executive’s agreement to and proposal for legislation to give SSSIs a 

“statutory purpose”.  However, as drafted, it is restricted to SNH’s duties in relation to 
notification, enlargement and denotification.  A broader statutory purpose to conserve and 
enhance the site series is necessary to give statutory underpinning to management of SSSIs; it 
should also apply to all relevant bodies, such as ACSSSI and the Land Court, as well as SNH.  
Secondly, the selection criteria appear to be limited to representativeness – we believe there 
should be an acknowledgement that rarity and/or irreplaceability are criteria for SSSI 
notification. 

• The duty on public bodies etc (S.12), at present, appears to relate only to specific projects 
affecting individual sites.  We believe such a general duty on all public bodies should also 
relate to the development of broad policies and strategies that may affect the integrity of the 
site series; that is, all SSSIs collectively or individually. 

• One specific area where the Bill as introduced is weaker than CRoW is in its failure to include, 
as an offence, disturbance of fauna for which an SSSI is notified.  Although this could be 
construed as damage, specific inclusion of disturbance of fauna (in S.19 or S.56(2)) would add 
clarity. 

 
3.  Wildlife crime 
 
In the light of evidence provided by our Members (especially RSPB Scotland, 
Plantlife Scotland, Scottish Wildlife Trust, the Scottish Raptor Study Groups and 
others), LINK offers general support to these proposals.  In particular, we fully 
support the measures to tighten controls on the possession of pesticides – 

                                            
159 Butterfly Conservation, National Trust for Scotland, Plantlife, RSPB Scotland, Scottish Wildlife 
Trust and WWF (2000)  Time to Act: Saving Scotland’s wildlife.  RSPB, Edinburgh. 
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chemicals which are often abused in the poisoning of wildlife.  Other issues the 
committee may wish to consider include: 
 
• New measures to address non-native species:  non-native or ‘alien’ species can be a 

significant threat to the conservation of Scotland’s natural heritage.  Since the draft Bill was 
published, the Executive has consulted separately on legislative proposals regarding non-
native species.  LINK members would recommend that these are brought forward at stage 2 as 
Executive amendments, and would encourage the Committee to seek such a commitment from 
the Executive.  These measures should seek to improve both measures to control already 
established non-native species and those to deter the introduction of additional non-native 
species including measures to ban the sale of plant species at high risk of becoming invasive 
in the wild. 

• Recklessness:  all LINK members support the principle of these proposals.  However, many 
members would welcome reassurance that the statutory defences provided will not result in 
unwarranted prosecutions of those exercising access rights if disturbance is entirely accidental 
or inadvertent.  Our reading of the provisions leads us to believe this is the case and we would 
welcome the Executive’s reassurance that this is the intention.  In addition, we hope the 
Executive, SNH or Local Authorities will act swiftly if this legislation is misquoted (eg on signs) 
by landowners seeking to prevent lawful access. 

• Review of schedules:  LINK members are content to agree the proposals in para 17, Schedule 
6 to streamline the processes for the variation of schedules.  However, we believe that the 
intention of the original statute – that such variation should be based on sound scientific advice 
– should be retained.  Accordingly, we believe that Scottish Ministers should be required, 
before making such an Order, to consult with SNH and other interested parties and publish the 
results of this consultation process. 

 
This submission is supported and endorsed by the following members of Scottish Environment 
LINK: 
 
Biological Recording In Scotland (BRISC)  Ramblers’ Association Scotland 
Butterfly Conservation Scotland    Scottish Raptor Study Groups 
Cairngorms Campaign     Scottish Wildlife Trust 
Mountaineering Council of Scotland   The National Trust for Scotland 
RSPB Scotland      The Wildfowl & Wetlands Trust 
Plantlife Scotland     Woodland Trust Scotland 
       WWF Scotland 
 
 

SUBMISSION FROM RSPB SCOTLAND 

Summary 
 
• The Committee should commend the engagement of stakeholders in the development of this 

legislation, and recommend such a process for any future legislative proposals. 

• Part 1 on biodiversity is welcome, both in itself and as a context for the site and species 
protection measures.  The general duty is very positive and the link to a strategy particularly 
welcome.  There is however much scope to improve the provisions relating to the Strategy. 

• Part 2 on SSSIs reflects the conclusions of the Expert Working Group, representing farmers, 
landowners and environmentalists.  It is therefore both a step forward for the protection and 
management of such sites and fair to their owners and occupiers.  One or two areas could be 
fine-tuned to deliver these aspirations to an even greater extent. 

• Part 3 on wildlife crime greatly improves the protection of wildlife and the systems of 
deterrence and investigation of wildlife crime.  It is widely supported by all members of the 
Partnership for Action against Wildlife Crime (Scotland).  We make a number of suggestions for 
improvements. 
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• Overall, we believe the Committee should support the general principles of the Bill while 
recommending a number of improvements be considered as part of stage 2. 

 
Introduction 
 
This Bill has been a long time in gestation – and has been widely discussed by a 
wide range of stakeholders, as well as subject to extensive consultation.  The 
popularity and need for these measures was shown by the petition presented to 
the Parliament in 2001 supported by nearly 10,000 signatures (PE387). 
 
Part 2 on SSSIs has emerged from almost five years of consultation and dialogue, 
initiated in 1998 by the Scottish Office paper People and Nature and continued by 
the Scottish Executive consultation paper The Nature of Scotland.  The detailed 
proposals have been developed, agreed and scrutinised by an Executive-
convened Expert Working Group.  Part 1 on biodiversity has been discussed by 
both that group and by the Scottish Biodiversity Forum.  Many of the wildlife crime 
proposals originate from the legislation sub-group of the Partnership for Action 
against Wildlife Crime (Scotland), and consultation via The Nature of Scotland. 
 
This process culminated in the publication of a draft bill in March 2003, to which 
the Executive received 141 responses, 128 broadly supportive and only 7 opposed 
in principle (S2W-1159, 4 August 2003).  We therefore believe that Committee 
should support the general principles of the Bill as well as commend the 
engagement of stakeholders in the development of this legislation. 
 
General comments – marine issues 
 
Over two-thirds of Scotland is the sea.  These marine areas are of great 
conservation importance – but not addressed by this bill160.  At present, the seas 
are inadequately protected and not managed holistically.  Marine legislation is a 
hotch-potch of over 80 different Acts covering fisheries, fish-farming, navigation, oil 
and gas, etc - some devolved, some reserved.  It is important that the principles of 
a modern nature conservation system, set out in this bill, are extended to the 
marine environment.  However, a simple extension of this bill to cover the seas 
(without parallel reform to other marine legislation) would be inappropriate.  We 
therefore welcome the Executive’s commitment to address this issue in the 
medium term via, for instance, the Scottish Sustainable Marine Environment 
project and the Scottish Marine Strategy161.  Thus, while not pressing for extension 
of this bill to the marine environment, we believe the Committee should seek 
assurances from the Executive that plans to address marine conservation issues 
are in hand and legislation will be brought forward within 2-3 years. 
 
General comments – resources 
 
One key policy objective of this legislation is to shift the emphasis of SSSI 
management from ‘negative’ (compensation for not doing damage) towards the 
‘positive’ (encouraging beneficial management, primarily by incentives).  SNH 
                                            
160 With odd exceptions such as the protection of cetaceans and basking sharks from disturbance. 
161 Announced by the Deputy Minister for Rural Development and the Environment on 23rd Oct. 
(News release 668/2003) 
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needs to be adequately resourced for this new positive management era, and 
provide sufficient schemes such as Natural Care to cover all SSSIs.  Much of this 
funding should be derived from the re-direction of existing expenditure, as the 
negative compensation arrangements expire and as SSSI-beneficial components 
in eg agri-environment or forestry schemes encourage positive stewardship.  
Moreover, if CAP reform is implemented well, the incentives for environmentally 
damaging land use practices will be reduced, thus lowering the [real] costs of 
compensating for any changes to ‘established practice’ and of positive 
management agreements. 
 
1.  Biodiversity 
 
“Scotland’s nature is at the heart of our common wealth as a nation” - Sam 
Galbraith, then Scottish Executive Minister for the Environment (Foreword to The 
Nature of Scotland, March 2001). 
 
RSPB Scotland warmly welcomes the proposal to enact a duty to further the 
conservation of biodiversity and its application to all public bodies and office 
holders.  This is an important means of demonstrating the Government’s ongoing 
commitment to the conservation of biodiversity, a global responsibility – thus 
ensuring that our natural heritage is protected both for its own sake and for the 
benefit of future generations. 
 
Furthermore, we strongly commend the linkage of this duty to the Scottish 
Biodiversity Strategy (currently subject to separate consultation).  We further 
welcome the addition (since the draft Bill) of the requirement to report to 
Parliament on the implementation of this strategy.  There are however a number of 
ways in which this provision can be improved; including: 
• making the designation of a strategy obligatory rather than optional - i.e. “must” rather than “may” in 

line 18.  (With public bodies required to have regard to a strategy in fulfilling their duty under section 1, 
we suspect they may be rather surprised, when considering their responsibilities under this duty, to 
discover there is, in fact, no strategy to which to have regard!) 

• adding a requirement that the strategy should identify priority habitats and species in Scotland and report 
on their status and trends; and 

• adding a requirement on Ministers and public bodies to take, or promote the taking of, action to further 
the conservation of these species and habitats.  In effect, this simply requires those with “action points” 
in the strategy to carry out those actions.  We see little point in producing an admirable strategy and plan 
of action if there is no parallel requirement or commitment to ensure the plans are carried out. 

 
Finally, while welcoming the use of the term “biodiversity”, we are concerned that it 
is not defined.  We recommend the addition of a clause stating clearly that 
“biodiversity” has the meaning given in the UN Convention on Biological Diversity 
to which the UK is a signatory. 
 
2.  Sites of special scientific interest (SSSIs) 
 
“We believe that the designation of Scotland’s most special natural places 
continues to be essential to their effective protection and management.  The 
current SSSI system requires reform, especially to the way in which it secures the 
appropriate management of sites … to secure better protection … and if [the] 
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interests of the people who manage these areas and the communities that depend 
on them for jobs or amenity are to be taken into account more effectively.” - The 
Nature of Scotland (p32), The Scottish Executive, March 2001 
 
The current legislation establishing and regulating SSSIs in Scotland is the Wildlife 
and Countryside Act 1981 (as amended) [hereafter ”WCA”], which when passed 
applied throughout Great Britain.  New legislation for England and Wales (the 
Countryside and Rights of Way Act 2000 – [hereafter “CRoW”]) has updated and 
improved legislation in relation to SSSIs in those countries.  This bill includes 
some similar measures, but varied to be appropriate for Scotland, as well as some 
measure unique to Scotland. 
 
RSPB Scotland warmly welcomes the retention of SSSIs and the plans to 
modernise the legislation.  The proposed measures offer significant improvements 
over existing legislation in terms of clarity of purpose and interpretation.  RSPB 
Scotland and others have long pressed for  such legislation – to address the 
current situation where 45% of SSSIs are not in favourable condition (see Time to 
Act: Saving Scotland’s wildlife162).  
 
Overall, we welcome: 
• the wider involvement of interested parties (S49(2)), reflecting the aim of encouraging 

stakeholder involvement in the notification and management of SSSIs; 

• SNH’s duty to notify SSSIs as part of a series of sites of special interest in terms of the natural 
heritage not only of Scotland, but also of Great Britain and of EU member states.  This reflects 
the biogeographical reality that much of Scotland’s wildlife lives within a British and European 
context; 

• we welcome the retention of NCOs – which deals with both third party damage – as well as 
their applicability to comply with international obligations as well as the conservation of SSSIs; 

• the proposals in relation to Land Management Orders (LMOs) which seek to address the way 
that SSSIs can, at present, deteriorate through neglect as much as by deliberate damage.  
Consensual processes (voluntary management agreements etc) are, rightly, encouraged by 
the Bill, but Orders such as these should be available where these fail; 

• the suggested role for the Scottish Land Court in relation to appeals over consents or 
management orders seems an appropriately Scottish solution; and 

• in general, the offences set out in this part of the Bill are clearly defined.  The maximum fines 
suggested seem appropriate when compared with financial penalties for other environmental 
crimes such as fly-tipping.  However, giving the courts the additional option of imposing a 
prison sentence of up to six months would enable appropriate sentencing in cases of malicious 
damage and would put damage to SSSIs on a par with crimes against species. 

 
RSPB Scotland is therefore of the view that primary legislation to ensure the 
protection of sites of special natural heritage value is essential and that 
modernisation of existing legislation is the appropriate delivery mechanism.  This 
Bill, as introduced, offers significant improvements over existing legislation in 
Scotland and in England and Wales, as well as over the draft Bill, issued for 
consultation in March 2003.  Overall, we believe the proposals in part 2 of this Bill 
fulfil the Executive’s policy aspiration quoted above.  We feel however that there is 

                                            
162 Butterfly Conservation, National Trust for Scotland, Plantlife, RSPB Scotland, Scottish Wildlife 
Trust and WWF (2000)  Time to Act: Saving Scotland’s wildlife.  RSPB, Edinburgh. 
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still room for improvement in some areas and the suggestions below would, we 
believe, help to meet these aspirations to an even greater extent. 
 
• We warmly welcome the Executive’s agreement to and proposal for legislation to give SSSIs a 

“statutory purpose”.  However, as drafted, it is restricted to SNH’s duties in relation to 
notification, enlargement and denotification.  A broader statutory purpose to conserve and 
enhance the site series is necessary to give statutory underpinning to management of SSSIs.  
It should also apply to all relevant bodies, such as ACSSSI and the Land Court, as well as 
SNH. 

• Moreover, the setting of management objectives, at the site level, will allow owners/occupiers 
to know how their site fits into the series as a whole and for all parties to know whether positive 
management is needed and/or an LMO appropriate. 

• The duty on public bodies etc (S.12) are present appears to relate only to specific projects 
affecting individual sites.  We believe such a general duty on all public bodies should also 
relate to the development of broad policies and strategies that may affect the integrity all SSSIs 
collectively. 

• One specific area where the Bill as introduced is weaker than CRoW is in its failure to include, 
as an offence, disturbance of fauna for which an SSSI is notified.  Although this could be 
construed as damage, specific inclusion of disturbance of fauna (in S.19 or S.56(2)) would add 
clarity. 

• Unlike CRoW, this bill makes no provision for the underpinning, in domestic law, of 
designations under the Ramsar Convention protecting wetlands.  We believe this to be a 
missed opportunity to demonstrate commitment to this important international obligation to 
which the UK is a signatory.  A new section could be added requiring Scottish Ministers to 
publish designations and SNH to manage SSSIs so designated in accordance with the 
provisions of the Convention. 

 
3.  Wildlife crime 
 
“Illegal persecution of birds of prey in Scotland is a national disgrace and the 
Government will take all possible steps to eliminate it.“ - Donald Dewar MP, 
Secretary of State for Scotland, September 1998, at launch of Counting the Cost. 
(Scottish Office news Release 1765/98,  6 September 1998) 
 
Both RSPB Scotland and the wider Partnership for Action against Wildlife Crime 
(Scotland) have long called for improvements in the legislation on wildlife crime 
and its detection and investigation.  Such measures are necessary due to the 
continuing high level of wildlife persecution – despite the protection afforded by the 
WCA.  The levels of such persecution are widely reported163, and illustrated in the 
appendix.  The first step was taken, last year, in the Criminal Justice (Scotland) 
Act 2003 with its provisions to allow arrest and custodial sentences.  This was very 
welcome and the Committee should be aware that police officers have had cause 
to exercise these powers on a number of occasions in the six months these 
provisions have been in force. 
 
The further proposals, in Schedule 6 of this Bill, continue the process of improving 
Part 1 of the WCA and are all very welcome.  RSPB Scotland supports Schedule 6 

                                            
163 eg The Scottish Office, on behalf of Partnership for Action against Wildlife Crime (1998)  
Counting the Cost;  Annual RSPB reports on Birdcrime (UK) and Persecution (Scotland); Whitfield, 
P et al (2003)  The association of grouse moor in Scotland with the illegal use poisons to control 
predators.  Biol. Conserv. 114: 157-163. 
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in its entirety, particularly (due to the continued abuse of pesticides, see figure 2) 
the proposals to tighten control of these substances (new WCA S.15A).  We 
therefore support the early enactment of these measures - indeed, one 
improvement to the Bill would be the inclusion of S.51 in S.57 so that these 
provisions come into effect immediately upon Royal Assent.  Other improvements 
the committee may wish to consider include the following: 
 
Protection of nests and nest sites throughout the year.  At present, WCA, S.1(1)(b) only 
protects nests when in use or being built.  This is satisfactory for most species, 
who build new nests each year.  However, a number of species (eg golden eagle, 
osprey or kingfisher) use the same site and/or nest year after year and their 
breeding performance and conservation can be severely disrupted if these are 
destroyed in the winter.  Such a change was a recommendation of the UK-wide 
Raptor Working Group (on which the Executive and SNH were represented) and 
is, we believe, necessary to comply with the EU Birds Directive. 
 
Extension of lekking provision (Para 2(6)) to any schedule 1 species.  This added 
protection for capercaillie leks is most welcome but, to be consistent, should be 
applied to any scarce species that leks.  Such an extension would only apply to 
Ruff, a scarce and occasional breeder here.  However, this approach is consistent 
and means that, if circumstances mean that species move on or off schedule 1 in 
future (by Order), this provision does not need to be amended (requiring primary 
legislation). 
 
Capercaillie are also often the unintentional by-catch of poorly set snares; we 
therefore welcome the proposal to tighten the regulation of snare use but also 
believe that that where rare and endangered species may be inadvertently caught, 
there is a case for short-term or localised prohibitions.  The Committee may wish 
to consider such a proposal. 
 
New measures to address non-native species and inappropriate re-introductions.  
Since the draft Bill was published, the Executive has consulted separately on 
legislative proposals regarding non-native species.  We would recommend that 
these are brought forward at stage 2 as Executive amendments, and would 
encourage the Committee to seek such a commitment from the Executive. 
 
Financial gain/conservation impact.  Penalties for wildlife offences are set by WCA, 
S.21.  At present, for most offences, the maximum penalty is a £5000 fine and/or 
six months imprisonment.  We believe that, like offences against SSSIs (see 
S.47(1)), a Court should, when determining the level of penalty, bear in mind the 
possible financial gain accrued as a result of the offence.  In addition, we would 
recommend that “conservation implications” should also be considered – as some 
offences (eg stealing eggs of white-tailed eagles) may accrue little financial gain 
but have major conservation implications. 
 
RSPB Scotland is content with the proposals to streamline the processes for the 
variation of schedules.  However, the intention of the original legislation, that such 
variation should be based on sound scientific advice, should be maintained.  
Scottish Ministers should therefore be required, before making such an Order, to 
consult with SNH and others, and to publish the consultation results. 
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Single witness provisions.  At present, S.19A of the WCA (inserted by the 
Prisoners and Criminal Proceedings (Scotland) Act 1993) allows that an accused 
charged with egg-taking (and/or destruction) to be convicted on the evidence of 
one witness (albeit with other corroborating evidence).  We recommend that the 
Committee consider extending this provision to other wildlife offences that may 
take place in remote areas where multiple witnesses are very unlikely.  
Alternatively, the Committee may consider a wider review of single witness 
provisions – such as those relating to poaching, littering, etc. 
 
Alpha-chloralose and carbofuran use in Scottish wildlife poisoning incidents – 1983 to 2002 
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This includes all incidents known to the RSPB but excludes cases where it was deemed that no threat existed 
to birds of prey. Excluded incidents mostly involve the killing of companion animals – usually cats – in 
urban and suburban areas. Carbofuran has also become the most widely used poison in these urban cases. 
Note that the chart shows 20 records for 2002 rather than the 18 reported for the year. This is because in two 
incidents both carbofuran and alpha-chloralose were recorded. 
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Poisoning and confirmed, probable and possible bird of prey persecution in 
Scotland 1995 to 2001 
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SUBMISSION FROM SCOTTISH WILDLIFE TRUST 

"Protecting the environment will in itself make our public services and our 
communities stronger over the long term." - Jack McConnell, 18th February 2002 
 
Summary 
 
• Scottish Wildlife Trust (SWT) welcomes this important Bill and its provisions for biodiversity 

action, the improved protection and management of SSSIs, and effective prevention of wildlife 
crime. 

• We strongly recommend that Part 1 (2) of the Bill is strengthened to ensure that 
implementation of the Scottish Biodiversity Strategy across Scottish policy areas is effective 
and targeted. 

• We welcome the provisions for SSSIs, but recommend some minor changes to the Bill on various 
provisions. It is essential that sufficient funding is made available for positive management of all SSSIs. 

• We fully support the provisions in Part 3 on wildlife crime, and again recommend some minor 
changes. In particular, the issue of non-native species should be addressed in this section. 

• SWT commends the Scottish Executive for the way it has developed this legislation, including 
thorough consultation and teamwork with a wide range of stakeholders. 

 
SWT strongly welcomes the Nature Conservation (Scotland) Bill as a long-overdue 
revision of our nature conservation legislation. We have worked closely with the 
Scottish Executive and Scottish Environment LINK in development of the Bill and 
its provisions. We have also played an important role in the recent development of 
the Scottish Biodiversity Strategy and its Implementation Plans. 
 
We consider that the Bill can still be improved in a number of areas, notably Part 
1. However there are some more general issues that SWT would like to raise 
before dealing with the detail of the Bill. 
 
Finance 
 
One of the most important aspects of this Bill is the shift in emphasis of the 
legislation from defence of SSSIs (compensating landowners not to do damage) to 
their positive management (restoring and maintaining sites at favourable status). 
Whilst the designation and protection of sites obviously remains imperative, it must 
be recognised that positive management requires funding. Scottish Natural 
Heritage must have adequate resources available to ensure that all SSSIs can be 
managed positively. 
 
According to the draft Financial Guidelines published by the Executive earlier this 
year, there are two key routes for funding positive management of SSSIs. One is 
the Natural Care Programme; the other is the Rural Stewardship Scheme and 
subsequent Rural Development Plan schemes under the reform of the Common 
Agricultural Policy. It is essential that sufficient funding is available through these 
two initiatives to meet the positive management requirements for SSSIs required 
by this Bill. 
 

285



Environment and Rural Development Committee, 7th Report, 2003 (Session 2) - 
ANNEX C 

 

 

SWT’s recommendations for finance 
 SNH must be provided with sufficient funding to develop the Natural Care Scheme in line with 

the requirements of this Bill. This funding allocation should not be at the expense of other SNH 
commitments, particularly those for wider biodiversity action. 

 In developing the CAP Mid-Term Review package for Scotland (decision February 2004), the 
Minister must recognise the requirement for Rural Development Plan funding towards SSSI 
management, and wider biodiversity actions that could also be undertaken, redirecting subsidy 
through modulation. 
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Marine nature conservation 
 
Despite the fact that over two-thirds of Scotland is marine and of great 
conservation importance, this Bill focuses on terrestrial issues.  Marine legislation 
is a hotch-potch of over 80 different Acts covering fisheries, fish-farming, 
navigation, etc, some devolved, some reserved, meaning that marine interests are 
neither adequately protected nor managed holistically.  
 
SWT strongly supports the fact that some of the principles of a modern nature 
conservation system, set out in this Bill, will extend to the marine environment. 
Notably, marine biodiversity protection will be supported by the proposed 
biodiversity duty and links to the Scottish Biodiversity Strategy marine plan.  
 
However, a simple extension of this Bill to cover the seas, ‘tagging’ marine yet 
again on to terrestrial measures in the absence of reform of marine legislation, 
would not be appropriate. This is because Scotland still lacks a legal basis for 
designating and managing areas for nationally important marine species and 
habitats, as well as a broader legislative and policy framework that addresses the 
‘free for all’ approach to the sea.  
 
SWT is contributing to LINK’s campaign for separate legislative reform to address 
these issues, through support for a system of marine spatial planning, a marine 
strategy, a national ‘body’ to plan and co-ordinate marine and coastal 
management, the establishment of local marine management structures and 
nationally important marine sites. We welcome the Executive’s commitment to 
addressing some of these broader marine issues in the medium term via, for 
example, consultation on a Scottish Marine Strategy.  We would expect this to 
mean that marine conservation legislation will be brought forward in the next 2-3 
years. 
 
SWT’s recommendations for marine nature conservation 

 While not pressing for additional measures in this Bill to cover the marine environment, SWT 
seeks assurances from the Executive that plans to address marine nature conservation issues 
are in hand, and that comprehensive  marine legislation will be brought forward to Parliament 
within 2-3 years. 

 
Local Sites 
 
While SSSIs are crucial to the conservation of important habitats and the species 
which exist in them, they are only one part of conserving biodiversity in Scotland. 
In practical terms, even with LBAPs and a Scottish Biodiversity Strategy to guide 
actions, where do we start with the ‘wider countryside’ outside SSSIs? This is 
where Local Sites can help. 
 
Local Sites (sometimes called Wildlife Sites or Sites of Interest to Nature 
Conservation) are a system of non-statutory sites complementing SSSIs, that aim 
to identify all land within local authority areas that is of high biodiversity value. 
They provide an ideal mechanism for prioritising biodiversity action, for example in 
site protection through the planning system and in targeting land management 
advice.  
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There are over 3,000 Local Sites in Scotland, with 29 out of 32 local authorities 
operating various systems with different criteria and standards. Scottish Wildlife 
Trust has been heavily involved with helping to identify and survey sites, 
contacting landowners, and encouraging local authorities and advisers to use 
these sites as a means of prioritising their biodiversity work.  
 
However, the picture across Scotland is complicated and incomplete.  SNH has 
already recognised that further work is needed in the future by a number of 
stakeholders to develop Local Sites systems.  Local Sites could then be taken into 
account in planning and development strategies to assist in the creation and 
fulfilment of LBAP targets, for example by issuing planning guidance on Local 
Sites.    
 
SWT believes that the effectiveness of Local Sites as a toolkit for prioritising 
biodiversity action should now be maximised. These actions should be developed 
through a partnership approach, led by SNH and local authorities. 
 
SWT’s recommendations for Local Sites:  

 A review of the state and status of Local Sites must be undertaken as soon as possible. 
 Common standards should be developed for Local Sites systems throughout Scotland. 
 The Scottish Biodiversity Strategy must recognise Local Sites as a key mechanism for 

prioritising action. 
 Guidance and support should be given to local authorities on Local Sites systems. 

 
Part 1: Biodiversity 
 
The first part of the Bill, on biodiversity, is welcomed and strongly supported by 
SWT. It is important because it demonstrates the Government's ongoing 
commitment to the conservation of biodiversity as required by the UK's 
implementation of the UN Convention on Biodiversity. It is also important as a 
contribution towards sustainable development in Scotland. 
 
Some of our wildlife is so rare or important that it is rightly protected by the SSSI scheme.  Yet, as 
Ross Finnie says, it doesn't make sense to rely on maintaining special sites within an otherwise 
depleted natural environment.  Scotland thus needs a comprehensive approach to biodiversity, 
integrated into all land and water management decisions across all public bodies. 
This doesn’t just mean the identification of particular special projects, and carrying 
on with potentially conflicting practices elsewhere: it means the change of 
attitudes, the promotion of positive action and, sometimes, the redirection of 
existing resources. At present there are a number of blocks at policy level in 
Scotland that are preventing this from occurring. 
 
Section 2 of the Bill suggests that the Scottish Biodiversity Strategy can be used 
as a key tool for implementing biodiversity action through policy change. The 
Scottish Biodiversity Strategy (SBS) has been developed over the last two years 
by stakeholders of the Scottish Biodiversity Forum, led by the Scottish Executive 
and including Scottish Wildlife Trust. The SBS is a long-term document identifying 
general aims. Implementation plans for the SBS are currently in draft by members 
of the Scottish Biodiversity Forum with wide stakeholder involvement, identifying 
actions and targets for the next three years. 
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We consider that the Bill, in its current form, is too weak and general to ensure that 
the biodiversity process in Scotland is implemented effectively by all public bodies 
through the SBS. Taking action for biodiversity, and integrating it into other policy 
areas, is complicated: it requires a clear structure, guidance, identified actions and 
priorities. It is essential that the Bill is explicit in not only requiring designation of a 
Scottish Biodiversity Strategy, but requiring its implementation. To achieve this, 
the structure and subject matter of the SBS should also be defined on the face of 
the Bill (a similar approach to River Basin Management Plans in the WEWS Act). 
We welcome the provision for three-year reports on progress to Parliament, and 
we suggest that this is linked to the three year cycle of implementation plans 
currently being developed within the SBS. 
 
The definition of biodiversity given in the Bill refers to the UN Convention.  
However, if an explicit definition of biodiversity is not given it is possible that 
biodiversity will be interpreted in varying ways by local authorities and other bodies 
who are drawing up their own strategies for implementing the duty, which in turn 
may lead to confusion by the wider public.  Therefore SWT would also like to see a 
clear definition of biodiversity outlined in the Bill. 
 
SWT recommendations for Part 1 of the Bill 

 We strongly welcome the duty on all public bodies to further the conservation of biodiversity. 
 The designation of a Scottish Biodiversity Strategy must be obligatory rather than optional. 
 There must be a requirement on Ministers and public bodies to take action, or promote the 

taking of action, to further the conservation of biodiversity through the Scottish Biodiversity 
Strategy. 

 The general structure of the Scottish Biodiversity Strategy (SBS) should be defined in the Bill, 
to include an implementation plan, plus habitat and species lists. 

 An explicit definition of biodiversity in the Bill would avoid ambiguity and confusion. 
 SWT would welcome the Executive’s commitment to a continued participative approach with 

stakeholders in developing the SBS.  
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Part 2: SSSIs 
 
SWT strongly welcomes the provisions within Section 2 to strengthen the 
protection and management of the SSSI series. Modernisation of the legislation is 
long overdue, and it will ensure that the purpose and maintenance of this 
important series of sites is clear to all involved. In particular, we hope it will serve 
to address the current situation where 45% of SSSIs in Scotland are not in 
favourable condition2. 
 
We consider that the Bill in its current form largely fulfils the aspirations set out in 
the original ‘Nature of Scotland’ consultation. However, we would suggest a few 
minor changes to improve the legislation still further. 
 
SWT recommendations for Part 2 of the Bill 

 SWT welcomes the provision of a ‘statutory purpose’ for the SSSI series for the first time. 
However, we feel that as stated, the statutory purpose concentrates too much on designation 
of SSSIs, and not enough on the need for their positive management. We recommend that this 
section is changed to include conservation and enhancement of SSSIs, and that the duty 
should be broadened to all public bodies. The statutory purpose should also include some 
reference to rarity as a criterion for SSSI notification. 

 We believe that Site Management Statements should include clear definitions of management 
objectives for the site in question, and how this links with the wider SSSI series. 

 We support LINK in the call for a general duty on all public bodies relating to broader policy 
that could affect the integrity of the site series (Section 12). 

 We believe that disturbance of fauna for which an SSSI is notified should be specifically 
described as an offence in section 19 or section 56 (2). 

 
Part 3: Wildlife Crime 
 
SWT fully supports the proposals in Part 3 and Schedule 6 on wildlife crime, to 
update the current legislation contained in the Wildlife and Countryside Act (1981). 
We support the early enactment of these measures. We suggest the following 
improvements to this section: 
 
SWT recommendations for Part 3 of the Bill 

 New measures to address the problems caused by non-native species would be appropriate 
for inclusion in this Section. Legislation could help to strengthen current control measures for 
problematic non-native species, and to deter further introduction of non-native species into the 
wild. The Executive has recently consulted on legislative proposals regarding non-native 
species. SWT strongly encourages the Committee to request amendments from the Executive 
on this issue at Stage 2.  

 Paragraph 17 of Schedule 6 should require consultation with SNH and other interested parties 
as part of a transparent process, before the Minister makes any Order to change schedules. 

Scottish Wildlife Trust (SWT) has over 24,000 members, 70 staff and many 
active volunteers. Our aim is to achieve a Scotland rich in wildlife, enjoyed by all. 
We manage 124 wildlife reserves, 57 of which are SSSIs. We are key players in 
the Biodiversity Action Plan process at local and national levels. SWT is a major 
partner in the Scottish Biodiversity Forum and we have dedicated considerable 
time and resources to development of the Scottish Biodiversity Strategy and its 
                                            
2 Butterfly Conservation, National Trust for Scotland, Plantlife, RSPB Scotland, Scottish Wildlife Trust and WWF (2000) 
Time to Act: Saving Scotland’s Wildlife. 
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Implementation Plans. We have also recently completed a major project to identify 
and survey Local Sites throughout Scotland, working with local authorities and 
SNH. 
 
SWT has worked closely with the Scottish Executive and SNH in development of 
new nature conservation legislation in Scotland, both through our own work and 
through membership of Scottish Environment LINK’s Special Areas Task Force. 
We will continue to contribute our expertise and experience to the successful 
implementation of the new Nature Conservation Act in Scotland. Scottish Wildlife 
Trust also supports Scottish Environment LINK’s views on the Bill.  

SUBMISSION FROM WOODLAND TRUST SCOTLAND  

Woodland Trust Scotland is limiting its evidence to Part 1 & Part 2, Sections 3 and 
4.  Comments on the remaining sections of the Bill have been submitted via 
Scottish Environment LINK. 
 
General comments 
 
Woodland Trust Scotland strongly supports the overall principles and purpose of the Bill. We 
welcome the change in emphasis of financial incentives for the management of some of our most 
important natural heritage sites (SSSIs). However, we believe a site-centred system alone will not 
deliver adequate protection for our natural heritage in the face of increasing habitat fragmentation 
and climate change.  We therefore sincerely welcome the proposed duty on public bodies and 
office holders to further the conservation of biodiversity in Scotland. 
  
The dual approach of wider biodiversity conservation and site designation will help 
deliver greater protection and enhancement of our natural heritage throughout the 
wider countryside and, crucially, avoid the ‘ghettoisation’ of our native flora and 
fauna in a series of ecologically isolated and vulnerable sites.  
 
The Scottish Biodiversity Strategy will help deliver nature conservation on a scale 
beyond the artificial boundaries of designated sites, moving instead towards a 
landscape scale approach to nature conservation. The creation of semi-natural 
habitat networks and functional ecosystems, integrated into other land uses, will 
be key to delivering this approach. 
 
Part 1 Biodiversity 
 
Woodland Trust Scotland believes there are a number of additions and 
amendments which will help clarify the Bill. These are: 
 
• The replacement of ‘may’ with ‘must’ in clause 2 (1) thereby making the designation of a 

Scottish Biodiversity Strategy by Scottish Ministers obligatory rather than optional.  A duty, 
without a strategy to outline what the duty means in practice, will have little validity. The 
Strategy will be essential in providing a steer to those public bodies and office holders involved 
in implementing the duty. 

• Clauses 1(2)(a) and 2(4). It is important that the definition of ‘strategy’ in clause 1(2)(a) also 
incorporates the strategy’s associated delivery plans. These delivery plans will enable Scottish 
Ministers to accurately assess progress regarding the implementation of the strategy, as 
described in clause 2(4). 

• In clause 2(4) the inclusion of a commitment to ‘lay a report before the Scottish Parliament 
regarding the implementation of the strategy’ is welcomed. However, as the strategy is 
designed to deliver a longer term vision (25 years) the reporting period should extend to ‘every 
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subsequent 3 year period’ in addition to ‘within 3 years of the date’ on which the strategy is 
designated.  

 
Part 2, Chapter 1 SSSIs 
 
Woodland Trust Scotland particularly welcomes the proposal to give SSSI’s a 
‘statutory purpose’ (Section 3).  However, we are concerned that the ‘statutory 
purpose’ as drafted is too narrow in its scope, restricted as it is to SNH’s duties 
regarding notification, enlargement and de-notification. A broader statutory 
purpose to conserve and enhance the site series is required to provide a statutory 
underpinning to SSSI management. 
 
We are also very concerned that clause 3(2)(a) refers only to the ‘development of 
a series of Sites of Special Scientific Interest in Scotland representative of the 
diversity and geographic range’ of the natural heritage. We would wish to see the 
‘irreplaceable’ aspects of our natural heritage included within this clause. The 
development of a series of SSSIs would then be focussed not only a achieving a 
representative sample of Scotland’s habitats, but also safeguarding the 
irreplaceable ones (ancient woodlands and un-cut raised mires are both examples 
of habitats that once lost cannot be re-created – see case example). 
 
Case example 

25% of Ancient Woodland of semi-natural origin in Scotland lies within SSSI 
boundaries leaving 75% with no statutory protection164.  Following the World 
Summit in Johannesburg in 2002, the Scottish Executive and other partners within 
the UK Forest Partnership for Action, including Woodland Trust, signed up to a 
commitment to ‘Develop joined up approaches to ensure effective support for 
protection and restoration of wooded landscape habitats; including the 
establishment and management of protected areas, to ensure all ancient 
woodland is adequately protected’165. One way of ensuring ancient woodland is 
adequately protected is to designate more ancient woodland sites as SSSIs. The 
SSSI system should be the most effective way of protecting a significant part, or 
preferably all, of the 2% of Scotland’s land area covered by irreplaceable ancient 
woodland. 
 
Woodland Trust Scotland believes that clause 4(2) would benefit from the 
inclusion of a third sub-clause relating to ‘a set of long-term management 
objectives’.  This will ensure SSSI owners and managers are clear as to the longer 
term vision for conserving and enhancing the natural heritage value of their SSSI. 
 
 

SUBMISSION FROM PROFESSOR ROGER CROFTS 

Overview 
 
The Bill as introduced is an improvement on the earlier consultation version. The important positive 
features of the Bill are: 

• Definition of purpose of SSSIs 

                                            
164 Figures supplied by SNH 22nd October, 2003 
165 UK Forest Partnership for Action (2002) (published by Forestry Commission) 
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• Wildlife protection provisions updated and extended 
• Biodiversity duty on public bodies 
• Powers for Land Management Orders and Restoration Orders 
• Appeal mechanisms on management to independent authority 
• Provision for denotification of SSSI 
• Clarification on the role of the SSSI Advisory Committee 
• Halting frivolous objections to SSSI Advisory Committee 
• Ability to vary notification without total renotifcation 
• Clarification of authority on operations affecting SSSIs. 

 
The Bill is however deficient in a number of ways. It requires clarification and 
amendment as recommended below on the following points: 

• biodiversity duty and biodiversity strategy 
• purpose of SSSIs 
• enlargement of SSSIs 
• relative roles of SNH, Scottish Ministers and Scottish Land Court 
• sentences on conviction. 

 
The Bill focuses entirely on the traditional aspects of nature conservation, i.e. sites for species and 
habitats protection and wildlife protection measures. It ignores a number of points which are 
essential such as the marine environment and wider countryside measures beyond SSSIs. It also 
ignores protection of the cultural landscape and scenic heritage of Scotland including statutory 
protection of National Scenic Areas and a mechanism for implementing the provisions of the 
European Landscape Convention once it is ratified by the UK Government. Specific commitment 
on legislative action should be sought from Executive Ministers on all these issues during the 
passage of this Bill.  
 
Biodiversity 
 
Sections 1 and 2 on biodiversity are very weak and require strengthening.  

• The phrase ‘must have regard to …’ in Section 1(2) does not force bodies to do anything 
other than that and therefore lacks any bite. It should be replaced with the phrase ‘shall 
comply with’ as the responsibility in terms of the Convention on Biological Diversity is not 
an opt out one. 

• Surprisingly there is no reference to sustainable development as the contextual policy 
framework within which biodiversity fits, especially given the emphasis on sustainable 
development by the First Minister and in the Partnership for government agreement. This 
should be introduced as a new section. 

• The Scottish Biodiversity Strategy provision in Section 2 is, on the face of it perfectly 
reasonable. Unfortunately the current Strategy is remarkably deficient and does not 
conform to the Convention itself or to the subsequent decisions by the Conference of 
Parties. It gives the impression that the drafters are not familiar with the provisions of the 
Convention and the benefits that its implementation in Scotland would provide to improving 
nature conservation and its benefit to civil society. The provision should be amended to 
require the Strategy to be entirely in accord with all of the provisions of the Convention as 
from time to time amended and with the Decisions made by the Conference of Parties. 
Subsection (4) should be retained. 

 
Purpose of SSSIs 
 
Section 3(2)(a) provides the first ever statutory definition of SSSIs. In general this 
is welcome but the specific provision is muddled in the extreme and takes no 
account of the well-tried and tested definition, which has been in use for many 
years by SNH.  
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• There is no reference to such fundamental issues such as rarity and uniqueness, threats 
and vulnerability of species and habitats. These should be specifically referred to.  

• In addition the geographic range is confused referring to Scotland, GB, and the EU, but 
ignores the global significance of species and habitats in Scotland, such as blanket mires, 
Atlantic oak woods and Caledonian pine ecosystem. It is therefore not clear whether the 
SSSI series, which the Bill helpfully refers to, relates to Scotland or to the wider 
geographical entities mentioned. This must be clarified by amendment. 

• The spatial units for the selection of SSSIs are ignored in the Bill. This is a significant 
omission and must be filled through amendment. At present the spatial unit in the so-called 
Area of Search based on the administrative county: a unit which has no legal definition and 
had been defunct for many decades. Biogeographic units, in accordance with global best 
practice, should be used. The Natural Heritage units used by SNH as the basis for its 
Futures Programme are the most objective basis available and should be referred to.  

• It is quite unnecessary for Ministers to have a power to ‘guidance’ on such technical 
definitional matters especially when the SSI Advisory Committee would be in a much better 
position to do so and the provision in Section3 (2)(b) should be removed or amended as 
suggested. 

 
Enlargement of SSSIs 
 
Section 5 deals with enlargement of SSSIs. What is not at all clear is whether the 
enlargement is on the basis of the strict criteria set out in Section 3 or, as with the 
current SSSI legislation in England and Wales, as an element of buffer zone 
between the core area of stricter protection of the Site and the surrounding land 
beyond the boundary. This needs to be clarified in the form of an amendment to 
the Section. 
 
Roles and responsibilities 
 
The role of the independent Scottish Land Court is welcomed in dealing with cases 
on appeal about land management issues. However, there is inconsistency in the 
approach to using this body.  

• Section 7 requires SNH to obtain Scottish Ministers consent on urgent cases where there 
is the potential of damage being caused. This seems to be unnecessary step and should 
be removed. If a check were needed then it would be more sensible to give the role to the 
Scottish Land Court. 

• Section 29 requires SNH to obtain the consent of Scottish Minister for a Land Management 
Order. The arguments in the previous bullet point apply equally here. 

• Section 34 curiously gives the Scottish Land Court the appellate function in relation to 
appeals against Ministers decisions on Land Management Orders and related Orders. 
Again the arguments in the first bullet pint above apply. 

• In Section 38 the new version of the power for SNH to acquire land the role of the Scottish 
Land Court has been removed. This should be reconsidered with the appeal function being 
undertaken by the Court and the decision not being referred to Scottish Ministers. 

 
In addition, the parliament in scrutinising the Bill should take particular care to 
consider the extra layers of bureaucracy put into the decision-making system 
compared to the current system. There is recognition of the need for checks and 
balances to safeguard both public and private interests, but not to the extent that 
decision-making is slowed down and that costs rise. 
 
Sentencing policy 
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There is inconsistency between the provisions on sentencing in the Criminal 
Justice (Scotland) Act 2003 which allows for custodial sentences.  And the present 
Bill which makes provision for fines and not for custodial sentences. There 
appears to be an implicit assumption that crimes against animals are more 
unwelcome than crimes against other species and against habitats. This should be 
reconsidered as the present drafting will create an anomaly and potentially which 
the potential undertaker\ of an illegal will act no doubt seek to exploit. 
 
 

SUBMISSION FROM PROFESSOR C.H. GIMINGHAM 

I am grateful for the invitation to submit evidence to the Committee, relating in 
particular to the biodiversity and land management aspects of the Bill. 
 
For the greater part of my professional career I was Lecturer and latterly Professor 
and Head of the Department of Botany (now the Dept. of Plant and Soil Science) 
in the University of Aberdeen, retiring in 1998. My research interests concentrated 
largely on the ecological aspects of land use and vegetation management of the 
Scottish and west European heaths and moorlands (especially the effects of 
burning and grazing), and on nature conservation in the uplands generally, and in 
coastal areas. I have had a long association with the development of nature 
conservation in Scotland, having served on the Scottish Committee of the Nature 
Conservancy and Nature Conservancy Council, the N.E. Regional Boards of 
NCC(Scotland) and SNH, and the Science Advisory Committee of SNH. From 
1980 to 1991 I was a Member of the Countryside Commission for Scotland, and I 
was for a time Chairman of the Conservation and Science Committee of the 
Scottish Wildlife Trust. I have also been a member of the North East Scotland local 
Biodiversity Action Plan Public Awareness Sub-group, and am currently on the 
Advisory Panels for two nature reserves in the Aberdeen area. 
 
The new Bill, in my view, is most welcome and should make a very significant 
contribution to the stewardship of Scotland’s priceless assets of biodiversity and 
natural and semi-natural environment. I would therefore encourage your 
Committee to do all it can to secure rapid passage of most of its provisions into 
legislation. It is particularly timely because serious shortcomings have become 
evident in existing legislation, despite the advances made in certain areas. 
However, I believe that some of the provisions in the new Bill could be more robust 
and should be strengthened or more fully defined, and the mechanisms for 
realizing them made more explicit. Some omissions are disappointing, although it 
is clear that certain of these are to be addressed by the Executive shortly.  
 
Part 1.   This ‘biodiversity duty’ is admirable and, if anything, needs to be set out in 
more detail. In Scotland (as elsewhere) the populations of many characteristic and 
valuable native plants and animals have suffered serious reductions in recent 
years, and their habitats have often been damaged or destroyed. It is therefore 
extremely important to have this ‘duty’ enshrined in the Bill and clearly laid on all 
public bodies and office holders in such a way that they cannot ignore it, while the 
same attitudes need to be widely promoted in the private sector. Although some 
branches of National and local government, and some private companies, are 
doing much to promote awareness of the social and economic consequences of 
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current losses of biodiversity, still far too little attention is paid to the potentially 
adverse effects of some of their decisions in the fields of planning, development, 
construction, engineering, countryside and environmental management, to name 
but a few.  For the ‘biodiversity duty’ to become really effective, it will be necessary 
to define in as much detail as possible exactly what is expected. While the most 
important and richest sites will in future be better protected by the national SSSI 
and Natura 2000 schemes, these will not be sufficient by themselves to stem the 
losses of biodiversity and sympathetic management in the wider countryside is 
also essential. While in general I support the paragraphs 49-56 in the Policy 
Memorandum, I strongly believe that the new duty requiring Local Government to 
have regard to conservation and enhancement of natural heritage should not be 
limited to SSSIs but should extend to sustaining biodiversity throughout their 
areas, including the recognition of ‘local wildlife sites’ and respecting these when 
developments are under consideration. 
 
Part 2.  The SSSI system has made a very important contribution to nature 
conservation throughout the UK by identifying and designating the top rank of sites 
in terms of species richness and habitat representation. However, it is now clear 
that provision for their protection and good management has in many cases been 
weak and ineffective, and too many have been lost or degraded. I would therefore 
urge support for the new provisions to secure sustainable management of SSSIs 
through the preparation by SNH of Site Management Statements, underpinned by 
penalties to be incurred if owners or occupiers fail to abide by these or carry out, 
without approval,  ‘operations requiring consent’. This will be a big improvement 
over the costly, and too often abused, system of paying compensation to ‘buy out’ 
speculative developments which were never part of established land management. 
Financial incentives for positive management of SSSIs should make an important 
contribution towards securing their key features of natural heritage for the future. I 
therefore welcome the provisions contained in the ‘Natural Care’ programme for 
financial incentives and hope the Committee will support them. However, it will be 
vital to ensure that the financial provisions for operating ‘Natural Care’ will be 
adequate. It is most important that the management schemes and agreements 
should be supported adequately by non-competitive funding as well as by the 
existing Stewardship Scheme and other grant schemes with more specialised 
objectives. Currently the effectiveness of some of the latter suffers from budget 
restrictions. There seems to be a need to integrate the new arrangements closely 
with agricultural policy, and to prevent the whole system from becoming 
excessively complex and time-consuming. I therefore suggest that this aspect of 
the financial memorandum may require further consideration and simplification if 
the desired influence on land management is to be achieved, so that those 
participating in these schemes can be spared excessive bureaucracy and better 
steered towards the most appropriate sources of funding. 
 
The aim of improving relationships between SNH, as operators of the system, and 
landowners and managers is to be commended – notably discontinuing the 
daunting lists of Potentially Damaging Operations and substituting briefer lists of 
Operations Requiring Consent, targeted to the needs of the site in question. 
Greater flexibility in the operation of the SSSI system should help to reduce 
conflict, and it is to be hoped that increasingly land owners and managers will be 
proud to have an SSSI on their land, rather than the converse. The possibility of 
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notifying  ‘extra land’ contiguous to or otherwise associated with an SSSI where 
this has special importance for the maintenance of the natural heritage of the site 
itself is an excellent addition, and should help to avoid the instances of serious 
damage to important sites which have occurred in the past. 
 
The smooth operation of most of the proposals contained in the Bill clearly rests 
on the ‘voluntary principle’ and I believe this should be supported, but at the same 
time I hope that the intention to retain the provisions for the imposition of Nature 
Conservation Orders and Land Management Orders will be approved and 
accepted, and that the powers to enforce more realistic penalties than are 
available at present, when such orders are infringed, will be enacted. Also I would 
hope that support will be given to retention of the power of Compulsory Purchase, 
albeit to be used only as a last resort. 
 
Part 3.  The previous legislation proved far too weak in countering ‘wildlife crime’ 
and is in urgent need of being brought up to date and strengthened to provide a 
more effective deterrent. I would therefore urge strong support for the proposals 
contained in the new Bill, and in particular the more realistic penalties, including 
the option of custodial sentences in appropriate cases. 
 
Some matters not covered by the Bill.  A matter also urgently requiring attention 
is provision for dealing with and controlling invasive non-native species, including 
plants, animals and birds. I would encourage of the Committee to urge Ministers 
not to lose the opportunity to include legislation on this aspect in the current Bill, 
especially in so far as control of invasive alien plant species is concerned, perhaps 
along the lines currently under consideration by DERFA. 
  
In addition, while I note that the present Bill is not intended to extend to maritime 
and marine environments, and that the Executive will be turning to this matter in 
the future, I would wish to underline the need for new legislation to address the 
problem of rapid degradation of biodiversity in these habitats. I believe that no time 
should be lost in proceeding to a Bill to tackle this complex area.   
 
 

SUBMISSION FROM THE ADVISORY COMMITTEE  
ON SITES OF SPECIAL SCIENTIFIC INTEREST 

Introduction 
 
The Advisory Committee on Sites of Special Scientific Interest (ACSSSI) 
welcomes the opportunity provided by the Environment and Rural Development 
Committee to comment on the Nature Conservation (Scotland) Bill.  
 
The role of the ACSSSI is an issue that is directly addressed by the Nature 
Conservation (Scotland) Bill (Section 21, and Schedule 1, paragraphs 10 & 11).  
The Committee has already provided written comment to the Scottish Executive 
on the draft Nature Conservation (Scotland) Bill published in March, and at that 
time had discussions with staff of the Executive and Scottish Natural Heritage 
(SNH). 
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In this memorandum the ACSSSI has confined its comments to those aspects of 
the Bill that it believes will affect or influence its work.  These are contained in Part 
2 of the Bill: Changes to the existing arrangements for the establishment and 
protection of sites of special scientific interest (SSSIs).  The Committee has also 
taken account of its role in relation to specific questions raised in the call for 
evidence issued by the Environment and Rural Development Committee (8th 
October), namely: 

• “Do the proposals for changes to the SSSI regime mesh appropriately with other 
legislation in this area, both domestic and at an EU wide level?” 

• “Will the proposals achieve the stated aim of encouraging stakeholder involvement and 
making the administration of SSSIs more transparent and accessible?” 

• “Do the proposals strike the right balance between the public interest and the interests of 
land managers?” 

 
Background 
 
The ACSSSI was established under section 12 of the Natural Heritage (Scotland) 
Act, 1991. Its role under that act is to advise Scottish Natural Heritage (SNH) on 
unresolved scientific objections to SSSIs notified under the Wildlife & Countryside 
Act 1981.  The Committee is not a decision-making or arbitration body.  It does 
provide independent advice to SNH to assist it in reaching its decisions. 
 
Committee members are appointed by Scottish Ministers, and are selected for 
their scientific knowledge of the plants, animals, geology, landforms and soils of 
Scotland, as well as a general appreciation of the principles that underlie the 
scientific evaluation of sites for nature conservation.  Further details of the role and 
remit of ACSSSI can be provided on request. 
 
General Comments 
 
Support 
The ACSSSI welcomes the publication of the Bill, and specifically provisions for 
establishing a clearly defined purpose for the SSSI series, for the amendment or 
denotification of sites, in extending the time available to SNH to confirm 
notification, and in making a new requirement to produce site management 
statements.  Nevertheless it has some concerns that the implications of the Bill for 
the work of the Committee require further clarification. 
 
Role of Science 
As a scientific Committee the ACSSSI has commented previously that it would like 
to see stronger references to the role of science and scientific principles in 
underpinning decisions about natural heritage.  The methods used to collect and 
analyse information about potential sites should be transparent, and should have 
been validated.  This is particularly true when SNH relies upon data collected by 
other organisations in selecting SSSIs.  Explicit reference to the role of science 
e.g. in identifying sites of special scientific interest (page 2, Chapter 1, section 3 
(2)) is still lacking in the Bill.   
 
The Committee welcomes the reference in section 3 (2) (b) to production of 
guidance to define the special interest of sites.  The current guidance, produced by 
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the Joint Nature Conservation Committee,166 acts as the benchmark for the 
Committee’s work, but is currently out of print, making it not readily accessible to 
land owners and occupiers.  Priority needs to be given to making such guidance 
publicly accessible, especially given the proposed right of a wider range of 
individuals or authorities to object to a notification. 
 
Do the proposals for changes to the SSSI regime mesh appropriately with other 
legislation in this area, both domestic and at an EU wide level? 
Sites selected for both their national and European importance have prompted 
many recent referrals to the ACSSSI.  Some objectors have had difficulty in 
understanding the different procedures applicable to each type of designation.  
Thus, the ACSSSI welcomes paragraph 3 (2) of the Bill, which establishes a 
purpose for the SSSI series that recognises the role of Scottish biodiversity in a 
local, GB and European context.  The publication of guidance would also assist in 
public understanding of the inter-relationships between different types of site 
designation, especially where criteria for the selection of European sites may differ 
from that of national sites. 
 
Will the proposals achieve the stated aim of encouraging stakeholder involvement 
and making the administration of SSSIs more transparent and accessible? 
 
Role of the ACSSSI 
The Committee welcomes the retention of an independent committee charged with 
providing peer review and validation of sites selected by SNH as SSSIs.  Past 
experience has shown that many landowners and occupiers have welcomed the 
opportunity for independent scrutiny.  Indeed, some objectors have wanted the 
Committee to take a wider view of the designation, including consideration of the 
science underpinning management activities, and the justification for selection of 
land as Natura sites (SACs and SPAs).  This is not possible under the current 
legislation, and the ACSSSI’s ability to review management of a site under the 
new Bill requires further consideration (see paragraphs 13 & 14). 
 
Under the terms of the Bill, ACSSSI may be asked by SNH to provide advice in 
relation to new sites, extension to existing sites, and denotification of sites.  
Objections may also be forwarded for existing sites after an elapse of ten years 
since designation (or the last objection, which ever is the later date).  This 
represents an increase in the number of opportunities for those with an interest in 
land to comment upon its scientific value, and is welcomed by the Committee. 
 
Potential duplication of effort 
ACSSSI has highlighted its concerns about the potential for landowners etc. to be confused about 
the range of bodies involved and their respective powers.  For example, ACSSSI provides advice 
to SNH, which is then responsible for making a decision, whilst the Land Court will adjudicate. 
Some of these processes could, as the legislation stands, be triggered almost simultaneously.  This 
                                            
166 Guidelines for selection of biological SSSIs.  1989.  Nature Conservancy Council, Peterborough; 
Guidelines for selection of biological SSSIs: non-vascular plants.  1992.  Joint Nature Conservation 
Committee, Peterborough; Guidelines for selection of biological SSSIs: bogs.  1994.  Joint Nature 
Conservation Committee, Peterborough; Guidelines for selection of biological SSSIs: intertidal 
marine habitats and saline lagoons.  1996.  Joint Nature Conservation Committee, Peterborough; 
Geological Conservation Review.1996 et seq.  Joint Nature Conservation Committee, 
Peterborough.   
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could mean that SNH staff and the objectors are replicating material for different groups of people.  
ACSSSI believes that further work and discussions are required to ensure that the process is as 
streamlined and transparent as possible.  During informal discussions with the ACSSSI, staff of the 
Scottish Executive have suggested the development of a flow chart that clearly sets out the role, 
function, and timing of each of the referral processes. 
 
Independent review of site management statements and operations requiring 
consent 
The Committee believes that further clarification and consideration is required of 
the range of issues that can be referred to it for advice.  It is not clear to the 
Committee from the wording of the Bill (Section 21 (6) (a)) whether objections to 
either the site management statement or the list of operations requiring consent 
(orcs) can be referred to ACSSSI for comment.  It is the Committee’s 
understanding that SNH do not interpret these items as falling within the matters 
that can be referred to the ACSSSI for advice, and this appears to be the 
interpretation adopted by the Explanatory Notes accompanying the Bill (paragraph 
40).   
 
If the scientific elements of Site Management Statements and orcs do not come 
within the definition of the criteria for objection (as set out in section 21 (6) (a) of 
the Bill), then it would appear that there is no mechanism for an independent 
review of these items.  Under the proposals the Land Court’s role would be 
triggered only when a landowner makes an application to carry out a specific 
activity listed within the orc list, which has been refused.  Based on past 
experience, it is inevitable that some objectors under the new legislation will wish 
to raise scientific issues regarding site management statements and orc lists.  In 
such circumstances it would be logical for SNH to be able to request a view from 
the ACSSSI (see also paragraph 15).  But, the Committee would wish to stress 
that it is not seeking (and is not currently qualified) to provide advice about the 
socio-economic implications of site designation.  The Committee provided further 
comment on this issue in paragraphs 30 – 37 of its written response to the draft 
Nature Conservation Bill.  Copies of these can be provided on request. 
 
Do the proposals strike the right balance between the public interest and the 
interests of land managers? 
 
Paragraph 21 (6) sets out the criteria under which ACSSSI’s advice must be 
sought by SNH.  The Committee would comment as follows: 

• The Committee welcomes the new power of SNH to consider whether representations 
are “frivolous”, and if so decline to refer these to the ACSSSI.  It is important that 
objections should be based on sound facts, but it must also be remembered that some 
individuals may not have the necessary scientific knowledge or experience to phrase a 
concern in a comprehensive manner. 

• Paragraph (6) (a) suggests that “any” person may make an objection.  This is further 
defined by Schedule 1, paragraph 10 (a) as referring to those people to whom a 
notification was given by section 49(2), and those “with an interest in the land to which 
the notification relates.”  There is some ambiguity as to who, legitimately, may make an 
objection.  Currently ACSSSI only considers objections raised by landowners, managers 
and occupiers.  The range of organisations listed in section 49(2) represents a significant 
increase in the potential pool of people who may trigger a referral to the ACSSSI.   

• The same paragraph states that the representation may be “in relation to an aspect of 
natural heritage by reason of which an SSSI notification has effect.”  As noted in 
paragraph 14, this would appear to be interpreted by the Explanatory Notes 

300



Environment and Rural Development Committee, 7th Report, 2003 (Session 2) - 
ANNEX C 

 

 

accompanying the Bill to refer only to the reasons for site designation.  As highlighted 
above, this would mean that there is no independent review process of the science 
justifying decisions about orcs or Site Management Statements at the time a site is 
designated. 

 The proposed role for the Land Court in considering objections to a refusal by 
SNH to consent a particular orc provides an independent review process of the 
socio-economic arguments affecting management of an SSSI.  But, it is not clear 
how the Court will address the scientific elements of management.  It is also not 
clear whether the ACSSSI might be called upon as a witness to provide evidence 
to the Land Court, especially where its advice on the scientific basis for an SSSI 
may be different to SNH’s view. 
 
The legislation allows for the revision of site management statements.  If ACSSSI 
is able to provide advice to SNH on the statements when they are issued at 
notification, its position with respect to objections to revised statements will require 
clarification.  On balance, the Committee feels that it would be consistent to retain 
its advisory role to the time of designation, but would be happy to discuss this 
further with the Scottish Executive and SNH. 
 
Miscellaneous Comments 
 
The Committee is disappointed that the timescale within which advice should be 
provided has still not been stated. Currently there is no specified time period within 
which ACSSSI should provide its response to SNH, although SNH cannot make a 
final decision about the confirmation of a site until it has received ACSSSI’s 
advice.  A working arrangement has been developed between the two 
organisations.  But, to avoid future doubt, the ACSSSI would recommend the 
inclusion of a stated minimum three month time scale within which it has to 
prepare its advice to SNH. This should effectively increase the time available for 
ACSSSI to prepare its advice to SNH. 
 
 

SUBMISSION FROM THE DEER COMMISSION FOR SCOTLAND 

 
Introduction: the work of the Deer Commission 
 
The Deer Commission for Scotland (DCS) undertakes a wide range of activities 
related to the management of wild deer throughout Scotland. As well as exercising 
a range of regulatory functions (e.g. Deer Control Agreements, Authorisations, 
Statutory Returns), it publishes Best Practice Guidelines, consults and advises 
widely on deer management issues including annual cull targets, promotes and 
actively participates in the operation of Deer Management Groups (DMGs), 
undertakes and commissions research projects, conducts deer counts, assists in 
training, works with other agencies on wider policy issues, and advises Scottish 
Ministers on all deer matters in Scotland. The Commission currently consists of 9 
appointed Members and a Chairman. It has 22 Staff (Director, 14 Technical, and 7 
Administrative Staff) based in offices in Inverness and Stirling. The Commission's 
annual budget from SEERAD for 2003-2004 is £1,184,000. 
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DCS has in place a Vision, a Long Term Strategy and the necessary management 
systems to ensure that these can be delivered.  The Vision was the subject of a 
full public consultation, and the Strategy to implement it was developed in close 
liaison with other key partners including Scottish Natural Heritage (SNH) and 
Forestry Commission Scotland (FCS). 
 
DCS explicitly now focuses some of its resources on specific priority sites where 
deer are causing significant damage (for example to the natural heritage) or 
danger to public safety. This is approached through a clear and transparent 
procedure for assessment, discussion and action. At the same time, DCS remains 
committed to providing advice, support and collaborative action with all DMGs. For 
example, DCS staff attend at least one meeting of every DMG, and provide advice 
when sought. 
 
Providing advice on best practice is a key objective. DCS is publishing a 
comprehensive suite of guides. These are readily available, easily updated and 
make full use of information technology. Critically, the guidance is developed not 
just by DCS but through a Best Practice Steering Group, chaired by DCS with 
representatives from Association of Deer Management Groups (ADMG), Scottish 
Gamekeepers Association (SGA), Land Training Agency (LANTRA), British 
Association for Shooting and Conservation (BASC), British Deer Society (BDS), and 
FCS. The Steering Group has agreed on a programme of Best Practice Guides 
and reviews and endorses each guide as it is developed. The first tranche of 
guides were published in July 2003. 
In all its activities DCS seeks a co-operative and consultative approach. DCS has 
well-developed liaison arrangements with a range of organizations including the 
ADMG, SGA, SNH, FCS, and the Scottish Society for the Prevention of Cruelty to 
Animals (SSPCA). The Deer Management Round Table, made up of 
representatives of over 20 national organisations, is convened by DCS at least 
twice yearly to discuss key deer management issues. 
 
DCS was actively involved in the development of the new Scottish Forestry Grant 
Scheme which provides specific support for deer management. DCS is also 
working with SNH to establish mechanisms through which incentive schemes 
might be used to support deer management aimed at delivering clear public 
benefit. 
A significant proportion of DCS’ work arises out of establishing, assessing, seeking 
solutions to and monitoring damage by deer to the natural heritage. This work is 
undertaken in close liaison with other agencies including SNH. It is fair to say that 
DCS now has an effective working relation with SNH at all levels, and the two 
organisations regularly address both policy and casework issues of mutual 
concern. 
 
DCS has here restricted its comments to address how the Nature Conservation 
(Scotland) Bill might affect DCS functions or deer management in general. 
  
The Draft Bill  
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DCS welcomes the Bill as a timely approach to modernising a key part of SNH’s 
statutory framework. There are a few proposals on which DCS would comment as 
they are likely to impinge on DCS’ work or on deer management in Scotland. 
 
Part 1:Biodiversity 
 
DCS regards the new duty on all public bodies and office holders “to further the 
conservation of biodiversity so far as is consistent with the proper exercise of (its) 
functions” as a sensible way of engaging all public bodies without imposing too 
onerous a duty. DCS hopes that this can be interpreted as including a sharing of 
the responsibility for furthering sustainable deer management. 
 
Part 2: Conservation and Enhancement 
 
SSSI 
There are three main issues for DCS in this Part: 
 
It is not clear whether DCS would be covered by the definitions of who must be 
notified of SSSIs (clauses 3 and 49), although there is a discretionary catch-all of 
“such other persons appearing to the person giving the notice or notification thinks 
fit”. It is unlikely that DCS would need or wish to be consulted in each case, and 
indeed would not have the resources to give considered advice if there was a 
large caseload. However, there will be times when DCS input should be sought.  
The best approach might be for DCS and SNH to agree a consultation protocol 
once the new Act is in place. DCS would therefore argue that it should not be a 
requirement to consult DCS in all cases, but that the option to do so should 
remain. 
 
The second issue arises from clause 12. This establishes a requirement on public 
bodies (or office-holders) to consult SNH before exercising any function on or 
affecting an SSSI.  As the Bill reads at present, this could appear to apply to a 
great many of DCS’ functions, including authorisations, deer censuses, some 
research, etc.  Whether this is intended is not known, but clearly the potential 
implications in terms of workload (both for DCS and SNH), delay and uncertainty 
could be serious.  DCS would argue strongly against a blanket requirement 
applying to all of its functions, many of which are routine but require speedy 
disposal. In practice at present DCS and SNH enjoy close liaison and DCS does 
consult SNH on those occasions where DCS proposed action might have a 
significant impact on designated sites. It would be helpful if the Bill were more 
explicit as to which if any of these functions might be covered by the requirement 
to consult SNH, and that there would be scope for protocols to be established with 
SNH. 
 
The third issue arises in Clause 19, which strengthens the existing offence of 
“intentionally or recklessly damaging any aspect of natural heritage”. Just how far 
this concept could be carried is unclear.  The drafting appears to apply to 
“operations”: i.e. something somebody does, rather than something which 
somebody fails to do – such as properly manage or control deer.  DCS has a 
particular concern about the lack of controls to prevent or remedy the introduction 
of exotic species of deer into the wild, and is currently exploring what might be 
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done under existing secondary legislation. There may be scope for considering 
how the Bill could help address this important nature conservation issue. 
 
Nature Conservation Orders 
It is noted that Nature Conservation Orders would be purely prohibitive: they could 
prevent operations but not require them. So such an Order could not, for example, 
require a landowner to cull deer or erect fences.  
 
Land Management Orders 
One regulatory power available to DCS under the Deer (Scotland) Act 1996 (“The 
Deer Act”) is section 8. This allows DCS to seek Ministerial approval for a 
compulsory deer control scheme where a voluntary deer control agreement (under 
section 7 of the Deer Act) cannot be reached or implemented. To date section 8 
has not been used. 
The proposed Land Management Order (LMO) device (clause 25), though only 
available for SSSIs or land contiguous to an SSSI, has some parallels with Section 
8 of the Deer Act: an LMO could only be sought when a voluntary agreement was 
refused or had failed. The LMO may specify operations which must be carried out 
to conserve or enhance the site. SNH may carry out operations if not carried out 
by due date. 
 
However, the Committee may wish to note that there are some differences from 
Section 8, notably procedural. Whilst Section 8 requires the Minister to hold a 
Public Inquiry if there are any objections to a proposed Control Scheme, in the 
case of a LMO the Minister merely has to give time (3 months) for representations, 
after which he may grant the Order: it is then open to appeal to the Scottish Land 
Court.  The initial burden of proof on SNH also appears to be somewhat lighter: 
they may propose a LMO where they “consider it to be necessary or expedient for 
the purpose of conserving or enhancing any aspect of natural heritage by reason 
of which an SSSI notification has effect”. DCS, in seeking a Section 8 Control 
Scheme, must establish that deer have caused and are causing specific serious 
damage and that direct action is necessary to prevent it. 
 
Clarification would be helpful on whether damage by deer would be covered by 
LMOs. The Deer Act (section 7 control agreements/ Section 8 control schemes) 
route might have as an alternative a land management agreement/land 
management order route for SSSIs where deer damage was an issue: how will the 
best option be chosen, and by whom?  Issues of cross-compliance may need to 
be resolved through co-operation and protocol; it will be important that two pieces 
of legislation are not inadvertently used to address the same problem through 
different routes. 
 
Supplementary 
 
There is little here of direct relevance to DCS.  Clause 42 would empower 
Ministers to issue or approve guidance, after consulting SNH and other interests. 
DCS would clearly expect to be consulted on any such code which might impinge 
on deer management. 
 

304



Environment and Rural Development Committee, 7th Report, 2003 (Session 2) - 
ANNEX C 

 

 

DCS will be happy to expand on these comments when it gives evidence to the 
Committee. 
 
 

SUBMISSION FROM FORESTRY COMMISSION SCOTLAND 

The context: Forestry Commission Scotland and Biodiversity 
 
An amendment to the Forestry Act, introduced through the Wildlife and 
Countryside Amendment Act,1985, gave the Forestry Commissioners a duty 
comparable to Part 1 of the Bill. It was a duty (so far as may be consistent with 
their functions under the Forestry Acts) to 'endeavour to achieve a reasonable 
balance between: 
a. the development of afforestation, the management of forests and the production and 
supply of timber, and  
b. the conservation and enhancement of natural beauty and the conservation of flora, fauna 
and geological or physiographical features of special interest' 
 
This duty has encouraged us to seek to conserve special interest sites and 
enhance the nature conservation (and biodiversity) value throughout forests and 
woodlands.  
 
The Bill: comments 
 
FCS was represented on the expert groups that helped to shape parts of the Bill 
and is currently helping to develop the Scottish Biodiversity Strategy.  We 
welcome the Bill which will help to consolidate the progress already made in 
integrating biodiversity objectives into forestry. Our experience since 1985 
suggests that the Bill will not require anything greatly different in respect our 
activities but we welcome the clear statement of the duty and reference to 
biodiversity. 
 
Part 1  
 
The furthering duty proposed for public bodies in the Bill is comparable with our 
interpretation of the existing balancing duty in the Forestry Acts.  FCS therefore 
expects that no radical changes would be required in respect of current forestry 
policies or practices, but the proposed new duty would be very helpful in 
encouraging a systematic approach to developing, monitoring and reviewing our 
biodiversity policies and programmes. 
  
The Bill will create a common benchmark for policy integration across the public 
sector and beyond, which should give a strong consistent stimulus to collective 
action, especially important for the wider environment outside protected sites.   
 
The proposed form of linkage of the 'furthering' duty to the Biodiversity Strategy 
provides encouragement without being over-prescriptive or rigid. It will allow the 
actions in Scottish Biodiversity Strategy to be developed and adapted by partners 
in a pragmatic and flexible way. Our experience with the balancing duty (which is 
not prescriptive) is that it has encouraged us to respond to the biodiversity agenda 
as it has developed. 
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Parts 2 and 3 
 
We have few comments on the SSSI proposals. We believe they will be effective 
in general. There are few aspects which will impact significantly on FCS.    
 
The total area of SSSIs on the national forest estate is 33,265 hectares (5 % of the 
national forest lands). Management plans have been, or are being, prepared for all 
designated sites in consultation with SNH. SNH are monitoring the condition of 
these sites in relation to the designated features and the results are being used to 
adapt the plans as necessary. Management plans have also been prepared by 
FCS for many key native woodlands and other priority habitats that are not 
designated. There may need to be some adjustment of the Forestry Acts to allow 
FCS to act as regulatory authority in the way proposed in Section 15 (6)(b) by 
passing on conditions as advised by SNH in respect of felling licence or grant 
applications by private owners.  We consider that the management plans which 
are already agreed between FCS and SNH on SSSIs on the national forest estate 
could avoid the need for SNH consent to be sought for individual operations under 
section 13, and we are discussing this with SEERAD. 
 
The protection of wildlife measures are also welcome. We support the various 
'intentional and reckless damage' offences and the defence in relation to lawful 
operations if undertaken with reasonable precautions etc. These should not 
present problems as long as they are interpreted to strike a reasonable balance 
between lawful operations and protection.  
 
The use of best practice guidance will be vital to strike this balance and avoid 
risking an offence, and we have a strong basis for this in the various forestry 
guidelines. Some further development with partner stakeholders may be needed 
for particular issues, for example guidance in relation to capercaillie lekking. 
  
Conclusion  
 
Forestry Commission Scotland welcomes the Bill, especially the duty for public 
bodies to further biodiversity, and the linkage to the biodiversity strategy. 
 
Our experience since 1985 of a legal duty rather similar to the one now proposed 
more generally for all public bodies suggests that Part 1 of the Bill will have far 
reaching and positive consequences in requiring bodies to demonstrate how they 
are furthering biodiversity.  
 
The common framework provided by the Bill will encourage people and 
organisations to work together to tackle biodiversity country-wide as part of wider  
sustainable development and land use policies.   
 
We look forward to helping to implement the Bill, working with other parts of the 
Executive, and with partners in the private, voluntary and public sector.  
Forestry Commission Scotland experience 
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Forestry Commission Scotland was established in April 2003, following the 
Forestry Devolution Review which sought to explore what changes need be made 
to enable the Forestry Commission to work more closely with the devolved 
administrations. Forestry Commission Scotland serves as the forestry department 
of the Scottish Executive, with a mission to protect and expand Scotland's forests 
and woodlands and increase their value to society and the environment. It is 
responsible to Scottish Ministers and funded by the Scottish Parliament.   
 
Forestry Commission Scotland remains part of the Forestry Commission, a cross-
border public body, as certain aspects such as international policy are reserved to 
Westminster, although these matters are subject to agreement at meetings of the 
Forestry Ministers of Scotland, England, Wales and Northern Ireland.  
 
The powers and duties of the Forestry Commission (established in 1919) are set 
out in the Forestry Acts 1967 to 1979.   
 
We work closely with colleagues in the Executive, and our partners to deliver the 
Scottish Executive’s forestry policies - as set out in the Scottish Forestry Strategy - 
through: 
  
     - working in partnership with others to promote the interests of forestry; 
 
 - managing the national forests of Scotland for public benefits, developing and 

demonstrating good forest practice; 
 
 - encouraging good forest management which optimises public benefit by providing targeted 

grant-aid for woodland owners; 
 
 - regulating forest practice through consultation over new planting and felling and through 

environmental impact assessments. 
 
We are guided by the principles that underlie the Strategy; the over-arching 
principle of which is sustainability. Scottish forestry must contribute positively to 
sustainable development, and meet internationally recognised standards of 
sustainable forest management 
 
The Strategy requires good integration of forestry with other land uses: agriculture, 
conservation, deer management, fishing, recreation and tourism. The Strategy 
also recognises the contribution of forests and woodlands to the wider aims of 
Scottish Ministers in jobs, transport, health, education, and sustainable 
development. 
 
Since 1985, and particularly since the signing of the Biodiversity Convention in 
1992, the Forestry Commission has developed policies, guidelines, and indicators 
based on first hand experience in managing the national forest lands, and after 
extensive consultation, to conserve and enhance nature conservation/biodiversity 
value in balance with other forestry objectives. A suite of guidelines and best 
practice guidance has been developed for nature conservation, biodiversity, water, 
soil, landscape, archaeology, recreation, community involvement and other 
aspects of sustainable forest management. These have been drawn together in 
the UK Forestry Standard as an expression of best practice for forestry. A set of 
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sustainable forestry indicators (including biodiversity) has also been developed. 
Through our colleagues in FCGB we have also been engaged with international 
processes seeking to integrate biodiversity into sustainable forest management at 
global, pan-European and EU levels. 
 
We have been actively engaged with the UKBAP process from the start in 1994, 
and FCS is lead partner or strongly involved in a number of Habitat and Species 
Action Plans, notably those for all native woodland habitats and for capercaillie, 
black grouse, red squirrel, wood ants, and juniper.  
 
All the national forest lands are managed to enhance biodiversity in accordance 
with best practice guidelines. The development of a certification system for 
sustainably produced forest products (the UK Woodland Assurance Scheme) has 
also provided a valuable market pull. All the national forest estate is now certified.  
Biodiversity has been integrated into planning and management systems with 
stakeholder consultation to help identify sensitivities and agree priorities in relation 
to national and local biodiversity priorities (HAPs SAPs LBAPs). Data systems are 
being developed to record action in relation to habitats and species. 
 
FCS has played a major role, through the management of national forests (about 
40% of Scotland’s forests), by providing grants for private owners, and in 
partnership projects for biodiversity on an extensive scale, especially in drawing on 
EU LIFE funds for enhancing Natura 2000 sites. Such projects include Atlantic 
oakwoods, Caledonian pinewoods, Bog woodlands, and capercaillie. Many of 
these focus on restoration of native woodlands, but in some we have restored key 
peatland habitats by removing forest. 
 
The new conifer forests are being diversified by felling and replanting in new 
patterns, more in sympathy with the ecological potential and history of the 
landscape, with greater use of native species, retention of old and dead trees, and 
enhancement of edge and open ground habitats.  Some forests are being 
managed particularly for priority species, some requiring extensive areas such as 
capercaillie and red squirrels.  
 
For the forests and woodlands outside FCS management we have promoted 
biodiversity in new and existing woods using grant schemes since 1985, combined 
with advice and guidelines.  Native pinewoods were amongst the earliest such 
schemes and over 41,000 hectares of new native pinewoods have been 
established in the last 14 years. Targeted Woodland Improvement Grants were 
successful in improving many existing native pinewoods and upland oakwoods, 
e.g. by removing exotic trees and rhododendron, by reducing deer browsing, and 
by removing fencing where it is a risk to woodland grouse.  
 
The new Scottish Forestry Grants Scheme has been designed to help implement 
priorities in the Executive’s agriculture and forestry strategies, including native 
woodland expansion and restoration to develop habitat networks for maximum 
biodiversity advantage. A suite of biodiversity related grants are available with 
higher rates of support on designated sites.  
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Nature Conservation (Scotland) 
Bill: Stage 1 

09:50 
The Convener: Item 4 is our consideration of 

the Nature Conservation (Scotland) Bill. This is the 
third of our five planned evidence-taking sessions 
at stage 1. Our task is to examine and report to 
the Parliament on the general principles of the bill. 

We chose a representative selection of 
witnesses. Today, we will hear from three panels 
of witnesses. The panels comprise environmental 
groups, experts on biodiversity and land 
management, and representatives of other 
regulatory bodies. I welcome the members of the 
first panel, who comprise representatives of 
Scottish Environment LINK. We have Lloyd Austin, 
head of policy operations of RSPB Scotland, Lisa 
Schneidau, the policy and campaigns officer of the 
Scottish Wildlife Trust and Jonathan Hughes of the 
Woodland Trust Scotland. 

In line with previous practice, we will not ask for 
opening statements. We have received 
submissions from Scottish Environment LINK and 
the three other organisations, all of which are 
extremely useful. Before I bring in members, I ask 
them, in light of time constraints, to be brief and 
focused in their questions. I ask the witnesses to 
answer in a similar manner. I also ask members to 
declare any relevant interests. 

Eleanor Scott (Highlands and Islands) 
(Green): I declare membership of WWF and 
Friends of the Earth Scotland, if that counts as an 
interest. 

Rob Gibson: I declare membership of the 
Scottish Crofting Foundation. 

Mr Morrison: Similarly. 

The Convener: Right. We move to questions 
from members. 

Maureen Macmillan: Welcome, everybody. I 
was interested in what you said in your 
submissions about wildlife crime. You said that 
you were anxious that landlords might use 
prohibition of wildlife crime to prevent access. Am I 
right in saying that that statement came from 
Scottish Environment LINK? 

Lloyd Austin (Scottish Environment LINK): 
Yes. 

Maureen Macmillan: It was to do with 
recklessness and so on. Is such action a real 
possibility, and how would we guard against it? 

Lloyd Austin: The concern was expressed by 
our member bodies, which are interested in 
access to the countryside. As an umbrella body, 

 

309



387  12 NOVEMBER 2003  388 

we are very supportive of the access policies that 
are being implemented under the Land Reform 
(Scotland) Act 2003. We are working with Scottish 
Natural Heritage to comment on the development 
of the code. 

Although we are supportive of the proposals on 
recklessness, a number of member bodies have 
experience of landowners who put up signs that 
are not based wholly on the law as it stands, in 
order to exclude access. Our members want 
reassurance from the Executive, SNH and local 
authorities that if the recklessness provision was 
misquoted as a reason to exclude access that 
would otherwise be allowable under the Land 
Reform (Scotland) Act 2003, the local authorities 
would take action under the act to ask landowners 
to amend their signs. 

Maureen Macmillan: Should some guidance to 
that effect be attached to the bill? 

Lloyd Austin: That might help, although a clear 
commitment from the Executive in the debate that 
it would work with the local access forums to cover 
that issue would be sufficient. 

Maureen Macmillan: So, if we can get the 
minister to say on the record that the recklessness 
provision should not prevent access— 

Lloyd Austin: Yes—it should not prevent 
access that is compatible with the code. 

Maureen Macmillan: That would be sufficient. 
Thank you. 

Rob Gibson: I have a follow-up question. 
Responses to questions about signage and so on 
can be varied. The exchange that we have just 
heard shows that different interpretations could be 
made by different landowners. Should a range of 
phrases that are allowed to be used in those 
circumstances be set out under the provisions of 
the bill? 

Lloyd Austin: The matter relates less to the bill 
than it does to implementation of the Land Reform 
(Scotland) Act 2003, which contains the access 
legislation and the code. Implementation of the 
code is a matter for Scottish Natural Heritage and 
the local authorities through the local access 
forums. In implementing the provisions, they 
should take into account the legislation that we are 
discussing today. 

Eleanor Scott: You have all mentioned how 
part 1 of the bill might dovetail with the Scottish 
biodiversity strategy and how it might be improved. 
Would you like to amplify that a little? 

Lisa Schneidau (Scottish Environment LINK): 
A number of improvements could be made to part 
1. We welcome the duty to further biodiversity that 
is put on public bodies but we feel that, for that to 
work, a lot of detail is needed in section 2 of part 

1, which deals with the Scottish biodiversity 
strategy. The priorities and actions that need to be 
taken as part of the strategy need to be outlined 
and a duty must be placed on public bodies to act 
in accordance with it. As is the situation with the 
standard planning cycle, if we are to achieve our 
goals using a strategy that needs action to be 
taken across all public bodies, there must be clear 
guidelines. For example, the strategy must contain 
a species list, specific actions to be taken and 
details of monitoring mechanisms.  

Eleanor Scott: Do you think that there should 
be much more of a “must” rather than a “may” in 
relation to the duties of public bodies? 

Lisa Schneidau: Yes. Public bodies should be 
required to fulfil the duties in the strategy. 

Jonathan Hughes (Scottish Environment 
LINK): The use of the word “may” is a little bit 
vague and we would like it to be changed to 
“must”. 

The link between the duty and the strategy is 
somewhat vague. The strategy, as drafted, is just 
a set of broad principles. We would like delivery 
plans, implementation plans or some sort of link to 
action to be associated with the strategy. If that is 
not to be the case, the strategy will be no different 
from the duty, in the sense that it will merely state 
broad principles.  

The Convener: You mention the related issues 
of priority habitats and species that would come 
under the Scottish biodiversity strategy. You talk 
about reporting on states and trends in relation to 
species—whether they are growing or reducing in 
number, essentially. How comprehensive would 
that reporting be? 

Lloyd Austin: The process has already begun 
in relation to preparation of the draft strategy and 
through the UK biodiversity action plan in relation 
to the implementation of the Rio convention. 

Lisa Schneidau mentioned the standard 
planning cycle of surveying, setting priorities and 
objectives, planning, implementing, monitoring, 
reporting back and so on. The species lists and 
the habitat lists—it is important to consider 
biodiversity in a habitat context as well as in a 
species context—are the priority-setting 
mechanisms by which we can decide on the 
actions that are to be taken to ensure that the 
highest priority issues are addressed first. 

Jonathan Hughes: Much work has been done 
under the auspices of the UK biodiversity action 
plan and local biodiversity action plans. I believe 
that they will continue to provide a valuable 
framework for the prioritisation of species and 
habitats work. The Scottish biodiversity strategy is 
not simply a list of habitats and species; it takes a 
more integrated approach that tries to tie 

 

310



389  12 NOVEMBER 2003  390 

biodiversity in to other areas of public policy. If the 
strategy is doing its job, it will provide an overall 
steer in relation to where and how nature 
conservation is implemented in Scotland. It will 
therefore sit above the UK and local biodiversity 
action planning processes, which would be 
vehicles for the prioritisation of work. 

10:00 
Lisa Schneidau: I have been working on the 

freshwater implementation plan of the Scottish 
biodiversity strategy. We see the Scottish 
biodiversity strategy as a key means of dealing 
with some of the policy blocks that are preventing 
the local biodiversity action plans from being 
implemented on the ground. There are seven 
priority freshwater habitats and 20 priority 
freshwater species. Local biodiversity action plan 
offices have been surveyed and they consider that 
some of the major blocks to achieving those plans 
include agricultural pollution, inappropriate 
management of water courses, habitat destruction 
and invasive species. 

About 22 of the 28 actions in the draft freshwater 
implementation plan are to do with integrating 
freshwater biodiversity targets into other policies, 
such as—members will not be surprised to hear 
this—the common agricultural policy mid-term 
review. The Water Environment and Water 
Services (Scotland) Act 2003 is a big delivery 
mechanism. We need to ensure that the 
biodiversity actions are flagged up. This is all 
about getting an integrated approach and flagging 
things up so that they are dealt with at the policy 
level as well as on the ground. 

Rob Gibson: Your comment that 45 per cent of 
sites of special scientific interest are not in a 
favourable condition, and the Woodland Trust’s 
argument that 
“we believe a site-centred system alone will not deliver 
adequate protection for our natural heritage” 

point to the need to develop more partnerships 
where particular species are affected. 

I will give an example, and you can tell me if it 
would be a good idea to build in such a 
partnership. There are rare whitebeams on the Isle 
of Arran, and Glen Diomhan, the national nature 
reserve, is being downgraded. It is a site of special 
scientific interest, and presumably the 
management of the reserve will need to involve 
people with specialist knowledge of trees, because 
those trees do not grow anywhere else. Do you 
see a role in the bill for bodies such as the 
Woodland Trust Scotland to work in partnership 
with Scottish Natural Heritage and the landowner, 
in order better to manage the habitat and to 
extend the life of the species? 

Jonathan Hughes: It is heartening that you 
mention whitebeams, because they are one of my 

interests. I could not agree more. The mechanism 
for such working is probably through local 
biodiversity action plan partnerships. As I said, a 
lot of work has already been carried out 
throughout the country. In some ways, the local 
biodiversity action plan partnerships demonstrate 
well the groundswell of public support for nature 
conservation initiatives. An awful lot of people are 
involved in the local biodiversity action planning 
process. It is almost as much about people as it is 
about wildlife. The case of the Arran whitebeams 
is a perfect example of a situation where the 
stakeholders could get together to achieve better 
action on the ground. 

Rob Gibson: So we should look for that in the 
bill. 

Jonathan Hughes: I think that the mechanism 
in the bill is to use the implementation plans and 
the biodiversity strategy. Clearly, as Lisa 
Schneidau said, important gaps have been 
identified in the UK and local biodiversity planning 
processes, which the strategy is trying to tackle. 

I have jotted down a couple of examples of 
things that are in the draft implementation plans at 
the moment. Enhancing farmland biodiversity in 
the wider landscape is not really tackled under the 
UK biodiversity action plan, because it is very 
habitats and species-focused. Bringing biodiversity 
into the heart of our towns and cities through 
better management of green spaces is also not 
really tackled because it does not fit the traditional 
species-habitat approach. Another example is the 
development of semi-natural habitat networks at a 
landscape-scale level, which involves thinking at a 
scale above habitats and species. That is being 
tackled in some ways through the new Scottish 
forestry grants scheme, which incentivises the 
development of forest habitat networks. However, 
we still have a long way to go in thinking about 
multiscales. 

Rob Gibson: Do the other two witnesses have 
any comments on the matter? We need to be 
more specific when we think about the principles 
of the bill. 

Lloyd Austin: I will comment on the 45 per cent 
issue and how that might relate to the kind of 
partnerships that you talk about. The figure of 45 
per cent of SSSIs not being in favourable status 
came from a survey of a sample of about 10 per 
cent of sites in Scotland that we organised as a 
group of the six non-governmental organisations 
that are listed. We used SNH’s criteria to conclude 
that 45 per cent of the sites were not in a 
favourable condition. However, it is important to 
note that that lack of favourable condition was, in 
most cases, because of issues such as the 
absence of positive management or neglect and 
damage by third parties. Those issues are 
addressed by the bill through the changes in the 
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management regime and in the types of offences 
relating to SSSIs. That is one of the reasons why 
we warmly welcome the bill.  

Many of the proposals have come from the 
expert working group in which we took part. The 
bill specifies only that the way in which those 
positive management arrangements are 
implemented on the ground is a matter between 
SNH and the owner-occupier—the farmer or 
crofter concerned. If SNH and the farmer or crofter 
concerned find that implementing that positive 
management can be done better by involving an 
NGO, a local community or other partners, I see 
no reason why they should not do so. I am not 
sure how one would legislate for that. One would 
probably give them the power to involve third 
parties in the arrangement because there could be 
any number of third parties that SNH and the 
owner-occupier could mutually agree to involve in 
positive management.  

Rob Gibson: Thank you. I will note that for 
future explanation. 

Nora Radcliffe: I go back to the issue of 
signage. One of the other submissions suggested 
that there is nothing on the ground to indicate the 
location of an SSSI. It suggested that some 
discreet signage would be helpful. Would that be 
desirable? 

Lloyd Austin: Issues relating to the 
management of an SSSI would vary on a case-by-
case basis. If an SSSI were damaged by a third 
party, as in the case of fly-tipping—[Interruption.]  

The Convener: Sorry. That was Alasdair 
Morrison’s pager. Please continue. 

Lloyd Austin: Let us take a case where an 
SSSI suffers damage such as fly-tipping by third 
parties. One of the new provisions in the bill is that 
it would be an offence to damage an SSSI if one 
knew that it was an SSSI. That would be a case 
for having a clear sign that said, “This is an SSSI 
and damage here would be an offence beyond the 
normal environmental offence”. Signage in such a 
case could be beneficial for SNH and the owner-
occupier. It might not be necessary in other cases 
where there are no access or third-party issues; 
we would be cluttering the countryside with 
unnecessary signs.  

Jonathan Hughes: I agree with Lloyd Austin 
completely. Many SSSIs in Scotland have 
excellent access and we can attract people to 
them to show off our wonderful natural heritage. 
There are others, however, that are more 
sensitive. There are also some large SSSIs where 
signage might be inappropriate. I reiterate what 
Lloyd Austin said about dealing with the matter 
case by case.  

Nora Radcliffe: That is helpful. I move on to a 
separate topic. You all mention non-native 

species. Will you elaborate on what you see as the 
threats and the possible remedies? 

Lloyd Austin: A number of issues relate to how 
non-native species such as those that are already 
established in the countryside can be controlled. 
Those vary from species such as giant hogweed 
and Japanese knotweed to the ruddy duck. The 
matter can be contentious; equally, such species 
can cause a lot of damage to native biodiversity.  

Another issue is how one can prevent the 
establishment or the escape into the wild of non-
native species that are not yet in the wild but 
which may pose a significant risk to native 
biodiversity. Recently, the Department for 
Environment, Food and Rural Affairs asked a 
group to consider on a UK basis how the 
legislation could be improved to deal with non-
native species. The Scottish Executive and SNH 
were members of that group, which proposed 
legislative changes. 

In the summer, the Executive consulted on how 
it might develop those legislative proposals. As our 
submission says, we hope that the result of that 
consultation is that the Executive lodges stage 2 
amendments to the bill to update section 14 of the 
Wildlife and Countryside Act 1981 and to put in 
place stronger measures to control established 
non-native species and reduce or prevent the risk 
of non-established species escaping into the wild.  

Nora Radcliffe: That is almost like putting a bell 
on a cat. How is such a risk prevented? 

Lloyd Austin: That is achieved through a 
combination of legislation, policy and incentives. 
As I said, the Executive and SNH were involved in 
the production of the DEFRA report, which 
considered the matter in detail. The task with 
plants involves bringing plant experts together to 
identify the species that are most likely to pose a 
risk. The issue is one of risk assessment. 

Restrictions must be placed on where species 
that are known to pose a significant risk if they 
become established in the wild can be grown and 
sold. A licensing scheme must be created for high-
risk species so that they cannot just be sold in any 
garden centre or planted anywhere with a risk of 
escape. The number of such species is limited and 
such decisions are based on expert risk 
assessment. 

The Convener: The minister wrote to me about 
the issue. Perhaps that letter has been circulated 
to members before, but we will recirculate it to give 
members a sense of what the minister was 
thinking about legislating on. That will give people 
a chance to do useful background thinking about 
the matter before stage 2, rather than get stuck 
into drafting amendments immediately. 
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Maureen Macmillan: I will ask about wildlife 
crime. RSPB Scotland is concerned that the 
protection of birds is insufficient. It wants nest 
protection for some rarer birds and lekking 
protection and short-term provision for capercaillie. 
Will you expand on that? 

We have had some evidence that suggests that 
the bill should include measures against the use of 
poisoned bait. Does the recent Criminal Justice 
(Scotland) Act 2003 provide sufficient protection, 
or should more protection be written into the bill? I 
am concerned about the issue because I live in 
the Black Isle, where we have had problems with 
the poisoning of red kites to the extent that the 
population has become static when it should be 
growing exponentially year on year. 

Lloyd Austin: I know that the committee will 
receive further evidence on wildlife crime next 
week, so I will be brief. We welcome and support 
the changes that the 2003 act introduced, which 
we hope will increase deterrence. We also 
welcome the proposal in the bill on the possession 
of pesticides, which are the most widely abused 
chemicals in poisoned baits. We hope that that will 
enable the Scottish Executive Environment and 
Rural Affairs Department and the police to crack 
down on the use of those chemicals. 

A few species use the same nest year in, year 
out. The question whether those sites should be 
protected in winter when the birds are not there 
falls under the birds directive and we would like 
the bill to be amended to cover that.  

I will leave more details to the specialist crime 
witnesses who will appear before the committee 
next week. 

Maureen Macmillan: That is fine, thank you. 

The Convener: Okay. You have logged those 
points. Are you happy with that, Maureen? 

Maureen Macmillan: Yes. If Lloyd Austin feels 
that the Criminal Justice (Scotland) Act 2003 and 
the proposal in the bill on the possession of 
pesticides are sufficient to protect against the use 
of poisoned bait, I am happy. 

Lloyd Austin: Yes, they go a long way towards 
that. Equally, the other measures in the bill on 
increasing the ability of the police to carry out 
searches are important. 

Maureen Macmillan: So you are happy that the 
provisions are quite tight. 

Lloyd Austin: Yes—I think that we are getting 
there. 

Roseanna Cunningham (Perth) (SNP): Good 
morning. I am sorry that I was late. 

The witnesses appear to have some concerns 
over the drafting of a couple of areas in the bill. As 

such concerns are generally the forerunner to 
specific stage 2 amendments, I wonder whether 
they could comment on them. I am thinking 
specifically about the use of the phrase “Statutory 
purpose” in the policy memorandum and the 
general duty in relation to SSSIs. If they have 
concerns about the drafting and are likely to 
produce stage 2 amendments, it would be useful if 
they could say something about their concerns 
now. 

10:15 
Jonathan Hughes: I shall say something very 

general about the statutory purpose. Both the 
Woodland Trust Scotland and Scottish 
Environment LINK welcome the proposal on the 
statutory purpose for SSSIs. However, we are 
concerned about the scope of that measure, as it 
is restricted to SNH’s specific duties regarding 
notification, enlargement and denotification. We 
would like there to be a broader statutory purpose 
that would cover conservation enhancement of the 
series of SSSIs. That would be required to provide 
a statutory underpinning to SSSI management. 
Lloyd Austin can probably expand on that. 

Lloyd Austin: I underline what Jonathan 
Hughes has said. The purpose of SSSIs is 
twofold. First, it is to find out and label the places 
of most importance; secondly, it is to look after 
and manage those places. Because of the way in 
which the purpose is drafted, it appears that only 
the notification—the labelling process—is part of 
the purpose. Therefore, we would like the purpose 
to be expanded to encompass the long-term 
management and care of the sites. 

Even on the selection aspect, the definition of 
the purpose could be perceived as being a bit 
narrow. It argues for sites that are representative 
of the diversity of the natural heritage, and could 
be read narrowly as being purely a matter of 
representativeness. It excludes rarity, 
irreplaceability, conservation importance and other 
such issues. We would, therefore, like either some 
clarification or a broadening of the wording. 

At the moment, the statutory purpose applies 
only to the work of SNH, although as a result of 
the bill lots of bodies are going to make decisions 
about SSSIs and those bodies should be working 
to the same purpose as SNH. The two bodies that 
are most relevant in that context are the advisory 
committee and the Scottish Land Court. If the 
purpose of SSSIs is to be achieved, all the bodies 
that make decisions about the notification and 
management of SSSIs should be working to the 
same purpose. We would like the advisory 
committee and the Scottish Land Court to be 
brought into that. 

I have a final comment on the general duty in 
relation to SSSIs that is outlined in section 12. The 
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expert working group discussed the matter and 
was supportive of there being a general duty. 
However, the present wording could make it 
appear as though that duty relates to public bodies 
that make decisions about specific activities on 
individual SSSIs, such as putting a pipeline here 
or a road there on a particular site. As well as 
those day-to-day specific decisions, the other 
public body decisions that affect SSSIs can be 
policy decisions, such as the development of agri-
environment schemes or forestry grants, which 
can affect the way in which SSSIs are managed 
generally. We would like the general duty to be 
broadened, so that public bodies will have a duty 
to develop broad policies and strategies that will 
contribute to the good conservation management 
of SSSIs. For instance, premium payments for 
looking after woodland SSSIs could be added to a 
forestry grant. 

The Convener: I will pick up a point in the 
Woodland Trust’s submission about how SSSIs 
are defined. You suggest that the potentially 
irreplaceable nature of sites should be taken into 
account. Can you say more about what would be 
achieved by adding the word “irreplaceable” to the 
definition of SSSIs? 

Jonathan Hughes: Lloyd Austin touched on the 
issue. Section 3(2)(a) refers only to the 
development of a series of SSSIs in Scotland that 
are 
“representative of the diversity and geographic range” 

of our natural heritage. A lot of sites are 
exceptionally rare and some are irreplaceable in 
the sense that if they are modified it is impossible 
to recreate them. For example, it is impossible to 
recreate an ancient woodland once it has been 
destroyed or a raised bog once it has been 
stripped of peat. We see those irreplaceable sites 
as being of crucial importance to the conservation 
of our natural heritage. Hence the suggestion that 
we broaden out the definition of SSSI purpose to 
include irreplaceability. 

Lisa Schneidau: The SSSI series is only 
representative. There are a number of sites out 
there that are of SSSI quality but which are not 
designated as SSSIs. A number of them come 
under the local site systems that we have 
mentioned. We would like a commitment from the 
Executive that the development of local site 
systems will be progressed so we can ensure that 
such sites are prioritised through the biodiversity 
process, that there are common standards 
throughout Scotland and that local authorities and 
others get guidance to ensure that those sites are 
protected. 

Roseanna Cunningham: I think that we will get 
evidence from other witnesses about the big 
omission in the bill, which is a strategy for marine 

conservation. I know that we will hear evidence 
from others who want to see that brought into the 
bill. Do you want to comment on that issue? That 
is a huge element of potential conservation 
measures, but it is not addressed in the bill. 

Lisa Schneidau: Marine conservation is 
covered by the biodiversity aspect of the bill, in 
that there is a marine section in the 
implementation strategies of the Scottish 
biodiversity strategy. The Scottish Environment 
LINK marine task force feels strongly that there 
should not be an attempt to add marine 
conservation on to the rest of the bill. It feels 
strongly that there should be a separate effort to 
introduce new, comprehensive legislation to 
address marine nature conservation in respect of 
the identification of sites, spatial planning and the 
wider issues involved in sustainable development 
and sustainable management of the seas. 

We welcome the minister’s commitment, which 
he made last month, to a Scottish marine strategy. 
However, we would welcome a commitment from 
him that there will be a complete overhaul of the 
legislation, which is of course partly reserved and 
partly devolved. We would like an overhaul of the 
legislation to come to Parliament in the next two to 
three years. The Scottish Environment LINK 
marine task force would be happy to provide more 
information on that to the committee, if that would 
be useful. 

Roseanna Cunningham: The issue might be 
one of timetabling. It is unlikely that an extensive 
piece of legislation such as that would be possible 
in this session of Parliament, given the priorities 
that the Scottish Executive has already set out for 
the session. Are you content that such legislation 
might well not happen for another four or five 
years? 

Lloyd Austin: We are not privy to the legislative 
timetable that lies ahead but, whether it happens 
in two to three years or in four to five years, it is 
important that any marine conservation legislation 
results from a proper review and overhaul of what 
we have described as the hotch-potch of different 
acts that affect the marine environment. If we were 
to add on to the Nature Conservation (Scotland) 
Bill some provision for nationally important sites in 
the marine environment, we would increase the 
number of different acts that affect the marine 
environment from 80 to 81, rather than address 
the issue of the complexity of existing legislation. 

A commitment to a proper review and overhaul 
of the marine legislation would be better than 
trying to do an add-on to the bill although, as Lisa 
Schneidau says, the bill affects the marine 
environment through the biodiversity duty and, on 
the wildlife crime side, the provisions on the 
harassment of cetaceans and basking sharks. 
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The Convener: It is useful to have clarification 
of that point. One of the things that struck me in 
the introduction to your paper is the 
acknowledgement of the engagement with 
stakeholders in the development of the bill, which 
does not rule out amendments and discussions 
between the different stakeholders. The point is 
well made about the complexity in the different 
acts that are in force. I commend the way in which 
the bill has been produced and suggest that those 
principles be taken on board in future marine 
legislation. The question will be important in 
relation to our discussions with the minister when 
we hear his evidence. 

Maureen Macmillan: I was interested in what 
Lisa Schneidau said about how sites that are not 
SSSIs are often of the same value as an SSSI. It 
struck me that I do not know how SNH chooses its 
sites, which is a really basic point. Have you any 
insight into why one site is chosen over another? 

Lisa Schneidau: SNH and the UK statutory 
conservation organisations have designated 
guidelines for the selection of SSSIs, whether they 
are biological or geological, and those guidelines 
have been followed. Some SSSIs were designated 
decades ago and some were reassessed against 
the guidelines after the 1981 act. The statutory 
purpose sets it in stone that those sites are the 
representative series. Of course, the situation is 
always changing a little bit. 

Lloyd Austin: The biological guidelines and 
their geological equivalents are the basis on which 
SNH selects sites. What we have said about rarity 
and irreplaceability is important in that, in the 
context of selection criteria, sites that are so rare 
or irreplaceable will be SSSIs. SSSIs that are a 
representative sample of particular habitats will be 
selected on an area-of-search basis, so that there 
is a geographic spread. SNH chooses two or three 
sites within each area of search across the 
countryside. That does not mean that those sites 
are the only examples of a particular habitat type 
in the area of search; SNH chooses those that are 
most representative. Those that are not chosen 
are the types that Lisa Schneidau was talking 
about, which we feel should be protected under 
some sort of system of local sites. On the need to 
include management of the sites, if one of the 
sites that is chosen is damaged or destroyed in 
some overriding national interest, the statutory 
purpose should require SNH to review what is in 
the area of search and say, “This site is no longer 
in our network, so the network as a whole is now 
deficient.” Then SNH would look again at the area 
of search to see whether any of the other sites 
should be brought into the network to bring the 
network as a whole back up to scratch. 

Lisa Schneidau: It all comes back to the idea 
that SSSIs are essential, as the representative 

series is the best that we have. We do not 
consider that that will be enough in itself. On a 
local or regional basis, the SSSIs plus the series 
of local sites are the best that is left. That is a 
good structure, but wider biodiversity work is 
needed to hold it together. 

Jonathan Hughes: I do not disagree with 
anything that has been said. Some 12.8 per cent 
of Scotland’s land area is covered by SSSIs, of 
which approximately 45 per cent are in an 
unfavourable condition. Only 25 per cent of our 
ancient woodland sites, which are our most 
biodiverse habitat—they hold more species than 
does any other habitat in Scotland—are protected 
by SSSI designation. It is crucial that we take the 
dual approach to wider biodiversity conservation in 
association with site designation. The way to 
tackle wider biodiversity conservation is through 
mechanisms such as local sites and the Scottish 
biodiversity strategy. That is why it is crucial that 
there is a strong link between the strategy and the 
duty and that the strategy is well defined. 

Maureen Macmillan: Thank you. That was 
helpful. 

The Convener: This is a good point at which to 
finish this part of the evidence taking. I thank the 
witnesses for their written evidence and for being 
prepared to answer all sorts of questions this 
morning. 

10:29 
Meeting suspended. 

10:32 
On resuming— 

The Convener: We move to our second panel. I 
welcome Professor Roger Crofts, Professor John 
McManus and Professor Charles Gimingham. 
Thank you all for attending this morning and for 
giving us your written evidence in advance; that 
was most helpful. As with our previous witness 
sessions, we will not ask you to make opening 
statements, because we have all read your written 
submissions. I am keen to go straight to questions. 
I ask members and witnesses to keep their 
questions and answers as focused and brief as 
possible. 

Eleanor Scott: I have a question for Professor 
Crofts. You describe the Scottish biodiversity 
strategy as “remarkably deficient”, which is fairly 
strong language. How do you think that the 
strategy could be improved and how could the bill 
ensure that it is effective? Do you agree with the 
comments about species lists, targets and actions 
and the duty to take those actions? 
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Professor Roger Crofts: I believe that the 
strategy is deficient because it starts at the wrong 
end of the business; it starts with species. We 
have hundreds of species action plans, relatively 
few habitat action plans and no ecosystem plans 
at all. If we are trying to protect species we have to 
consider the health of the systems in which they 
live. I would much prefer to see more emphasis on 
a Caledonian pine ecosystem plan than on a plan 
just for capercaillie or the Scottish crossbill. 

You asked how the strategy could be improved. 
We need to collapse the individual species and 
habitat action plans into broader-based plans, 
which would be a much more effective use of 
resources. We have a bit of an industry in habitat, 
species and biodiversity action plans—HAPs, 
SAPs and BAPs—at the moment, and we are not 
achieving as much as we could with the same 
application of resources. 

I am concerned that the strategy is deficient 
because its leaders are not keeping in touch with 
international thinking. The conference of the 
parties to the Convention on Biological Diversity 
meets each year and has a subsidiary body on 
scientific, technical and technological advice—
SBSTTA—which is meeting in Montreal right now. 
The focal point for that is in the Department for 
Environment, Food and Rural Affairs in Whitehall, 
and there is not a lot of evidence to show that we 
in Scotland are up to date on what is happening. 
Of particular importance to SSSIs is the fact that 
the SBSTTA meeting that is happening now, and 
the conference of the parties next year, are 
majoring on protected areas, of which SSSIs are a 
particular subset. There is a lot to be learned from 
those bodies. 

I have made it clear that I would like the duty in 
section 1 of the bill to be much stronger. I have 
lived with the “have regard to” type of measures 
for probably 20 years as an environmental 
bureaucrat of one sort or another; once one has 
had regard, one can forget the matter, to 
paraphrase legal advice that I have been given on 
many occasions. Also, it seems to me to be a 
missed opportunity to expect the minister to 
produce a biodiversity strategy and to leave it at 
that without trying to home in on what its content 
should be and without stating that the strategy 
should meet international requirements and follow 
the best international advice. 

Alex Johnstone: My question will allow me to 
move on from that, although I apologise to the 
other two witnesses, because it is another 
question for Professor Crofts.  

One of the points that concern you and that you 
bring to our attention in your submission is the 
“relative roles of SNH, Scottish Ministers and Scottish Land 
Court”. 

At a number of points in your submission, you 
question the minister’s role in the process. Have 
you had any difficult experiences with ministers 
that caused you to take that view? If we were to 
eliminate the minister and ministerial decision 
making from the process, how could the public, 
who elect Parliament, have an on-going role in the 
process? 

Professor Crofts: I looked to see whether the 
media were in the gallery. 

The Convener: They may be watching.  
Professor Crofts: Sorry? 

The Convener: The meeting is all on the record.  
Professor Crofts: It is all on the record—thank 

you. 
We need a system that satisfies two criteria: it 

needs to be efficient and effective so that we cut 
out unnecessary layers of bureaucracy, but it must 
on the other hand have checks and balances. 
What I like about the bill is that it has many more 
checks and balances than the old system. I lived 
for 10 years as the chief executive officer of SNH 
without some of those checks and balances, so I 
recognise the validity of the criticisms on that. 

However, it is confusing that although SNH is 
given the duty to further conservation of 
biodiversity, the minister can interpose on certain 
issues and, at the same time, we are introducing 
the Scottish Land Court into the system. Why is 
that? I find the bill to be extremely confusing on 
the relative roles of SNH, the responsible minister 
and the Land Court. I strongly advise the 
committee to examine that matter and to ensure 
that there is absolute clarity about those roles. 

Ultimately, any non-departmental public body, 
such as SNH, is responsible to Parliament; I have 
doubts about, and difficulties with, a system that 
does not allow an NDPB to be fully accountable to 
Parliament except via the minister. I am not 
suggesting for one moment that Parliament or the 
Environment and Rural Development Committee 
should have to scrutinise particular complaints or 
try to take decisions—that would be far too 
cumbersome. That is why the role of the Land 
Court is extremely important. I see no reason why, 
under the new system—which I hope is 
approved—Parliament could not request that SNH 
include a particular outcome of its work on SSSIs 
in its annual report to Parliament. 

Nora Radcliffe: I am bothered by your 
suggestion to take out the minister and put in the 
Land Court. Surely that muddies the waters of the 
Scottish Land Court as the court of appeal? If the 
Land Court is seen as the final court of appeal, 
should not it be left in that pure state rather than 
become involved at other levels? Is that a valid 
argument against the one that you have just 
made? 
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Professor Crofts: It is a valid argument. 
However, there is confusion and lack of clarity in 
the bill. In some cases, the Land Court will be the 
court of appeal against a ministerial decision, but 
in other cases it will be the court of appeal against 
an SNH decision. The Land Court is either the 
court of appeal in all cases and all cases would 
have to go to it via the minister, or it is a court of 
appeal to which objectors and those who feel that 
they have been done down by the system can go 
straight away. 

In my experience, ministers have to give an 
opinion, for instance on a management agreement 
above a certain sum of money—I think that it is 
about £300,000—on a nature conservation order 
or on a special nature conservation order. I am not 
saying that that is not a legitimate role for the 
minister, but I would like to see a simple system 
that owners, occupiers and all of the other 
interests understand. The bill is too confused. 

Roseanna Cunningham: Both Professor Crofts 
and Professor Gimingham comment on the lack of 
real direction in the bill with regard to the marine or 
maritime environment. Do you wish to comment 
on that issue on the record? Do you believe that 
the bill should have been extended to encompass 
the marine environment? If not, could the bill be 
amended in such as way as to begin to make 
some kind of inroad in that direction?  

Do you agree with the evidence that we heard 
this morning about the need for a separate bill that 
makes provision for the marine environment? 
Given that both of you referred specifically to that 
omission, I am curious to know your views on the 
subject. 

Professor Charles Gimingham: Because 
deterioration is taking place so widely, the matter 
is extremely urgent. As a direct answer to the 
question, I would say that the marine environment 
merits thorough consideration in the form of a new 
bill. Merely to amend or extend the provisions of 
the present bill would be unsatisfactory and 
hurried. I will come down on the side of a request 
for recognition of the matter, which should be 
progressed with the minimum possible delay in the 
form of a new bill. 

Professor Crofts: I would have liked to have 
seen a bill that was much more embracing. I would 
have liked a natural heritage bill that covered 
activities outside SSSIs and below the low water 
mark and which also covered landscape and so 
forth. Although that is not in the bill, the Minister 
for Environment and Rural Development said in 
the foreword to the consultation version of the bill 
that was published earlier this year that the matter 
is in the Executive’s mind. I hope that the 
committee will take the minister to task and get 
something on the record that is rather more 
definitive than the words that are to be found in 
that foreword. 

On the marine environment, I agree with Charles 
Gimingham. We have two specific protected area 
provisions. One is for marine nature reserves, of 
which we have none in Scotland—thank 
goodness, because they are a bureaucratic 
nightmare. There are reasons why we did not 
push for one at Loch Sween, in Argyll, for 
instance. We also have provisions in the National 
Parks (Scotland) Act 2000 for marine national 
parks. The situation is terribly fragmented. In 
addition, we have responsibilities and 
requirements under the EU habitats and species 
directive and the EU birds directive. I would like all 
those to be brought together in a series of sensible 
provisions. 

If necessary, given the fact that some of the 
issues are reserved matters, I would like us to deal 
with the matters that are devolved—that is, those 
that are in territorial waters. 

Roseanna Cunningham: But not in the bill. 

10:45 
Professor Crofts: I do not think that we have 

time to deal with them in the bill, but I would like 
the minister to commit to a firm timetable sooner 
rather than later. I would like to see a consultation 
paper that the committee could have a look at well 
ahead of the end of this parliamentary session, 
even though that is not in the partnership for 
government programme. I think that it is important 
to press for that. 

Mr Morrison: The first question that I was going 
to ask, relating to the marine environment, has just 
been answered by Professor Crofts. My second 
question relates to paragraph 7 of your submission 
and the concerns that you raise about decision 
making slowing down and costs rising. What 
should the Executive do during the process of the 
bill to ensure that that does not happen? 

Professor Crofts: The first thing that the 
Executive should do is give a level of devolved 
responsibility to SNH. In the past, there have been 
struggles to get a level of delegation delivered by 
the Scottish Executive—under the formal 
documentation that is called the financial 
memorandum—to give SNH the authority to 
negotiate deals without having to refer back to the 
Executive. Having such devolved responsibility 
has the advantage for your constituents, for 
instance, of enabling SNH to do deals much more 
quickly and to resolve problems before they arise. 

Secondly, more consultation prior to activities’ 
being undertaken is very important in reducing 
costs. It is important to establish informal local 
groups that can nip problems in the bud before 
they go to either the SSSI advisory committee or 
the Scottish Land Court. I also emphasise the 
importance of ensuring that any objections are 
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really substantive. I have made it clear that I am 
pleased with the proposed provisions on 
preventing frivolous objections that would force 
cases to go before the SSSI advisory committee, 
which would not do the objectors or the system 
any good and would cost more money. 

On the other side of the cost argument—I have 
not referred to this in my submission, although 
other witnesses have—is the question of how 
much this is all going to cost anyway. It will cost 
more in administration—there is no doubt about 
that, but that should be accepted, provided that 
there is, in the financial memorandum, clear 
guidance about the additional cost. That must be 
accepted, because we need a bit more democracy 
and stakeholder participation in the decision-
making process. That is the point that I often made 
when I was at SNH; I think that members have 
heard me make it more than once. 

The issue is about creating a better system that 
will cost a bit more, and about devolving 
responsibility through a proper accountability line 
that goes right up to Parliament. 

Maureen Macmillan: I was absolutely delighted 
to read in Professor McManus’s submission about 
his concerns about Achanarras quarry and 
depredation of the fossils there. People who live in 
the area regularly contact me about that. I tried to 
get some protective measures into the Criminal 
Justice (Scotland) Act 2003, but was told that the 
Nature Conservation (Scotland) Bill would possibly 
be the right place do to that. However, it has been 
hinted to me that the bill is not the right place to 
protect fossils and that perhaps the forthcoming 
planning bill will be. 

I have written to SNH and have had difficulty 
finding out what its policy is on protection of 
fossils. I know that we have fossils at Achanarras 
that are of international importance. Could you put 
on the record your concerns about the way that 
fossils in Scotland are, or are not, protected, and 
what you think we need to do about it? 

Professor John McManus: Fossils, along with 
minerals and other rock types, are seen, I am glad 
to say, as part of the natural heritage. The problem 
with a fossil is that it does not reproduce—it used 
to, but does so no longer—so once it is gone there 
is no replacement. That fact can be overlooked. 
Fossils are like screws and nails to the geologist—
we find plenty of them around, but some are 
distinctly rare and unusual. I am in a quandary 
about how we can protect them. It is possible to 
designate a site as an SSSI and find for some 
reason or other that the fossil seams have run out. 
They often exist only in specific horizons. I can 
think of one example of an SSSI where the seam 
was literally quarried out. The specimens are now 
in museums worldwide and there are no longer 
any to be seen on the site. The site has actually 

been de-designated, which is mentioned in the 
papers that we are discussing. 

Maureen Macmillan: I am aware of that. 

Professor McManus: My particular worry is that 
once sites are noted in geological literature as 
having something really exciting, people literally 
turn up with James Bond-type diamond saws to 
cut out the fossils and take them away. There 
have been moves recently to get some of the 
fossils back for the Achanarras collections, some 
of which disappeared into various—am I allowed 
to say this?—German museums. The fossils are 
not just being moved to British museums. Many of 
the specimens that do not go on display in 
museums go into private collections and nobody 
sees them—there is no access to them. I do not 
know how we can protect the fossils. It is an issue 
that I have worried about greatly and discussed 
with SNH boards, but I cannot give a definitive 
answer to the question, although I wish that I 
could. 

Maureen Macmillan: I presume that we could 
protect fossils by imposing swingeing fines on 
people who steal them. That would mean keeping 
an eye on specific quarries, in the same way that 
we keep an eye on the nests of rare birds to 
ensure that egg collectors do not steal the eggs. 

Professor McManus: Yes, but the difficulty is 
that whereas you can look after nests during the 
nesting season, you would have to look after the 
fossils all the time. One of the techniques that was 
used for a while to protect many of the fish fossils 
in the north-east was to flood the quarry, so that 
anybody who wished to get at the fossils would 
have to pump out the water, which was not trivial. 
That measure, which could be done for good 
scientific purposes, was perfectly acceptable to 
the geological community. 

Maureen Macmillan: We are still left with the 
puzzle of how to address the problem. 

Professor McManus: I am afraid so. 

Professor Crofts: May I comment, convener? 

The Convener: Yes, if you have a thought on 
how we might legislate on this issue. 

Professor Crofts: The role of local people has 
been extremely successful in bird protection. I look 
at Mull, where the view is, “How dare people come 
in and steal our eagles’ eggs?” That is a wonderful 
turnaround, because that community realises that 
there are various economic benefits. I wonder 
whether we should also be thinking about local 
custodians of the sorts of facilities Maureen 
Macmillan describes. 

I am wearing my National Trust for Scotland tie 
this morning, and we in the NTS obviously use 
that sort of approach as custodians of property, as 
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does Historic Scotland. I am not sure that that 
could be put in a bill, but informal mechanisms like 
that are important, as is the recognition under the 
legislation that fossils, rock types or strata, or 
geomorphological features are protected on 
exactly the same basis that species and habitats 
are. There should be a level playing field for the 
lot. 

Maureen Macmillan: It would be wonderful if 
someone opened an interpretive centre at 
Achanarras so that local people could take pride in 
the site; a lot of them probably do not know that it 
exists. It would be a great tourist attraction. I 
believe that such things happen in Australia, 
where the fossils are not a patch on the ones that 
we have.  

The Convener: That is something that we may 
want to follow up with the minister.  

Maureen Macmillan: It is important that we 
follow it up.  

Professor Crofts: There is another point, 
convener. The geological conservation review 
series, when it is complete, will consist of 51 
volumes—an introductory volume, which has 
already been produced, and thematic volumes of 
various types, which will identify sites. Not all the 
sites that are in the volumes that have been 
published already, or those that are in gestation, 
have been designated as SSSIs; there has been 
an issue as to whether they should be so that they 
have proper statutory protection. That is 
something that you might want to ask SNH about. 
In the past, we did not regard those sites as a 
priority compared with some of the other, much 
more endangered sites. SNH’s policy position on 
that would, I think, be useful evidence for your 
committee.  

The Convener: We shall ask the SNH 
representatives whether they have read the 51 
volumes, or whether they intend to.  

Nora Radcliffe: I have two questions, one of 
which is specific and detailed and one of which is 
more general. Both Professor Crofts and 
Professor McManus have spoken about how we 
select SSSIs, the area of search and the 
technicalities of the process. That is one thing that 
I would like you all to comment on. I also get a 
sense from all three submissions that perhaps the 
bill is too focused on SSSIs and does not do 
enough to set them in the context of other 
designations. Some of that is picked up in the 
duties on other bodies to do things and we hope 
that some of it will be picked up through the 
Scottish biodiversity strategy, but do you think that 
the bill should look at the wider picture as well as 
focusing on SSSIs? 

Professor McManus: The areas of search for 
geological SSSIs were defined some years ago as 
national, which meant United Kingdom national. 

Any site that was designated had to be of top 
quality in a UK sense; I do not need to expand on 
that too much. That contrasts with the areas of 
search that we have for many of the biological 
SSSIs, which include good examples of an area, a 
region or a district—whatever administrative body 
you wish to use to define them. The result is that 
quite a lot of bogs may be preserved in Scotland, 
whereas only one form of igneous intrusion might 
be protected, although there may be lots of them 
in Scotland. There is a big difference.  

The geological conservation review was set up 
about 20 years ago and it has defined the 
arrangements quite clearly, as Roger Crofts has 
said. The SSSIs are important areas for focusing 
one’s energy and thoughts, but in many cases 
they will sit within a regional park. I am thinking of 
the Lomond hills regional park in Fife. There are 
two or three SSSIs in that area, but the regional 
park is a much bigger area for people to roam, 
wander and look in. 

The other sites for which there is a slightly 
lower-level designation—it is really an unofficial 
designation, but it is UK wide—are the regionally 
important geological and geomorphological sites. 
Those sites would almost certainly have been 
designated SSSIs if we had applied biological 
criteria. In other words, they are high-quality sites, 
but they are not quite top quality. We use them a 
lot for educational purposes, such as for taking 
student groups to, and for research purposes.  

The sites are being drawn up in Scotland; the 
Scots are lagging slightly behind the English and 
Welsh in that respect, but the listing is growing. 
The RIGS group within a particular region will 
define where the sites are and notify the planners. 
If it is possible to persuade somebody to take a 
road route or a housing development to a different 
site, the group will do so. The group has no 
statutory power, but it plays an advisory role. The 
system is beginning to develop. We had the UK 
meeting on it just outside Edinburgh a fortnight 
ago and it is clearly being seen elsewhere as a 
powerful and useful tool. 

11:00 
Professor Crofts: On how we select SSSIs, the 

bill has got itself in a real muddle about the 
geographical framework. It cannot make up its 
mind whether it refers to Scotland, Great Britain—
England, Scotland and Wales—or the European 
Union, but it has to get that right. The SSSI series 
applies traditionally to Great Britain. Northern 
Ireland has always had a separate system, which 
is right, because that allows us to deal with the 
whole of Ireland together as a geographic entity. I 
would much prefer the bill to say that the Scottish 
sites are seen within a context and within a series 
representing the best of natural heritage in Great 
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Britain as a whole. It is superfluous to include the 
European dimension. Why not include the world 
dimension? We have already covered the 
European dimension in the Natura suite. 

The units used for the areas of search are 
bogus, because they have no relevance in nature. 
The old county boundaries are used, which I recall 
disappeared formally in 1929. We have 
Clackmannanshire on the one hand and 
Sutherland on the other, which are rather peculiar 
units. I have suggested in my evidence that the 
Executive think about the type of units that we 
developed when I worked in SNH as part of our 
natural heritage futures programmes. That 
involved looking systematically at how we define 
natural units using the data on distributions on the 
ground. 

What should the sites be for? I refer to the 
evidence from the previous panel. I think that 
Lloyd Austin made it clear that the bill really ought 
to come clean on issues such as rarity, 
uniqueness, threats and vulnerability. Those 
issues are all in the standards guidelines, but they 
are not in the bill. It is important that they are 
registered, because people understand those 
terms. 

On selection, we have substantive 
documentation and guidelines—which staff in SNH 
can use and anyone can look at—for biological 
sites and for geological and geomorphological 
sites. There is documentation for Great Britain as 
a whole and I advise strongly that we do not throw 
it out or try to tartanise it, because it has stood the 
test of time—it has been developed by experts 
and has been tested in practice. Perhaps we need 
to demystify the system and give guidance for 
owners, occupiers and communities about what it 
really means. It is really good stuff and I would 
hate to have it thrown out so that we had to 
develop separate Scottish guidance. 

In a sense, SSSIs are a peculiar beast in 
Scotland. They range from small postage-stamp 
areas, in which people are trying to protect a piece 
of relict species or habitat, through to large areas 
of upland. SSSIs were never really invented for 
the latter; they were devised way back in the 
1930s to protect bits of relict habitat in agricultural 
land in southern England.  

Many of us have wanted a broader-based 
approach to be taken. The Natural Heritage 
(Scotland) Act 1991 provides for the designation of 
natural heritage areas. That was a deliberate 
attempt, to which I was party, to try to describe a 
tiered system, which covers everything from the 
bits that are very special or vulnerable, for which 
tough protection is required, to the bits about 
which you need not bother. Under the system, it is 
possible to say that you can lighten up as you 
come out from the bits that are very special and 

move towards the point where you can say that 
things are fine because you are in the middle of a 
settlement, industrial estate or whatever and you 
need not bother any further. 

The idea of having a zonation provision in the 
bill is good. It allows for what in international 
parlance are called core, buffer and development 
zones. We might get that provision in the national 
parks, but there are only two national parks in 
Scotland at the moment and others may be slow in 
coming about. I would like the committee to ask 
the Executive in particular and SNH about those 
points.  

It is also vital for us to think about the things that 
happen outside SSSIs but that have an impact 
inside them. Animals move across boundaries—
they do not recognise fences, water flows and so 
forth. The recognition of wider countryside 
measures is critical, particularly in relation to 
agriculture and the outcome of the consultation on 
the mid-term review of the common agricultural 
policy. 

My final point is that we should ensure that 
proper duties are provided for, not those that 
people can take account of and then forget about. 
I apologise, convener, if I went on for too long. 

The Convener: We will cover those points. 

Professor Gimingham: We were asked 
whether too much emphasis is placed on SSSIs. 
The biodiversity duty and duties in connection with 
SSSIs are directed towards ministers on the one 
hand and public bodies and officers on the other. 
However, specific mention should be made of 
local authorities. They should have a specific duty 
to consider not only the SSSIs in their area, but 
the importance of conserving and enhancing 
biodiversity throughout their territory. Sympathetic 
consideration at least needs to be given to local 
wildlife sites. A specific duty should be placed on 
local authorities, because they have control of 
planning and development and all the other 
functions that can affect these issues. I am 
thinking in particular about biodiversity and 
important wildlife sites. I ask the committee to 
ascertain whether specific mention of the role of 
local authorities could be made in this context.  

The Convener: It might be an idea to look back 
over the Official Report to check the responses 
that were made by representatives of the 
Convention of Scottish Local Authorities to 
questions that we raised about biodiversity, the 
extent to which duties should be applied to local 
authorities and what local authorities should do. 
Thank you for that useful comment. 

Nora Radcliffe: I have another brief question. 

The Convener: If it is brief, you may ask it. I 
want to keep us moving at this point. 
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Nora Radcliffe: My question is about the area 
of search and spatial units. Would there be merit 
in tying those into river basins in the context of the 
water framework directive? Is this an opportunity 
for a bit of joined-up thinking? 

Professor Crofts: No. Just remember that 
mountains are units as well and that river basins 
divide mountains. 

The Convener: That was very brief, thank you. 

Rob Gibson: Professor Crofts suggested that 
the bill does not take account of spatial units for 
the selection of SSSIs. I suspect that we will need 
to lodge amendments to deal with that issue, so 
do you have any final points that you wish to make 
on it? I am terribly concerned that the definitions 
were drawn up in a British context for small areas 
of land in the south of England and that the view is 
that those definitions should remain sacrosanct. 
That view is illogical, of course, because we are 
now dealing with large areas of land with different 
biogeographic units within them, if your definitions 
of mountains and river systems are taken into 
account. Could you clarify the issue of spatial units 
and say whether the bill needs to be amended? 

Professor Crofts: The bill should refer to a 
definition of a spatial unit for the biological sites, 
which would be a biogeographic definition, and a 
definition for the geological and geomorphological 
sites that follows the GCR. I think that that would 
be relatively simple. However, I offer one word of 
warning, which SNH may be a bit nervous about. If 
you suddenly change the spatial unit, potentially 
you will have to review the whole series. Some 
sites might become redundant, but other sites may 
need to be added. I offer that word of caution, but I 
agree that there needs to be clarification in the bill. 

Rob Gibson: You think that it is unnecessary for 
ministers to have powers to issue guidance on 
technical definition matters and that the Advisory 
Committee on Sites of Special Scientific Interest 
would be in a much better position to do that. 
Would matters relating to designation—for 
example, the designation of national parks—be 
better dealt with by the advisory committee than 
by ministers, because of the buffer zones and so 
on that you talked about? 

Professor Crofts: Not at all. There is a 
significant distinction. We are talking about 
detailed technical guidance on the selection of 
SSSIs. As we all know well, there is a broad-
based approach to national parks, which is laid out 
in the National Parks (Scotland) Act 2000. 
Ultimately, the Parliament decides on designation. 
Why are areas national parks if the Parliament 
does not decide on them? 

Rob Gibson: Perhaps we missed some points 
on the first question from the other two witnesses. 

Professor Gimingham: On the designation and 
selection of SSSIs, I remind the committee that we 
are talking about sites of special scientific 
interest—I emphasise the word “scientific”. 
Maintenance of the sites’ scientific value is among 
their various functions. Therefore, we can overdo 
the concept of representativeness. If you are 
seeking representativeness for its own sake, one 
such site may do for a whole area of search, but 
that goes against the conservation of biodiversity, 
because it ignores a number of other sites that 
may have equal scientific value. Therefore, we 
should bring into play the science base and the 
importance of a scientific review of sites, not just 
their representativeness. The explanatory notes 
do not take enough account of the scientific 
foundation of SSSIs and the biodiversity problem. 
Specific mention should be made of the science 
base and the importance of maintaining it and, 
indeed, of financing it, although that is another 
question. 

The Convener: I have a couple of points that I 
want to clarify in relation to Professor Crofts’s 
paper. The first is an issue that has not come up 
this morning. You say that there should be a new 
section on sustainable development. What would 
that add to the bill and how should it be 
structured? 

Professor Crofts: I realise that you are going to 
investigate sustainable development. My concern 
is that SSSIs are seen in isolation, as has been 
clear from some of the questioning. My concern is 
also that biodiversity is seen in isolation. However, 
SSSIs may be of some benefit in that context, 
although the issue is not well connected in the 
Scottish Executive’s strategy. Biodiversity, after 
all, is one of the key components of sustainable 
development. I would like to see that linkage.  

I recognise that you might feel uncomfortable 
about including a section in the bill before doing 
your review, but we might consider some wording 
about which we could have a debate, because 
biodiversity is an important part of the context. If 
we do not consider it, we will tend to see 
sustainable development in terms of resource use, 
energy, transport, enterprise, development and the 
interaction with the environment—we will miss off 
the biodiversity bit. 

The Convener: My other point is on the 
definition of biodiversity. Previous witnesses talked 
about the need to cross-reference a definition to 
the Convention on Biological Diversity and to 
include such a definition in the bill. How should we 
do that? Should we define biodiversity differently 
in the bill or should we cross-refer to the 
Convention on Biological Diversity? 

Professor Crofts: I would much prefer the 
definition to be in the bill, as that would make the 
bill a comprehensive document. However, we 
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should use the definition that has been agreed by 
the 160-odd signatories to the convention, which 
include the UK Government and therefore, by 
implication, Scotland. 

Professor Gimingham: I support the need for a 
definition of biodiversity in the bill. It would be very 
useful to have it there. 

The Convener: If there are no further questions, 
I thank the three witnesses. The questions that we 
asked you were technical and we appreciated 
being able to pick your brains on these important 
issues. We will take a few minutes to allow the 
next panel of witnesses to come in. 

11:16 
Meeting suspended. 

11:22 
On resuming— 

The Convener: Moving on to our third panel of 
witnesses, I welcome to the meeting Dr Bob 
McIntosh, director of Forestry Commission 
Scotland; Nick Reiter, director of the Deer 
Commission for Scotland; and Professor Donald 
Davidson, who is the chair of the Advisory 
Committee on Sites of Special Scientific Interest. 

Again, we will not take opening statements from 
the witnesses. Instead, we will simply record the 
fact that your written submissions have been 
extremely helpful and have all been read by 
committee members. We will now move on to 
questions. As in the previous two evidence-taking 
sessions, I ask members to keep their questions 
relatively brief and witnesses to do the same with 
their answers. 

Alex Johnstone: I want to provide an early 
opportunity for us to move on from the previous 
discussion about the definition of sites of special 
scientific interest and the areas where we should 
consider such sites. Professor Davidson, do you 
have any views on the comments made by 
previous witnesses? I hope that you were able to 
hear them. 

Professor Donald Davidson (Advisory 
Committee on Sites of Special Scientific 
Interest): Yes, I was very interested to hear the 
witnesses’ comments on areas of search. Our 
committee has examined the issue very carefully, 
because when we are asked to judge the scientific 
quality of a particular site with regard to notification 
we have to do so within a wider geographical 
frame. We have certainly come across instances 
in which the areas of search seem rather arbitrary 
and are based on old administrative units. I 
support in principle Professor Crofts’s comments 
that there needs to be a more environmentally 
based system for areas of search. 

Alex Johnstone: Professor Crofts was also 
keen to retain the UK-wide context in that respect. 
Do you agree with his approach? Do you feel that 
his negative comments about a Europe-wide 
search were appropriate or might we need to 
consider Scotland in a northern European as well 
as a UK context? 

Professor Davidson: We must judge the 
importance of sites very much on scientific criteria 
and within a much wider context than a Scottish 
one. I also strongly support the view that judging 
SSSIs within a UK and European context is 
fundamental to our approach. As SSSIs are used 
as the basis for European designations such as 
special areas of conservation and special 
protection areas, we are inevitably linked in with 
the European approach. As a result, we must 
establish a wider framework. 

Rob Gibson: I want to turn to the issue of deer. 
In your submission, Mr Reiter, you suggest: 

“Clarification would be helpful on whether damage by 
deer would be covered by LMOs” 

or land management orders. Moreover, you say: 
“Issues of cross-compliance may need to be resolved 

through co-operation and protocol.” 

Will you expand on that statement? 

Nick Reiter (Deer Commission for Scotland): 
That comment was based on the fact that the Deer 
(Scotland) Act 1996 gives the Deer Commission 
for Scotland some powers. In particular, section 8 
of that act confers a power that has some 
procedural parallels with the proposed land 
management orders. Moreover, the section 8 
power also involves a process similar to LMOs 
that can lead to a body taking a certain amount of 
compulsory action. We have come close to using 
section 8 powers on several occasions, but have 
not yet done so, mostly because we managed to 
resolve the issue before we went down that road. 
We also feel that section 8 is a rather difficult and 
convoluted piece of legislation that is not designed 
to be used easily. Indeed, that was probably the 
intention behind its wording. 

The proposals for LMOs follow similar lines. 
From my reading of them, the chances are that 
such orders would cover cases in which deer were 
causing damage to an SSSI. As a result, we need 
to consider whether SNH or the Deer Commission 
would use its particular powers and find out how 
those bodies would decide which power was the 
most apt. The point is that the 1996 act requires 
us to invoke section 8 if all else fails: it uses the 
word “shall”, not “may”. If we reached a point 
where SNH felt that an LMO was needed and the 
DCS decided that it was under a duty to move 
towards using section 8 powers, we would have to 
find out which body would have primacy and how 
to ensure that the bodies did what the legislation 
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required them to do without treading on each 
other’s toes or putting in so many layers of 
bureaucracy that everything slowed to a crawl. We 
might simply be looking for problems that will not 
exist in practice, but I think that the issue needs to 
be borne in mind. 

Rob Gibson: I want to follow up that response. 
Earlier, I cited an example of a national nature 
reserve on the Isle of Arran that is being 
downgraded and where the main problem is that 
deer are damaging rare whitebeams. Do we need 
more than “co-operation and protocol” in that 
respect? Perhaps we need clarification of the Deer 
Commission’s powers specifically built into the bill 
to deal with the matter. 

Nick Reiter: There are two key triggers for the 
use of section 8 powers. First, that is triggered 
when an agreement process under section 7 of 
the 1996 act either has not been possible or has 
failed. 

The other trigger is where we can establish with 
a great degree of certainty that serious damage 
has occurred, is occurring or is likely to continue to 
occur because of deer. The second trigger is a 
technical requirement, but we would have to be 
certain that we could prove that deer were the 
problem. I do not want to go into the specifics of 
the Arran whitebeam, because we might want to 
have a discussion elsewhere about whether deer 
are the main problem there. Deer tend to get the 
blame and, although they are often the cause of at 
least some damage, sometimes they are not; 
sometimes sheep, hares or rabbits come into play.  

Rob Gibson: Voles are another possibility. 
Nick Reiter: We have to be very clear about the 

situation because, if we ever use section 8 of the 
1996 act, the chances are that we will be using it 
against someone who can easily afford to use 
some of the best Queen’s counsel in the land to 
challenge us. There is a very high burden of proof 
on the Deer Commission in relation to the use of 
section 8. Although I am not a lawyer, it strikes me 
from my reading of the bill that the burden of proof 
on SNH for showing that an LMO is required is 
perhaps slightly lighter than the equivalent burden 
on the Deer Commission for the use of section 8 
of the 1996 act. There might be cases in which we 
have trouble proving beyond doubt that deer are 
the main cause of the problem, but SNH might be 
able to move a bit more quickly, because it has to 
show only that there is a problem that needs to be 
tackled. At the moment, it is tricky for us to meet 
the requirements for triggering the use of section 8 
powers. 

11:30 
Rob Gibson: Thank you for that. It would be 

very large voles indeed that could break off 
branches 4ft above the ground. 

Eleanor Scott: In the bill as drafted, is it your 
understanding that failure to control deer, to 
prevent damage by them and to control their 
numbers, if that is what is required, would count as 
recklessness and therefore be a crime under the 
section on wildlife crime? 

Nick Reiter: No, my understanding is quite the 
opposite. I am not a lawyer but, in my view, the 
bill’s definition of recklessness seems to apply to 
things that people have done, rather than to things 
that people have failed to do. That is a constant 
issue. In many cases, the issue with deer is not 
that people are doing things that are leading to 
damage to the natural heritage, to forestry or to 
agriculture, but that they are failing to do things—
more specifically, that they are failing to cull 
adequately. My understanding of recklessness as 
it is defined in the bill and elsewhere is that it 
applies to doing something that one should not be 
doing rather than not doing something that one 
should be doing. 

The Convener: That is interesting. Do you have 
another question, Eleanor? 

Eleanor Scott: I did, but it has been dealt with. 

Maureen Macmillan: I would like to ask Dr 
McIntosh about the importance of woodland in 
promoting biodiversity. I notice from your evidence 
that you are perfectly happy with the SSSI 
proposals as they relate to forestry. The last panel 
of witnesses talked about the ripple effect, 
whereby the SSSI receives paramount protection 
but, as one moves from the wild parts into 
settlements, the protection decreases. It was felt 
that there should be a gradation of protection.  

I am quite concerned about woodlands around 
settlements and cases in which part of the 
woodland changes hands. The next thing that 
happens is that the mature trees are cut down 
before a tree preservation order can be put on 
them and then someone applies for planning 
permission to build a house. There seems to be a 
distinct lack of protection in that area and a 
potential loss of biodiversity. Do you feel that the 
bill should be amended or that, as it stands, it 
protects such patches of woodland? 

Dr Bob McIntosh (Forestry Commission 
Scotland): The protection should be there. We 
have a statutory duty to balance social, economic 
and environmental issues in everything that we do, 
not just in relation to SSSIs. In devising our 
incentives and regulatory schemes, we are 
continually trying to build in the biodiversity 
component. 

There is existing legislation—in the relevant 
forestry act and in the planning laws—on tree 
preservation orders, which are designed to stop 
the situation that you described from arising. In 
that sense, I do not think that there is anything that 
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could be added to the bill that would help to add 
value in that area. 

Maureen Macmillan: Those pieces of 
legislation are patently not preventing such 
situations from arising. 

Dr McIntosh: People are going ahead in spite of 
the legislation. The legislation is not deficient; it is 
simply the case that people are prepared to risk 
infringing it and to take their chances in court. 
There is perhaps an issue around the size of fines 
in such situations, but the legislation should be 
sufficient.  

The Convener: I would like to move on to the 
role that the Advisory Committee on Sites of 
Special Scientific Interest will play. I turn to the 
end of the submission that we received from the 
advisory committee. The issue of duplication of 
effort and bureaucracy is raised, and it was teased 
out when we were talking to the previous panel. I 
draw your attention to paragraph 12 of your 
submission, Professor Davidson. You have 
already had discussions about how the bill could 
be made clearer with regard to how the process 
would work in practice. Could you say a little more 
about that? Having read paragraph 12, I found 
myself wondering exactly how the system would 
work. Is there a way to make the process simpler 
or more effective than you hint that you fear it 
might be? 

Professor Davidson: Our committee feels that 
there is a need for far greater transparency on the 
precise procedures by which the bill would be 
implemented. We make a number of suggestions 
in that regard. Paragraph 12, to which you refer, 
raises the issue of the Scottish Land Court. Under 
the bill, the Land Court will operate when a 
landowner refuses a request from SNH to carry 
out an operation requiring consent—an ORC. The 
landowner has the right to appeal to the Land 
Court in that instance  

I will explain the potential duplication. Our view 
is that, when landowners object, the advisory 
committee has a role to play under the bill at the 
notification stage. We would look carefully at the 
scientific basis of the notification. We ought also to 
be examining the range of ORCs, but I would like 
to come back to that later. There is a scientific 
evaluation at the initial, notification stage. If the 
case goes before the Land Court, then there 
appears again to be the need for scientific 
evaluation. We are not sure how that will work out 
in practice. That is what we have highlighted in 
paragraph 12. Some of the processes could be 
triggered almost simultaneously.  

There needs to be some joined-up thinking with 
regard to the precise procedures and establishing 
who does what when. That has to be transparent 
for the general public and landowners. Looking at 

the bill, I do not think that the landowners will get 
an immediate and clear impression of the precise 
procedures and of who is responsible for what.  

Our advisory committee has had informal 
discussions with the Scottish Executive. We 
agreed the need for a flow chart or something of 
that sort to specify clearly the procedures. There is 
some confusion there, however. There is a 
potential duplication of effort, and there is a 
question about how to bring in the science at the 
notification stage at the beginning, as well as the 
question of dealing with the Land Court.  

The Convener: The matter has been raised by 
a few witnesses, and we might want to tease out 
from the minister how all the different bits of the 
process will hang together in a way that we—
never mind anybody else—can understand when 
we scrutinise the bill.  

A linked point is raised in paragraph 16 of your 
submission, on the composition of the Land Court. 
There is a question about its ability to make any 
scientific assessment and about the extent to 
which that is your job or that of the Land Court, 
given that it represents the final point of review. 
Could you make a few comments about that? The 
issue has come up before with previous 
witnesses.  

Professor Davidson: There is obviously an 
issue to be addressed there. The Advisory 
Committee on Sites of Special Scientific Interest is 
set up to evaluate the science. We have a range 
of scientific expertise relevant to SSSI cases, and 
we make use of independent advisers. We also 
hire consultants to provide further advice in 
particular cases. A lot of background work is done 
by the advisory committee when it deals with 
cases, and over quite a short time. The expertise 
is there, and it looks to me as though the Land 
Court might well need access to the same sort of 
expertise. We would highlight the importance of a 
lack of duplication.  

The Convener: So we are talking not 
necessarily about membership of the Land Court, 
but about the ability of the Land Court to draw on 
that expert evidence. 

Professor Davidson: That is correct. 

Alex Johnstone: I will put to you two 
suggestions that have been made to us in 
evidence. The first is that your committee might 
function as a court of appeal. Can I assume that 
you dismiss that and that you think that the 
appropriate route for any appeals process would 
involve your committee working in conjunction with 
the Land Court? 

Professor Davidson: The advisory committee’s 
view is clear: we are scientists who deal with 
subjects that are relevant to SSSIs. Our expertise 
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is in those matters, which should be the main 
thrust of our committee’s work. I detect no strong 
wish among committee members to take on a 
wider role that would change the committee’s 
function substantially. We are concerned primarily 
with judging the quality of the science, which is 
essential. 

As I waited to give evidence, I heard Professor 
Gimingham say that it was important for science to 
underpin SSSI designations. Our committee has a 
fundamental role in peer reviewing the scientific 
basis of such designations. That is central to our 
operation. I assume that Professor Grace agrees 
that that is the committee’s main focus and that we 
want to stick to the science side. 

Alex Johnstone: The second point was made 
by a previous witness who was extremely 
complimentary about your committee, to the extent 
of suggesting that your role as an advisory 
committee needed to be beefed up so that SNH 
was required to accept, rather than simply take 
into consideration, your committee’s advice. Do 
you have any views on that? 

Professor Davidson: That suggestion is 
interesting. We certainly believe that our advice is 
good advice, but any committee believes that, of 
course. We want SNH to take our advice on board 
seriously, which it does in the vast bulk of cases. 

The ultimate decision is made by SNH boards, 
which have wider representation and can take into 
account other considerations. That is the right way 
forward, because it provides a wider and more 
public airing of issues if sites are in contention. I 
am a little hesitant about giving our committee the 
right to make the final decision and to override 
SNH. 

Nora Radcliffe: Your submission points out the 
lack of clarity about what the committee can be 
expected to give advice on—that concerns 
particularly the measures that follow designations, 
such as ORCs and site management statements. 
Why is it important that it is clear that your advice 
should be sought on those matters? 

Professor Davidson: I am glad that you have 
raised that issue, because we are concerned 
about it, as our submission says. The bill defines 
what the notification consists of and our committee 
has the remit to judge scientific issues and the 
quality of the notification. The question is what 
precisely the notification includes. I suggest that 
clarification is needed on that. For example, the 
list of operations requiring consent concerns 
operations that landowners require permission 
from SNH to perform. Whether that is part of the 
notification is slightly ambiguous, so I make the 
strong plea to the committee that that needs to be 
sorted out and made clear. 

When we visit sites that are in contention, more 
often than not, landowners wish to ask site 

management questions about what they can and 
cannot do on the land. That is where problems can 
arise in certain cases with SNH. Underneath those 
questions there are often core scientific questions. 
I suggest to members that SNH should have the 
right to pass scientific questions about ORCs to 
our committee for advice. That is my plea. It is not 
utterly clear in the bill whether that would be within 
our remit. Our committee’s view is that it should 
be. We seek clarification of the issue. 

11:45 
The issue of the site management statement is 

also slightly fuzzy. If we are on a site that is 
contested and the landowner or landowners raise 
scientific questions about site management—an 
associated, rather than an integral, part of the 
notification—do those come before the 
committee? We argue strongly that if there are 
scientific queries and a point is disputed with SNH, 
the matter should come before the committee. 
That is much more logical, as it will allow a more 
integrated discussion of the scientific points to 
take place with landowners or others who are 
contesting sites. 

The Convener: That might address a point that 
one or two witnesses have made to us about the 
transparency of the process for land managers—
their knowing why a site was designated and 
understanding what is meant to be precious about 
it when they continue to look after it. We will want 
to ask the minister how the process may be made 
more transparent. 

Nora Radcliffe: How do we determine what 
should or should not be referred to the advisory 
committee for advice? Do you tell SNH that you 
should be advising the minister, or is it entirely for 
SNH to decide whether to approach you for 
advice? 

Professor Davidson: The ball is entirely in 
SNH’s court. It refers to us questions that 
landowners raise. We respond to those by 
conducting investigations within short time spans 
and providing advice to SNH. We are in 
responsive mode and are an advisory body to 
SNH. 

Nora Radcliffe: In your submission you express 
concern about time scales. 

Professor Davidson: Yes. In recent years, we 
have had to operate within very short time spans. 
In our submission, we make a specific 
recommendation that would ease our situation 
considerably and would be fairer to landowners, 
as the operation would not be compressed into 
such a short period. I emphasise the importance of 
the recommendation for a slight change in the 
timings. 
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Rob Gibson: I have a question for Dr McIntosh. 
I would like to explore the role of the Forestry 
Commission in partnership with SNH. I am 
thinking of situations in which woodland may be 
degraded. I do not know whether you have much 
practical experience of helping to regenerate 
woodland, but your submission indicates that, 
under the Wildlife and Countryside (Amendment) 
Act 1985, one aim of the Forestry Commission is 
“the conservation and enhancement of natural beauty” 

and so on. Can you expand on that, as we may 
want to take up the theme? 

Dr McIntosh: We work extremely closely with 
SNH on a number of such issues. We are most 
concerned with the enhancement and restoration 
of native woodlands, which is a big issue for both 
organisations throughout Scotland. The Scottish 
biodiversity strategy will set some new targets for 
the restoration and enhancement of native 
woodlands. That is probably the best document to 
use to quantify what we want to achieve in that 
area. 

Rob Gibson: You are talking about 
enhancement in the sense of extension. 

Dr McIntosh: The extension of native 
woodlands, the creation of new native woodlands 
and the restoration of native woodlands on 
degraded sites are all high priorities for both 
organisations. 

Eleanor Scott: I have a brief question for Nick 
Reiter. In your submission, you say that you work 
closely with SNH. However, you are also 
concerned that the bill might require you to consult 
SNH when exercising any function that would 
affect an SSSI. How might that cause you 
problems? 

Nick Reiter: The problem is in the drafting of the 
bill. Section 12(1) says: 

“This section applies to the exercise by a public body or 
office-holder of any function on, or so far as affecting, any 
land which is a site of special scientific interest.” 

As members can imagine, much of our day-to-
day work takes my people on to SSSIs, whether it 
is to count deer, to monitor habitat or whatever. A 
literal reading of section 12 would mean that, 
every time we planned to do such work, we would 
have to consult SNH first and have regard to any 
advice that it gave us. In practice, we might come 
to some sort of agreement. A protocol might say 
that if we are going on to an SSSI simply to do 
what we normally do, we do not have to consult 
SNH. Having such an agreement would be fine. 
However, the section is wide ranging. We would 
not want a huge amount of paperwork to go 
backwards and forwards between the two 
organisations merely to comply with the letter of 
the law. Because of how the bill is drafted, I have 

a slight worry that we could create a huge 
bureaucratic to-ing and fro-ing for no good 
purpose at all. 

Eleanor Scott: So you think that it is simply a 
drafting issue. 

Nick Reiter: We would like a redrafting or 
simply a reassurance that we could deal with such 
matters in a protocol. That protocol would say that, 
if all we were doing was going on to an SSSI to 
count deer, we would not have to consult SNH on 
each occasion. We would simply have an 
agreement. We would be aware that an area was 
an SSSI and, if there was going to be a particular 
issue on a particular day, we would consult SNH. 

Eleanor Scott: You spoke earlier about your 
current powers under section 8 of the Deer 
(Scotland) Act 1996 and about the difficulty in 
implementing those powers. Does the bill not beef 
up your powers in the way that you would have 
liked? For example, would you have liked to have 
more effective ways of compelling people to 
reduce deer numbers? 

Nick Reiter: That is a huge question, which 
asks whether we would like new legislation. There 
is no immediate prospect of a review of the deer 
legislation, so we will have to use the tools that we 
have. There are some things in this bill that may 
well make the partnership between DCS and SNH 
more effective in these sorts of cases. The proof of 
the pudding will be in the eating. There is a long 
way to go before we know how the new bill will 
work, assuming that it becomes law. Eventually, 
there will be a case for reconsidering the deer 
legislation. I am not sure how much can be piggy-
backed on to this bill—on the deer issue anyway, 
although there are one or two other issues, such 
as exotic species, that we mention in our 
submission and feel could be taken on in this bill. 

The Convener: Running through our 
discussions this morning has been the issue of 
further guidance, after the bill becomes an act, to 
clarify to people the intent of the bill and how they 
are meant to implement it. All the organisations 
that will have to take ownership of the bill will have 
to consider what it means for them. It is interesting 
that, at the moment, Forestry Commission 
Scotland does not foresee any changes in the way 
in which it will work. However, there are clearly 
issues that it will have to take on board. When we 
speak to SNH and the minister, we will be able to 
discuss the guidance that they think will be 
important. We can also discuss the points on 
transparency that the panel has helpfully raised. 

Your written evidence sparked off a lot of 
questions and your answers have given us a lot of 
food for thought. Thank you for coming. 

11:53 
Meeting continued in private until 12:04. 
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SUPPLEMENTARY SUBMISSION FROM RSPB SCOTLAND 
 
Further to our oral evidence session on 12 November, the following clarification may be of 
assistance to the Committee. 
 
At column 390 I commented that the figure of 45% of SSSIs not being in favourable condition came 
from a survey of a sample of around 10% of sites in Scotland that we organised as a group of the 
six non-governmental organisations that are listed.  This information is from the "Time to Act" 
leaflet, which should be read alongside the longer, technical document (Bain et al, 2000 - as 
referenced on the back of "Time to Act"). 
 
Time to Act, the summary of the longer document, only looked at SSSIs designated for biological 
interests (that is, it did not address sites that had geological interest only).  Thus, the "base" figure 
is lower than 1430 - however, I do not at the moment, have to hand the exact number that are 
geological alone. This information could probably be obtained from SNH if the Committee wishes.  
 
In addition, the Bain et al (2000) study looked at SSSIs in two ways - first, a randomly selected 
sample (a stratified selection process based on the extent of different habitat groups in Scotland) 
and, secondly, by examination of case studies.  There were, originally, 50 sites in the random 
sample and 40 were examined by detailed, on-the-ground ecological assessment (using SNH's 
criteria).  The 10 that dropped out were for logistical reasons of travel and/or access issues. 
 
The second section were case studies compiled from a number of sources, including SNH annual 
reports and the case work files of RSPB, SWT, NTS and Plantlife - all of these were in the SNH 
annual report and/or our casework files because of reports of damage and/or deterioration.  The 
report summarises these at Table 4, explaining the types of issue that were the cause of the 
damage/deterioration.  This assessment was done to highlight the issues that the (then) proposed 
Bill should address - such as third party damage, need for positive management etc.  Detailed 
accounts of these case studies are in annex 2.  In total, there are over 70 sites covered in this 
section. 
 
Therefore, in total, the study looked at and reported on over 110 SSSIs - that is, roughly 10% of the 
biological SSSIs.  This was the basis of my comments. 
 
Having explained that, I recognise that my comments might be a bit unclear. The 45% being not in 
favourable condition is based on the random sample - however, if you were to include the non-
random sample the percentage in unfavourable condition would rise dramatically (as most were 
damaged/unfavourable by definition - the non-random element).  This is the basis for the comment 
(Bain et al, 2000) that "it could be argued that the information presented is a cautious analysis of 
SSSI condition and may be an under-representation of the scale of the damage". 
 
Because the sample was a random and representative sample, the "headline" figure of 45% was 
based on this part of the work - while the proposed solutions (many of which are in the NC Bill) 
were based on the whole project. 
 
Returning to my comments at c.390, it depends on whether you read my statement "sample of 
about 10%" as referring to the random sample or the whole study - as explained above I think it 
could be clarified as meaning the whole study; with the 45% (next sentence) clarified as indicating 
this is derived from the random sample. 
 
For your information, English Nature have published similar work that shows that 40-45% of the 
English SSSI series is in unfavourable condition, a figure that tends to support our conclusions, as 
their legislation (and therefore management problems) were, until recently, more or less the same. 
 
I hope this information is of assistance, but if you need any further explanation (or the full Bain et al 
report) do let me know. 
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19 November (12th Meeting, Session 2 (2003)) – Written Evidence 
 

SUBMISSION FROM THE LEAGUE AGAINST CRUEL SPORTS 

Introduction 
 
The League Against Cruel Sports is a membership organisation working across 
the United Kingdom. We were pleased to work with Members of the Scottish 
Parliament in connection with the Protection of Wild Mammals (Scotland) Act and 
are pleased to be invited to give evidence again in relation to the Nature 
Conservation (Scotland) Bill. 
 
We welcome the general principles of the Bill, in aiming to further the conservation 
of biodiversity, and to improve the welfare of wild animals by enhancing the law on 
wildlife crime.  Biodiversity includes an obligation to conserve the breadth and 
diversity of the natural world as a whole, as described in the Explanatory Notes to 
the Bill. As such, indiscriminate methods of killing are just as inappropriate as 
those that cause unnecessary suffering.  
 
We believe that it is wrong to cause unnecessary suffering to animals, and that 
suffering caused for the sake of ‘sport’ is inherently unnecessary and therefore 
cruel. 
 
We accept that rabbits can be pests and therefore may need to be controlled. 
Equally, some individual foxes cause an economic problem for farmers, although 
not nearly as many as is sometimes claimed. Therefore, where the control of 
animals is necessary, it should always be undertaken in a humane manner.   
 
Snaring 
We warmly welcome the proposals in the Nature Conservation (Scotland) Bill to 
tighten the law with regard to snaring. The Bill addresses a number of significant 
concerns that have been raised since the passage of the Wildlife and Countryside 
Act 1981. For example: 
 
• It will become an offence to use a self-locking snare, even if not “calculated to cause bodily 

injury”, thus removing the need for the court to address the state of mind of the accused. (para 
10 (2)) 

• It will become an offence to use other snares where these are calculated to cause unnecessary 
suffering. (para 10 (3)) 

• It will become an offence to set a snare “likely” to cause bodily injury to Schedule 6 animals 
(such as badgers) – as opposed to “calculated” to cause such injury, as the Wildlife and 
Countryside Act currently reads. Our view is that this will remove the need for the court to 
address the state of mind of the accused and thereby prevent the setting of any snare near to a 
badger sett or on a badger path. (para 10 (5)) 

• It will require snares to be inspected once every 24 hours, whereas previous legislation can 
result in inspections separated by as much as 47 hours and 58 minutes whilst still falling under 
the previous definition of ‘daily’. (para 10 (6)) 

 
However, we believe that the Bill could be improved, both in principle and in 
enforceability, and could enhance the causes of biodiversity and wild animal 
welfare, by banning the use of all snares. 
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The provisions of the Bill as presented to the Parliament, while welcome, will not 
prevent: 
 
• Animals being trapped in snares, suffering severe stress, for up to 24 hours; 

• Substantial numbers of non-target animals being caught in snares. Snares are, by their nature, 
indiscriminate.  For example, an RSPCA survey of snaring incidents in 2000 found that 103 of 
246 animals snared were badgers. A 1983-84 survey reported in BBC Wildlife showed that 
amongst 360 snaring reports dealt with by RSPCA inspectors during their routine work, 150 
related to cats, 52 to badgers, 29 to dogs and the remainder to various animals including 
rabbits, hedgehogs, a deer, squirrel, stoat, polecat and a partridge. In a 1968 MAFF trial on 
Forestry Commission land, 155 foxes and 132 non-target animals were caught. Permitting the 
use of snares therefore goes directly against the Bill's aim of encouraging biodiversity, by 
permitting indiscriminate killing.  

• Non-target animals being killed rather than restrained by free-running snares. Even legal 
snares can cause serious injuries, and can cause pressure necrosis (where tissue around the 
snare dies).  Evidence submitted to the committee by Les Stocker of St Tiggywinkles Wildlife 
Hospital has shown graphically that pressure necrosis in animals caught in snares can develop 
over time, causing death several days later. One response to this is that animals should not be 
released from snares but taken to a wildlife hospital; our view is that snares should not be used 
at all.  

• The use of ‘free-running’ snares which are likely to cause unnecessary suffering to an animal, 
where such suffering is not the intention of the snare setter. An example of this would be a 
snare set on a drag pole, where a fox can exhaust itself by pulling the pole, or can drag the 
snare away entirely, where it will starve to death as the snare can no longer be checked. We 
do not claim that land managers deliberately cause suffering, yet the requirement for such 
suffering to be intentional for an offence to have been committed weakens the protection which 
an animal could otherwise benefit from. 

• A snare, originally designed as free-running, operating as a self-locking snare, for example 
where age, rust, kinks or the desperate movements of the trapped animal reduce the ability of 
the snare to expand when the animal is caught within it. Experience shows that snares can lock 
in a tight noose at the eye of the snare as the trapped animal twists and turns within it. 

• The use of home-made snares, manufactured to a lower standard and not approved and tested 
as legal. 

• Snares being set on public footpaths or close to dwelling houses, with the resulting danger of 
domestic pets being ensnared. 

• Land owners putting undue pressure on their gamekeepers to set snares in illegal ways. The 
Wildlife and Countryside Act bars landowners from “knowingly causing or permitting” the 
setting of illegal snares. However, this places no obligation on them to ensure that their staff 
set only legal snares. 

 
It is not always easy to enforce the law with regard to the actions of a 
gamekeeper, working alone on a large estate. While we accept that most 
gamekeepers will wish to abide by any legislation passed by the Parliament, some 
requirements, such as those for regular inspections or for snares not to be set 
near badger setts, are inherently difficult to enforce.  
 
Crucially, the difference between a legal and an illegal snare is not always clear. 
Indeed, BASC accept that “minor modification, or even rust, could cause a legal 
snare to fall foul of this clause”.  AB snares were withdrawn from sale for this very 
reason. 
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In contrast, a ban on all forms of snare provides clarity to land managers and 
certainty to law enforcement authorities. 
 
Like the SSPCA, we therefore believe that all forms of snare should be banned in 
legislation. 
 
Finally, on this issue, we would urge the committee to seek legal advice on the 
compatibility of any form of snaring within the Bern Convention on Conservation of 
European Wildlife and Natural Habitats, in relation to the indiscriminate nature of 
snares. Hitherto, the reason cited for the compatibility of snares with the Bern 
Convention is that legal snares are a form of restraint and therefore do not kill 
unselectively. However, the evidence that even legal snares are lethal, whether 
through pressure necrosis or free-running snares starting to lock, puts 
compatibility within the Convention in severe doubt. 
 
Other issues within the Bill 
• The creation of an offence of “recklessly...” as opposed to “intentionally...” will greatly lessen 

the level of proof needed to address the state of mind of the accused.  

• Section 1(6) of the Wildlife and Countryside Act 1981 excludes from protection given to wild 
birds “any bird that is shown to have been bred in captivity”. This is designed to allow the 
shooting of reared birds, such as pheasants. We see no welfare justification for restricting the 
protection of birds in this way.  Currently, these birds appear to fall between two stools, notably 
because the intention behind the original legislation is to ensure that welfare legislation does 
not prevent them being shot for sport. The Nature Conservation (Scotland) Bill should ensure 
that such birds are treated either as farmed or as wild, so that they receive a measure of 
protection under law. 

• The issue of ‘catching up’ of birds. We argue that it is wrong to capture wild birds purely for the 
purpose of shooting them or their offspring. 

 
 

SUBMISSION FROM THE WHALE AND DOLPHIN CONSERVATION SOCIETY (WDCS) 

WDCS welcomes the opportunity to provide evidence at this stage and offer our 
support for the proposals in this Bill.  We recommend that the Committee should 
support the general principles of the Bill and suggest some additional points for 
consideration. 
 
General Comments 
 
Our main concern with the Bill is that it does not sufficiently address marine nature 
conservation issues.  Marine conservation currently lags well behind that on land 
and we urgently need comprehensive legislation to achieve better protection for 
marine wildlife and effective management of our seas.  Achieving this will require 
more than simply extending this bill to cover the seas so we welcome the 
Executive’s commitment to addressing some of these broader marine issues in the 
medium term via, for instance, the Scottish Sustainable Marine Environment 
project and the Scottish Marine Strategy.   
 
Thus, while not pressing for additional measures in this particular bill relating to the 
marine environment, we believe the Committee should seek assurances from the 
Executive that plans to address marine conservation issues are in hand and the 
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process to achieve comprehensive marine legislation will begin now, allowing for 
such legislation to be brought forward at latest during the next term of parliament. 
 
However, as certain marine issues are dealt with in the bill, particularly species 
protection matters in Part 3 through amendments to the Wildlife and Countryside 
Act (1981), our evidence includes comments on these proposals, and some 
additional suggestions. 
 
Part One – Biodiversity 
 
Although we assume that the provisions of the bill are to apply out to 12nm, it is 
not stated that this is the case.  For the avoidance of doubt, we believe it would be 
beneficial to clearly state the geographical application of the bill as applying to all 
of Scotland’s territory, both land and sea out to the 12 nautical mile limit.  
 
WDCS welcomes the proposal to place a duty on all public bodies and office-
holders to further the conservation of biodiversity.  We hope this will go some way 
to ensuring that from the highest level of government to local authorities ‘on the 
ground’, biodiversity will being taken into consideration when making decisions.  
 
We would also suggest that to create a stronger framework to support the 
conservation of biodiversity, the following additions are also considered:- 
 

- a requirement that priority habitats and species in Scotland should be identified; 

- a requirement that criteria are developed for prioritising species and habitats for recovery 
measures; 

- a requirement to report on trends and status of priority habitats and species, along with 
defining goals and targets for their recovery.  

 
We hope that the Nature Conservation Orders detailed in Chapter 2, could be 
applied when important biodiversity interests are threatened by an activity. 
 
Part Three – Protection of Wildlife 
 
WDCS supports the amendments proposed by Schedule 6 to the Wildlife and 
Countryside Act, 1981.  Particularly, the addition of ‘reckless’ to sections of the Act 
that currently require intent to be proven, and the inclusion of a disturbance clause 
specific to cetaceans and basking sharks, making it an offence to disturb them 
wherever they are.  We feel that tightening up the ‘incidental result of a lawful 
operation’ defence is also a very positive move as this clause has long been 
identified as a major loophole in the effectiveness of the Act. 
 
Further improvements we would like to suggest to the Committee are:- 
• Marine Wildlife Watching Regulations 

Human interaction with marine wildlife, particularly marine mammals, is increasing through a 
growing ecotourism industry and increasing recreational boat use.  Whilst being generally 
supportive of responsible ecotourism and people’s increasing involvement with the marine 
environment, these activities have the potential to disturb and harm wildlife, and improved 
regulations to better protect them from these threats are required.  
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In the Moray Firth, a voluntary code of conduct for commercial operators, the “Dolphin Space 
Programme”, was established in 1995 in order to minimise the impacts of commercial wildlife 
watching on the dolphins. Evidence from the anonymous monitoring scheme (in place for the 
past 2 years) proves that the code is not being adhered to. WDCS recognises the immense 
value of dolphin-watching to the local economy, however it is important that operations are not 
allowed to continue to disturb dolphins. The problem is only set to increase unless the number 
of licences given to operators in the Moray Firth is limited for reasons of wildlife protection. 
The number of wildlife watching boats operating in the Firth has increased from one in 1990, 
to nine boats registered with the DSP in 2003.  

 
WDCS believes that a national, consolidated code of conduct with legislative backing is 
needed.  Its purpose would be to offer guidance to individuals and commercial operations 
wanting to observe marine wildlife without disturbing them, and to aid enforcers by giving them 
a code which non-compliance with can be used as supporting evidence for the offence of 
disturbance. At present a confusing variety of voluntary codes exist but there is very little to 
make people abide by any of them.  Multiple codes can often be operating in a specific area 
and on the whole, they give quite different advice to people as to the correct way to behave 
around marine wildlife, with some a lot more restrictive and cautious than others.  This wide 
array of codes would make it hard to prosecute someone using non-compliance of a code as 
evidence because all the codes set different standards as acceptable.  For this to work there 
needs to be one generic code, with legal underpinning.  The generic code could be developed 
(by additional clauses) for local situations.   

 
Section 33 of the Wildlife and Countryside Act 1981 provides a useful example of how such 
codes may be underpinned by statute, but without the whole code itself being included in the 
legislation.  The benefits of producing codes in this manner are that they can be easily 
adapted to particular species of wildlife and local circumstances.  The process to update and 
amend them should be made relatively easy.   

 
• Areas where protection is offered 

Section 9(4) of the Wildlife and Countryside Act provides an example of where wording has 
been developed with the terrestrial environment in mind and has prevented application of the 
section to marine species.  Currently, it states that it is an offence to “damage or destroy, or 
obstruct access to, any structure or place which any wild animal included in Schedule 5 uses 
for shelter or protection”.  An improvement would be “damage or destroy, or obstruct access 
to, a habitat or shelter used by a Schedule 5 animal”. 
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• Enforcement 
In many cases, the legislation relating to species protection in the marine environment is seen 
as strong but the subsequent enforcement weak.  Elements of this problem have been related 
to a lack of bodies with appropriate powers or a reliance on those whose major concerns 
relate to non-nature conservation matters or who are non-marine.  We believe that full 
consideration needs to be given to whichever bodies could most effectively enforce wildlife 
protection legislation in the marine environment, and powers subsequently extended to them.  
We do not advocate the removal of enforcement powers from any existing body as this would 
only result in the loss of any expertise developed. 

 
Appropriate training and resources are essential for all those given these enforcement powers.  
There is a significant lack of knowledge about marine species and what constitutes a crime at 
all levels, from the member of public who may witness an incident, up to the Procurator Fiscal 
preparing a case.  Full training is vital for those expected to enforce this legislation in the 
marine environment. 

 
• Penalties 

Penalties for wildlife offences are set by Section 21 of the Wildlife and Countryside Act.  We 
believe that when determining the level of penalty, a Court should bear in mind, as well as the 
financial gain accrued as a result of the offence, the conservation impact of the offence.   
 
In the Moray Firth, illegal salmon netting along the coastline poses a serious risk to the 
threatened bottlenose dolphin population. The dolphin population in the Moray Firth is small 
and estimated to only number approximately 130 animals. A recent scientific evaluation has 
shown a high likelihood that they are in decline. They are therefore extremely vulnerable and 
the loss of just one individual from entanglement in an illegal net could have significant 
consequences for the remaining population. This particular crime should be treated very 
seriously and the penalty imposed should take into account the conservation value of the 
population that is being threatened. 

 
   

SUBMISSION FROM THE BRITISH ASSOCIATION FOR SHOOTING AND CONSERVATION 

BASC was founded in 1908 as the Wildfowlers’ Association of Great Britain and 
Ireland and incorporates the Gamekeepers’ Association of the United Kingdom. 
BASC is the UK’s largest shooting association, supported by 120,000 people 
including some 5,500-gamekeeper members. BASC is the representative body for 
sporting shooting in the UK. It aims to promote and protect sporting shooting and 
the well being of the countryside throughout the UK.   BASC Scotland has over 
10,000 members, including over 600 gamekeepers. 
 
Background 
 
This paper addresses the implications for wildlife crime arising from the Nature 
Conservation (Scotland) Bill.  Our concerns over the wider implications of this Bill 
will be detailed in a separate submission. 
 
During the passage of this Bill we appreciate that there will be considerable focus 
on issues relating to wildlife crime, since this attracts both press and public 
attention in Scotland. The shooting community and representative organisation like 
BASC treat wildlife crime seriously.  However, there are no clear trends with 
respect to wildlife crime in Scotland over recent years.  A range of reports show 
only a small number of reported offences each year, but hint at a much higher 
level of unreported offences.  BASC Scotland is supportive of legislative 
amendment that addresses both reported and suspected wildlife crime, and seeks 
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to reduce both.  However, we caution against legislative amendment that results in 
law that is either unnecessary, impractical (difficult to detect or enforce) or 
damaging to essential game and wildlife management and the associated 
environmental and socio-economic benefits.  We believe that legislative 
amendment should be proportionate to any problem. 
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Part 3: Protection of Wildlife (Schedule 6) 
 
Recklessness 
While we accept that recklessness is a well-defined legal concept, we feel that 
there may be occasions in the future when there is considerable debate over 
whether or not a person’s actions were reckless.  To be reckless, under this Bill, a 
person must be aware of a nesting Schedule 1 bird, a capercaillie lek or the 
presence of other listed plants or animals.  How could a court prove the charge of 
recklessness if a person denied knowledge of, or expectation of such an animal or 
plant being present?  Much would hinge upon an individual’s perceived or 
admitted awareness of a protected species. 
 
Sections 4 (2A), Section 10 (3A) and 13 (3) do, however, provide useful mitigation 
over the matter or recklessness. 
 
Deletion of Section 5 (5)   
This amendment removes the provisions that allow the trapping of game birds for 
breeding purposes. It is suggested that a Section 16 licence will replace this.  
BASC Scotland is concerned that while a licence under this Section may cover 
“repopulation” or “re-introduction” it will not cover “introduction”.  Consequently, it 
would be impossible to comply with the conditions of such a licence to catch up 
and breed pheasants, for instance, unless the breeder was sure that the birds 
would be released in an area hitherto occupied by pheasants.  This would become 
more problematic for red-legged partridges that have a less widespread 
distribution. 
 
BASC Scotland would prefer the retention of Section 5 (5) (c) and notes that this 
activity has never been implicated in any aspect of wildlife crime.  The deletion of 
Section 5 (5) in its entirety also removes the only reference in the Act to the illegal 
use of nets.  We are not sure whether this is intended. 
 
Snares and Traps   
BASC research has shown that the majority of gamekeepers regard snaring as the 
second most effective method of pest control after shooting. Snaring is also the 
only viable alternative where it is impossible to shoot foxes because of the terrain 
or the proximity to populated areas.  Many farmers and crofters also use snares to 
protect livestock.  
 
Section 11 of the Act prohibits the use of self-locking snares (a killing trap) though 
no legal definition exists. BASC defines a self-locking snare as ‘a wire loop device 
that continues to tighten by a ratchet action as the animal struggles’. Legal, ‘free-
running’ snares are essentially a restraining, not a killing device designed to hold, 
but not kill.  We define them as ‘a wire loop which relaxes when the animal stops 
pulling’.  BASC believes that these definitions set out in the booklet ‘Traps & 
Snares – a field guide to legal and illegal traps and snares’ produced by BASC as 
an aide memoir for Police Wildlife Liaison Officers, accurately define the role of 
each snare. These definitions have been readily accepted by WLOs and have 
been quoted in court. 
 

335



Environment and Rural Development Committee, 7th Report, 2003 (Session 2) - 
ANNEX C 

 

 

• The Bill proposes changing the controls on snaring currently set out in Section 11 of the 
Wildlife and Countryside Act 1981 to ensure they apply to all snares.  At present these apply to 
self-locking snares which are “of such a nature and so placed as to be calculated to cause 
bodily injury to any wild animal coming into contact therewith”.  The Bill proposes extending this 
to all snares and then replacing “calculated” with the term “likely”, with respect to some animals 
such as badgers and pine martens in Section 11 (2). The Explanatory Notes (281) describe 
this as allowing an offence to be proven on objective rather than subjective grounds.    We feel 
that this new term (“likely”) is no more objective, and suggest that “calculated” remain, 
maintaining consistency with its use in Section 11 (1) (aa). We believe the present wording has 
worked well and provides adequate scope to prosecute anyone deliberately misusing snares. 

 
• The Bill also changes “to cause bodily injury to ” to “to cause unnecessary suffering to” with 

respect to all snares in Section 11 (1).  While anyone operating a snare will endeavour, at all 
times, to avoid unnecessary suffering, this new term is again more subjective than “bodily 
injury”, having a wider range but possibly harder to prove in court.  (The term “bodily injury” is 
retained in Section 11 (2) with respect to some animals.) 

 
• Section 11 of the 1981 Act currently specifies that snares should be checked “at least once 

every day”.  Amendment in this Bill proposes that snares should be “inspected at least once 
every day at intervals of no more than 24 hours”.   

 
We accept that the current wording permits a snare to be left unvisited for more 
than 24 hours.  However, the suggested amendment effectively means that if a 
snare was visited at 07.00 one morning it would have to be visited earlier than this 
the next morning, and so on.  We see considerable merit in legislation stating that 
a snare should be “inspected at least once within each 24 hour period after 
setting”.  This would ensure that snares were regularly inspected but would avoid 
operators having to check their snares earlier and earlier each day to stay within 
the law.  (Note: BASC’s own Code of Practice on Fox Snaring recommends that 
snares be inspected “at least twice a day and as soon after dawn as is practical”.  
While this is the ideal, it would be too prescriptive to introduce this as a mandatory 
legal requirement.) 
 
• We note the proposals regarding the possession and sale of self-locking snares. We would be 

concerned if mere possession became an offence in itself. Under Section 8 of the Pest Act 
1954 it is illegal to use or permit the use of an unapproved spring trap such as a gin trap. It also 
makes it an offence to sell, offer for sale or possess any spring trap for such an unlawful 
purpose. We believe this important exemption removes an unnecessary bureaucratic burden 
from individual trap collectors, museums and even public houses, some of which display 
unapproved traps as curios. We believe the same exemption should also apply to the 
possession of self-locking snares.  (Note: Other evidence presented has suggested that 
legislation prohibits possession of such traps.) 

 
• We fully support the provisions that, on inspection, any animal caught in a snare must be 

released or removed, and that it should be an offence to set a snare without the authorisation 
of the owner or occupier of the land.  However, while it may be useful to make it an offence to 
be on land with a snare without the owner’s authorisation this is one situation that would have 
to be cross-referenced to the Outdoor Access Code.  It may have to become an “irresponsible 
behaviour” that would then fall outwith the rights of responsible access. 

 
Possession of Pesticides   
BASC Scotland is uncomfortable with the inclusion of this new Section.  As with 
the above discussion on both traps and self-locking snares we feel that making 
mere possession an offence is too much.  Every user of once-common garden 
pesticides could fall under the remit of this Section, and full consideration would 
then have to be given to publicity, an amnesty and the subsequent disposal of all 
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collected pesticides.   The full impact of this Section would not be known until the 
order (under 15A (3)) was published. 
 
Wildlife Inspectors   
We note the increased powers and authorities conferred on Wildlife Inspectors.  
Our main area of concern relates not to powers to be afforded to Wildlife 
Inspectors per se, but to the powers “to search for evidence; to examine items and 
to seize evidence” to be afforded to other persons accompanying a constable.  
While we accept that others may accompany a constable to provide specialist or 
technical knowledge, we feel that it is entirely unnecessary and indeed provocative 
that they are given powers normally reserved for the police.  Only trained police 
officers should be authorised to search for and seize evidence.  What parallels, if 
any, exist in other areas of criminal investigation? 
 
Summary 
 
While a number of the provisions contained under Part 3 (Protection of Wildlife) 
are sensible, many of the apparently minor changes could have a profound effect 
upon the day to day work of gamekeepers and shoot managers.  We argue that 
many are either unnecessary, cause confusion or will not assist in deterring the 
small number of individuals intent on breaking existing legislation. 
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SUBMISSION FROM THE GAME CONSERVANCY TRUST 
 

The Game Conservancy Trust conducts research into the biology and ecology of 
game animals and the flora and fauna that share their habitats.  The research 
aims to improve knowledge so that these species can be better managed and 
conserved.  This knowledge is passed to the public through regular publications 
and scientific papers.  Professional advice and training courses are given to land 
managers by the Advisory Services of our wholly-owned subsidiary organisation 
Game Conservancy Limited. 
 
The Trust employs over 60 research scientists (14 post-doctoral) with expertise in 
ornithology, entomology, biometrics, mammalogy, agronomics, forestry and 
fisheries science.  The Trust undertakes its own research as well as projects 
funded by contract and grant-aid from Government and private bodies.  In 2002 it 
spent £2 million on research. 
 
The Game Conservancy Trust (GCT) was a lead partner in the Joint Raptor Study 
at Langholm. 
 
Nature Conservation (Scotland) Bill – Overview 

 
While broadly welcoming the measures outlined in the Nature Conservation 
(Scotland) Bill as introduced, we have restricted this paper largely to wildlife crime 
(but excluding egg theft) as requested in the briefing note. 
 
The Game Conservancy Trust (GCT) does not condone the illegal killing of any 
species, and supports all efforts to reduce wildlife crime.  It supports all initiatives 
to end illegal poisoning and is a founder member of “The Campaign Against Illegal 
Poisoning of Wildlife”.  We are however firmly of the view that the most effective 
way to reduce illegal activity is to provide, promote, inform and offer training on 
effective, practical, legal measures for predation control. 
 
The Trust is concerned that the number of legal options available to the land 
manager and gamekeeper for predation control is relatively small and diminishing. 
 Without an adequate range of legal methods and flexibility over their application, 
delivery of effective predation control can pass from challenging/sensible to 
impossible. 
 
As previous GCT research has demonstrated, predation control is a major factor to 
successful husbanding of a harvestable surplus of game species.  It can also be a 
critical factor for the commercial viability of properties which rely on game 
conservation and shooting, stalking or fishing for a significant part of the income 
stream they generate and, as a consequence, a source of direct and indirect rural 
employment. 

 
Wildlife crime, and in particular illegal persecution, could be reduced most 
effectively if the available legal methods of control were more effective and better 
information and training were available. 
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Section 5(5) 
The deletion of this section removes the provision to trap game birds for breeding.  
It is then suggested a Section 16 license will replace the provision for 
‘repopulation’ or ‘reintroduction’.  This will not provide for the ‘introduction’ of game 
species which could prevent catching up for the production of game for an area 
where such game may not recently exist. 
 
It would be preferable to retain Section 5(5)(c). 
 
Snares and Traps  

Regarding snares and traps, illegal activity and associated wildlife crime excluding 
that which is deliberate poaching, is often a result of ignorance through lack of 
education.    
 
We were reassured by the statement in the draft Bill for consultation that ... snares 
should remain available to land managers as a legal method of dealing with pest 
species.    We are however concerned with the prospect of the introduction of 
robust safeguards for their use. 
In particular we consider that the inclusion of the term recklessly throughout this 
section of the Bill may result in malicious prosecutions.  While one is no excuse for 
the other, we are concerned also that ignorance perceived as recklessness may 
result in prosecutions. 
 
There will also continue to be incidents where snares set and used legally will 
result in the occasional accidental capture of non-target species. 
 
GCT has researched, pioneered and provides education/training on the use of a 
range of techniques for the capture or restraint of pest species - these include 
Larsen traps, corvid cages, fox snares, rat and other small mammal trapping and 
mink trapping.  We have also developed and are currently refining a new regime 
for trapping mink more effectively (mink rafts) in the south of England. 
 
GCT also runs courses for hill keepers, experienced keepers, trainee keepers, 
amateur keepers and shoot managers, all of which include an education element 
on legal predation control measures.   
 
This demonstrates our commitment to increased education which has a clear role 
to play in delivering effective and legal predation control.  Wider education should 
also result in increased adoption of legal methods, and a reduction in illegal 
practices such as poisoning, and trapping and snaring outside the law.   We 
believe more emphasis should be placed on the Scottish Executive to encourage 
and invest in the essential educational aspects. 
 
Quarry species 
We believe that a reduction in wildlife crime can also be achieved through a more 
flexible approach to the scheduling and descheduling of quarry and other species. 
 
We are concerned that the current system of scheduling of protected species 
under the Wildlife and Countryside Act (and amended as appropriate through the 
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Nature Conservation Scotland Bill) is a source of frustration to many land 
managers. 
 
When species are under threat, rescheduling is an effective means to enhance 
their protection.  It is equally important to set a target level at which point that 
process is automatically reversed.   
 
With Capercaillie now removed from the quarry list, and given greater protection, it 
must be asked whether and at what point in its recovery that position will be 
amended. A target level for them to be returned to the quarry list would provide 
land managers with an added incentive to invest in the conservation of this 
species.  This principle fits the Game Conservancy’s guiding principle 
‘conservation through wise use’. 
 
A system which allowed some local flexibility within regions of Scotland on 
scheduling of species would be especially helpful in maximizing this incentive for 
game and wildlife conservation. 
 
Where locally in a region there is an opportunity to manage a population to provide 
a sustainable harvestable surplus, which has potential to yield income and 
employment, there is a much stronger likelihood of private investment in that 
species and its habitats. 
 
Wildlife Inspectors 
We see no reason to extend powers ‘to search for evidence, to examine items and 
to seize evidence’ to persons accompanying a constable.  The constable already 
has such powers, and wildlife inspectors or others with specialist knowledge 
should be present only to provide that knowledge to the police, not to assume 
additional powers currently reserved only for trained police officers. 

 

SUBMISSION FROM THE SCOTTISH GAMEKEEPERS ASSOCIATION 

The Scottish Gamekeepers Association, or SGA as we are more commonly 
known, is widely recognised as the representative body of Scotland’s wildlife 
managers and we have over 1,000 professional members. 
The most important part of the Bill from our members’ perspective concerns 
wildlife crime and so we would like to take the opportunity to ask the committee to 
consider carefully what it constitutes as wildlife crime. 
 
When a few misguided individuals take the law into their own hands and kill a 
protected species, a great deal is made and media attention grabbed but in reality 
the chances of these incidents affecting the overall population of these birds or 
animals is minimal. 
 
Could it be that more serious and damaging incidents of wildlife crime have 
occurred and yet no one has been held to account for them? 
Examples might include: 

1. The destruction of thousands, if not millions, of eggs and chicks eaten by hedgehogs while 
conservation bodies stood by and did nothing for almost twenty years. 
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2. Allowing the expansion of mink populations in the Western Isles when the dangers were 
well recognised. 

3. The failure to control foxes and crows in capercaillie strongholds. 

4. Allowing populations of predatory birds to expand unchecked while watching their prey 
species – such as Golden Plover, Dunlin and small passerines decline. 

 
Anecdotal evidence suggests that bird watchers and conservation bodies have 
caused birds not only to desert the nest site that year but also to fail to return in 
subsequent years by continually visiting nest sites for various reasons. 
 
All this has resulted in a serious loss of wildlife which is costing us millions of 
pounds to rectify. 
 
What other crimes against our wildlife have been committed by conservation 
bodies? Could it be that the examples we have given are just the tip of the 
iceberg? What provisions can be made by this Bill to safeguard our wildlife from 
subsequent mismanagement by these so called experts? 
 
Turning to other forms of wildlife crime; the SGA recognises that there is a 
problem in some localised areas. We also recognise the need to eliminate the 
problem and have at all times worked closely with the police in connection with 
wildlife crime. 
 
We have produced literature in the form of codes and good practice, a copy of 
which has been sent to all MSPs, in conjunction with articles in our members’ 
magazine. We have also held several meetings – with and without the police – for 
our members promoting the need to follow good practice. 
 
The SGA is no different from any other organisation as it will undoubtedly, from 
time to time, have a rogue element. It has been strongly suggested by 
conservation bodies and the police that the SGA should deal with this rogue 
element and remove them from the organisation. Unfortunately even the police fail 
to recognise that, unless the person is convicted, this is not an option; we do not 
have the moral or legal right to act as police, judge and jury. If a person is found 
guilty of a serious wildlife crime, our governing committee will then decide how to 
deal with that individual case. 
 
Every time a poisoning incident is detected, the nearest gamekeeper is blamed 
and may consequently be raided by the police. Unfortunately, gamekeepers 
outwith the crime area have also been raided creating very bad feelings indeed. 
These bad feelings are then shared by gamekeepers across Scotland and this 
unfortunately leads to non cooperation between some of our members and the 
police. 
 
Many incidents of wildlife crime happen in areas where no professional 
gamekeepers are employed or on moorland areas where no ‘grouse’ interests 
exist. 
 
For example, in Aberdeenshire, Kincardine and Angus over the last twelve months 
seven buzzards, one eagle and two peregrines have been killed in five separate 
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incidents. In four of these incidents it appears no professional gamekeeper was 
involved and one of which was actually reported by a gamekeeper.  
As we are not consulted on actual cases across Scotland, we have to ask how 
many more such cases exist and because of an apparent set agenda to blame 
gamekeepers have been reported to the media with bias against keepers. 
 
The SGA provides a network and a voice for gamekeepers, who in the past have 
been too frightened to speak up for themselves for fear of the possible unjustified 
accusation of wildlife crime involvement. It has recently come to light that dead 
raptors – and sometimes baits – have been found by gamekeepers on the land 
they manage but because of their reluctance to become involved, they have 
chosen to destroy the evidence rather than call the police. The reasons given have 
varied from ‘fear of being blamed’ to ‘even if we reported it, this would be used as 
another statistic to batter gamekeepers’. 
 
It has to be recognised that anyone harbouring a grudge against the keeper or the 
estate or trying to discredit keepers or shooting in general has only to plant 
poisoned bait and then wait patiently for it to be found for the keeper to become a 
statistic! 
 
For this reason it has become very difficult to pinpoint the truth and determine 
what is actually happening out there. 
 
We firmly believe that the majority of cases of deliberate wildlife crime are caused 
by frustration. This frustration arises when, for example, ravens attack private 
stock – be it sheep, grouse or anything else, as there is widespread and in some 
instances proven belief that licenses will not be granted to alleviate the problem. 
Some individuals then take the law into their own hands which, if poison is used, 
leads to non target species such as kites and eagles eating the baits and 
consequently these innocent and unfortunate creatures die. 
 
Surely, if we are to combat wildlife crime, we must look at the causes and how to 
reduce them. In that way, perhaps people will not feel the need to take the law into 
their own hands. We are not convinced that the Bill as presented will achieve this 
objective. 
 
We are extremely concerned about the proposal to grant increased powers to 
Wildlife Inspectors, powers normally granted only to police officers. We see no 
reason to extend powers ‘to search for evidence, to examine items and to seize 
evidence’ to members of the public accompanying police officers. It is our opinion 
that members of the public with specialist knowledge should only be present in 
order to provide knowledge to the police and should not be able to assume 
additional powers; we are concerned that “Wildlife Inspectors” are not necessarily 
unbiased (as should be by the police) and so we will strenuously resist these 
proposals which will in no way enhance nature conservation in Scotland. 
 
Finally we would like to comment briefly on other sections of the Bill: 
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We applaud the Executive’s intention to retain snaring as a valued and necessary 
tool in predator control and we thank the Minister for taking the time to listen to our 
concerns.  
 
We are however concerned that the inclusion of the term ‘recklessly’ throughout 
this section of the Bill could result in malevolent prosecutions. We are also 
concerned that despite our best efforts to educate our members in best practice, in 
some cases ignorance might be judged as recklessness and could result in 
prosecutions. There could also be incidents where snares set and used legally 
could, despite the best will in the world, result in the accidental capture of non-
target species. 
 
A rusty or twisted snare could be considered to be self locking by virtue of the fact 
it is no longer free running. It should not be an offence to be in possession of a 
rusty snare, many keepers re use the swivels from old snares and replace rusty 
wire with new wire. Anyone caught taking home a damaged snare for disposal or 
repair could be charged. By removing a damaged snare the gamekeeper is 
adhering to good practice and following the law, however, if he is caught in 
possession he could be charged with possessing an illegal snare and 
consequently forced to defend himself in court at considerable expense.  
 
He will also probably have his firearms removed by the police – a tool that without 
which a gamekeeper cannot do his job – and will not be able to apply for their 
return until legal proceedings are complete (this could take 18 months), even then 
there is no guarantee of a quick return and so the wildlife manager will be unable 
to carry out his employment and protection of Scotland’s wildlife properly for 
anything up to 2 years or in some cases even longer. Furthermore, a pile of old 
snares in a shed waiting to be renewed should not constitute a crime. 
 
Concerns we have about SSSIs we would hope to see addressed at Stage 2 of 
the Bill’s passage through Parliament.   
 
 

SUBMISSION FROM THE ASSOCIATION OF CHIEF POLICE OFFICERS IN SCOTLAND  

From the policing perspective, the comments are divided into particular headings 
covering the main proposed changes to the Wildlife and Countryside Act, 1981 
under the Nature Conservation (Scotland) Bill. 
 
Supplementing the term intentionally with the term recklessly under 
Sections 1, 9 and 13 of the Act 

This is a major step forward in relation to the defining of illegal acts against birds, 
mammals and plants.  Intentionally committing the offences described is 
exceptionally difficult to prove, and can readily be used to create an escape from 
conviction of what should clearly be an offence.  The current problem where the 
intentional committing of an offence is the only option is best demonstrated by 
examples of cases: 
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A foreign visitor shooting wood pigeons in Scotland was charged with shooting a 
buzzard.  The man appeared at court the day after the shooting took place and 
pleaded guilty.  In mitigation he stated that he did not intent to shoot a buzzard, but 
that when the bird landed in the tree he had failed to make the correct 
identification before pulling the trigger.  The sheriff stated that, since the man was 
saying he had not killed the buzzard intentionally, he would either have to 
withdraw this mitigation or change his plea to not guilty.  He changed his plea to 
one of not guilty, and a date was set for trial, for which he failed to return. 
 
A dead red kite was found from which, on x-ray and post mortem examination, a 
bullet fragment, probably from a .223 rifle, was recovered.  After enquiries a 
suspect emerged and was duly interviewed.  During the interview the suspect 
stated that he used his .223 rifle to shoot crows from trees, which is unusual in 
itself.  He also claimed to be colour-blind, thereby creating the excuse, if he ever 
was charged with shooting the red kite, that he did not shoot a red kite intentionally 
but mistook it for a bird of another colour, a crow. 
 
In both of these examples, even if the act was not proved to be intentional, at the 
very least it was a reckless act in failing to identify a protected quarry before 
pulling the trigger. 
 
There are various precedents in law in relation to an offence of committing a 
reckless act; the Road Traffic Act with reckless driving, and the Common Law 
offences of reckless discharge of a firearm and culpable and reckless conduct. 
There appear to be adequate safeguards against anyone being wrongly convicted 
of committing any reckless act, firstly with discretion of the police, then discretion 
of the procurator fiscal, and finally the decision of a court after hearing the 
evidence. 
 
Extension of offences under Sections 1, 9 and 13 of the Act to specimens 
brought from member States of the European Union and from non-EU 
countries 

This is fairly complex, and in some cases will put an onus on police and 
prosecutors to establish what specific laws are in EU countries.  Nevertheless it 
will close a particular loophole in the Act currently being exploited by those who 
collect the eggs of rare birds.  Concerted action has been taken UK-wide against 
egg thieves over the past 6 years and, combined with the option now available to 
courts of a prison sentence, this has had two distinct results.  Firstly some of the 
less determined egg thieves have given up, and secondly, monitoring of egg 
thieves through the national Operation Easter has shown that many now travel 
abroad to collect eggs.  Currently the possession of most of these eggs in 
Scotland would not constitute and offence. This will now be addressed by the 
proposed change. 
Intentional or reckless disturbance of capercaillie on lek 

While the police are clearly not a conservation body, we work closely with all such 
organisations.  We are presently developing a strategy to address wildlife offences 
that are seen as conservation priorities.  This new proposed offence falls into that 
category. Proof of this new offence beyond reasonable doubt will be a challenge 

344



Environment and Rural Development Committee, 7th Report, 2003 (Session 2) - 
ANNEX C 

 

 

but this is no reason for not having such an offence. The enforcement of the 
proposed new offence will pose no more policing difficulties than do some other 
aspects of wildlife legislation. 
 
Cause or Permit 

The proposed inclusion of a cause or permit offence under more sections of the 
Act is welcomed.  Though cause or permit is extremely difficult to prove it is only 
right that employers and supervisors have accountability for illegal actions 
committed by employees.  Equally importantly it is hoped that this proposal will 
encourage employers and supervisors to take appropriate action to prevent wildlife 
crimes. 
 
Snares 

It should be stated at the outset that the police are not seeking a ban on snaring.  
A ban may indeed be counter-productive.  It may result in snares being set and 
never checked so that the person setting them cannot easily be linked to them.  It 
may even result in an upsurge in the use of poisoned baits or the gassing of fox 
dens and the associated risk to badgers sharing the use of their sett with foxes. 
Nevertheless it is incumbent on those depending on the use of snares to take all 
possible steps to ensure that they use snares legally and professionally, and that 
they encourage others to do likewise.  Police wildlife crime officers have been 
working closely with gamekeepers for some time now encouraging professional 
and responsible use of snares.  This will continue. 
 
Tightening up on the use of self-locking snares, ensuring that those who use 
snares are ‘authorised persons’, ensuring that any animal caught is removed at 
each inspection, and the possession of snares on land where there is no 
entitlement to use them will all make enforcement much easier.  At the same time 
many of these proposals are principles of ‘best practice’ which any responsible 
user of snares should embrace.   
 
One of the main loopholes in the Act will now be closed; that of failing to remove 
carcasses from snares.  It is presently extremely difficult to prove, even when a 
long-dead fox is found in a snare, that the snare was not being checked daily. 
Even with a rotting or desiccated carcass the operator just needs to say that the 
snare was set one day, checked the next day and found to contain a fox which 
was dead.  The operator may allege he never had time to remove the carcass 
from the snare and had never been back to it.  This is a regularly-used statement, 
cannot be verified, is totally unprofessional and encourages those who are not 
checking snares daily to continue this practice. 
 
With the proposed new offence at Section 11(1)(aa) ‘sets in position or otherwise 
uses any other type of snare which is either of a nature or so placed (or both) as to 
be calculated to cause unnecessary suffering to any animal coming into contact 
with it’.  It is important that the wording is such that it does not imply that snaring is 
unlawful.  Any fox being caught in a snare will have some degree of suffering.  Is 
this necessary suffering and when would unnecessary suffering be inflicted?  It 
may be reasonable to conclude that checking legally set snares within the 
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recognised maximum period results in necessary suffering, whereas failing to 
carry out such a check results in unnecessary suffering. This needs clarified for 
effective and fair enforcement.  In other subsections of Section 11, the word 
calculated has been replaced by likely.  Likely is again the most relevant wording 
in this subsection. 
 
Those who use snares will argue that it is impossible always to check them at 
intervals of no more than 24 hours. To check at intervals of not more than 24 
hours a snare needs to be checked earlier and earlier each day.  It also does not 
allow the operator to check a line of snares in a different order or to be delayed by 
some entirely reasonable situation.  Balancing better enforcement with the right to 
use snares responsibly, this period would be better set at intervals of no more than 
28 hours.  This would be a common-sense approach that would allow some 
slippage of time between daily checks.  If we expect those who use snares to be 
competent and professional we must also be aware of the practicalities of using 
snares. 
 
The principle of the offence of possession of a self-locking snare is excellent.  If a 
person is not allowed to possess such an item legally then he is likely to comply.  If 
he does not possess a self-locking snare then he cannot use one.  The police 
may, however, still be faced with an enforcement dilemma.  The possession of 
snares which are either self-locking by design or modification pose no problem.  
The possession of snares which were originally free running but have become 
rusty – and hence capable of operating as a self-locking snare – after hanging 
outside on a wall for some months technically constitute an offence. Can the 
wording be modified to address this anomaly rather than risk persons being 
charged with something which is merely a technical offence?    
 
The creation of a technical offence such as this can be remedied by the following:  

• Change the term for an illegal snare, throughout Section 11, from self-locking to a snare 
which is not free- running.  (A snare which does not run freely may also be more easily 
proved to be such than a snare which is self-locking.) 

•  Change the wording of Section 11(3C) to- 
Subject to the provisions of this Part, any person who- 

      (a) is in possession of; or 
      (b) sells, or offers or exposes for sale, 

       a snare which is not a free-running snare by design, or has become such a snare by  
modification or alteration. 

 
This then provides a safeguard to a person who had allowed stored snares to 
become rusty.  Such snares are not free-running but they have neither been 
designed, modified or altered to prevent them running freely.  Their state can 
probably also be reversed by cleaning with a wire brush so that they again can 
legally be used. 
 
Whether the term of the offence be self-locking or a snare that is not free-running, 
there should be a definition under Section 27 of the Act for the avoidance of any 
doubt or dispute. 
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Possession of pesticides 

The new proposed Section 15A dealing with possession of pesticides will address 
a situation fairly frequently encountered when a person is found in possession of 
one of the pesticides regularly abused in the poisoning of wildlife.  Lame excuses 
are frequently given for possession of carbufuran, the most commonly abused 
pesticide.  This proposal should discourage persons from possessing chemicals, 
such as carbofuran, that they have no legal use for, as well as creating an offence 
with which those who ignore the law can be charged. 
 
Enforcement 

The powers that police, and any persons accompanying them, are relying on 
during a search are the main issue with defence lawyers during every wildlife trial 
where access has been taken without warrant to land or to buildings. Considerable 
trial time is taken up and frequently cases are lost.  It is therefore important to 
make the power of search without warrant as strong and unambiguous as 
possible.  It is also important that such powers do not authorise ‘fishing 
expeditions’ not do they diminish the requirement in certain circumstances for 
police to obtain a search warrant. 
 
The proposed amendments to Section 19 of the Act are welcomed and will make 
enforcement a good deal easier that at present.  The proposal to reinforce the use 
for corroboration of non-police personnel is particularly beneficial bearing in mind 
the shortage of suitably trained and equipped officers and the other roles that 
compete for their time.  The proposals still stop short, however, of what would be 
clear and unambiguous.  The proposed power to enter land without warrant still 
seems to assume that the items which there is a requirement to search, examine 
or seize can readily be found.  This is not always the case and the new proposals 
still don’t make it clear whether there is power to carry out some form of search.   
This is again best illustrated by practical example: 
 
A telephone call is received by the police of the presence of a dead buzzard in 
woodland.  The caller is able to state that the buzzard appears in good condition, 
there is no obvious reason for its death and suspects that it may either have been 
poisoned or shot.  The caller describes exactly where the dead bird is lying.  The 
proposed wording in Section 19 which clearly allow the police, with non-police 
personnel if required, to enter land to examine and seize this buzzard. 
 
Police attend and examine this buzzard.  It is in good condition and there is some 
dribbling of mucus from the beak on to the breast feathers, often indicative of 
poisoning.  The police are aware that poisoned birds are often found not too far 
from a bait.  So that other creatures – or even humans – are not at risk, the police 
carry out a search of the surrounding area in an attempt to find a bait.  During the 
search they recover two suspected poisoned baits and another dead buzzard. 
 
Section 19, as amended by the new proposals, only states that without warrant, 
police may enter land to search or examine (and seize or detain) any thing that a 
person may be using or may have used.  It does not state that he may search for 
such an item. The baits are items which the person may be using, though any 
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victims of the baits do not fall into this category. The search described above 
would be challenged by the defence and the items found may or may not be 
allowed into evidence.   
 
This example hopefully demonstrates that there is a need for the power for the 
police to enter land without warrant to at least have a limited power of search built 
in where it is impractical to leave the land to obtain a search warrant, bearing in 
mind the inherent risk to wildlife of leaving poisoned baits or illegally set traps, etc., 
any longer than necessary. 
 
Power to take samples 

This proposed power is welcomed, has in-built safeguards for birds and animals 
subject to the sampling in respect of the use and guidance of a veterinary surgeon, 
and causes no enforcement problems. 
 
 

SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND  

The Law Society of Scotland is delighted to have this opportunity to submit written 
evidence at the Stage 1 consideration of the Nature Conservation (Scotland) Bill.  
The Society’s Rural Affairs Sub-Committee and its Criminal Law Committee have 
had the opportunity to consider this Bill and have the following comments to 
make:- 
 
Part 1 of the Bill: The creation of a new general duty on public bodies to 
further the conservation of bio-diversity: 
 
Is the scope and effect of the duty appropriate and clearly understandable? 
 
The Committees agree that the scope and effect of the duty is appropriate but 
there is a lack of clarity due to there being no definition of bio-diversity in the bill. 
 
Part 2 of the Bill: Changes to the existing arrangements for the 
establishment and protection of Sites of Special Scientific Interest (SSSIs) 
 
Do the proposals for changes to the SSSI regime mesh appropriately with other 
legislation in this area, both domestic and EU-wide level? 
 
The Committees are of the view that this is the case.  It is the opinion of the 
Committees that the provisions comply with other domestic and EU Law, for 
example, the Conservation (Natural Habitats) Regulations 1994, which 
implemented the Habitats Directive 92/43/EEC. 
 
Schedule 1: Notifications relating to sites of special scientific interest: procedure 
 
The Committees welcome the decision to continue the existence of the Advisory 
Committee.  However, further consideration needs to be given to whether this is 
sufficient to comply with Article 6 of the ECHR.  Furthermore, with reference to 
paragraph 11 of Schedule 1, the Committees believe that SNH should give a 
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reason irrespective of whether they have decided to refer the matter to, or 
consider the advice of, the Advisory Committee or whether they have decided not 
to refer the matter to the Advisory Committee. 
 
Will the proposals achieve the stated aim of encouraging stakeholder involvement 
and making the administration of the SSSIs more transparent and accessible? 
 
The Committees have no comment to make on the first part of this question. 
However, on the second part of the question, the Committees are of the view that 
clarification is required as to whether the site management statement will be made 
available on the internet or in public libraries.  The Committees believe that this 
would greatly enhance the transparency and accessibility of administration of 
SSSIs. 
   
Are the new provisions relating to land management and nature conservation 
orders appropriate? 
 
Section 6: Review of operations requiring consent 
 
In section 6(2), the Committees note that SNH must obtain the agreement of every 
owner and occupier of land within the site of special scientific interest.  The 
Committees are of the view that that sub-section should also make provision for 
the agreement of everyone having an interest in the land and not just the owners 
and occupiers.  Furthermore, in terms of sub-section (2) and (5) the Committees 
also hold the view that those with an interest in the land and not just owners and 
occupiers should receive notice from SNH. 
 
Section 13(1): Operations by Public Bodies etc. 
 
Section 19(3) of the Bill provides that “any person who, without reasonable 
excuse, contravenes section 13(1)… is guilty of an offence”.  Section 13(1) should 
be drafted in a way that clearly sets out the offence provision.  Section 13(1) 
currently states that the public body or office-holder must not carry out any 
operation which is “likely to damage” any aspect of natural heritage by reason of 
which an SSSI notification has effect except in certain prescribed circumstances.  
It is unclear as to whether the standard which is being applied to the likelihood of 
damage occurring is to be assessed on a subjective or objective basis.  The 
Committees would suggest that this sub-section should be amended and would 
propose the following wording: 
 “A public body or office-holder shall not carry out any operation if there are 
reasonable grounds for believing that the operation may damage any aspect of 
natural heritage by reason of which an SSSI notification has effect…”   
 
Section 19 - Offences in Relation to Sites of Special Scientific Interest 
 
Section 19(1) of the Bill makes provision for the creation of an offence in 
circumstances where a person has intentionally or recklessly damaged any aspect 
of natural heritage by reason of which an SSSI notification has effect.  Whilst the 
mental element (“mens rea”) of the crime has been referred to, the Committees 
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would suggest that reference should also be made to the individual’s knowledge 
that the site is a site of natural heritage by reason of the SSSI notification.   
If the individual concerned damaged property and had no knowledge of the fact 
that it was in fact an aspect of natural heritage by reason of the SSSI notification, 
then a common law charge of wilful or reckless damage or a contravention of 
section 52 of the Criminal Law (Consolidation) (Scotland) Act 1995 (vandalism) 
would be competent.  The crucial element of an offence under section 19 appears 
to be the knowledge of the nature of the property itself.  The Committees would 
suggest that after the word “effect” on the second line of subsection (1), the 
following is inserted, “knowing that the land is a site of special scientific interest”. 
 
Section 23: Nature conservation orders 
 
The Committees believe that the powers specified in section 23(1)(b) and (c) are 
too widely drawn.  In the context of this Bill, which turns round the current 
provisions relating to potentially damaging alterations so that an owner cannot 
lawfully proceed with an operation without the consent of Scottish Natural Heritage 
or the Scottish Land Court, the Committees question the need for Nature 
Conservation Orders (NCO) that appear to duplicate the powers SNH already 
have.  In particular, in relation to land specified in section 23(3)(b) the implication 
is that either Scottish Natural Heritage has failed in its duty under section 3 to 
notify such land as an SSSI or that the Ministers have different criteria for 
assessing an SSSI.  If that is so, it ought to be clarified in the Bill. 
 
Section 27 - Offences in Relation to Nature Conservation Orders 
 
The Committees would suggest that there should be some degree of knowledge 
on the part of the person involved in the alleged commission of the offence to the 
effect that the operation which has been carried out is a prohibited operation.  The 
Committees propose the following amendment: 
 
Section 27, page 17, line 10  leave out <a prohibited operation> and insert 
<an operation, in the knowledge that the operation is a prohibited operation in 
terms of section 23 of this Act> 
 
Section 36 - Offences in relation to land management orders 
 
Section 36(1) creates an offence if a person fails to carry out an operation which 
the person is required to carry out by a Land Management Order.  This would 
appear to be an offence of strict liability and makes no provision for the defence of 
“reasonable excuse”.  The Committees suggest the following amendment: 
 
Section 36, page 21, line 2  after <who> insert <without reasonable excuse>  
Subsection (2) creates an offence if a person “carries out, causes or permits to be 
carried out, an excluded operation”.  No reference is made to the fact that the 
person should know that the operation concerned is in fact an “excluded 
operation”.  The Committees would suggest the following amendment: 
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Section 36, page 21, line 3 leave out <an excluded operation> and insert <an 
operation in the knowledge that the said operation is an excluded operation in 
terms of this Act> 
 
Section 38: Acquisition of land by SNH 
 
With reference to section 38(6)(b) the Committees feel that, for the sake of clarity, 
reference should be made to conservation burdens under section 38 of the Title 
Conditions (Scotland) Act 2003.   
 
The Committees also note a lack of specific appeal provision in this section and 
again questions compliance with Article 6 of the ECHR. 
 
Schedule 2: Nature conservation orders and related orders: procedure 
 
The Committees note the provisions of Schedule 2, paragraph 10, which set out a 
form of appeal procedure for someone who wishes to make a representation in 
respect of a nature conservation order.  The Committees would question whether 
this procedure can be categorised as a fair and impartial tribunal under the terms 
of Article 6 of ECHR. 
 
Schedule 3 - Land Management Orders and Related Orders: Procedure 
 
Paragraph 6 of Schedule 3 makes specific reference to the fact that the Scottish 
Ministers can give notice to the SNH or any person to whom the SNH has given 
notice to the effect that specified documents or other information must be 
produced.  Paragraph 7 states that disclosure can be refused in circumstances 
where a person would be entitled to refuse such disclosure on grounds of 
confidentiality in proceedings in the Court of Session.  The Committees submit that 
the reference to a particular court in which confidentiality applies is not appropriate 
and that in general reference should be made to the doctrine of legal professional 
privilege, which has traditionally been adopted in Scottish legislation167.  
Accordingly, we would suggest that paragraph 7 is re-drafted as follows: 
(a) “Paragraph 6 does not authorise Scottish Ministers to require the disclosure of items subject to 
legal privilege. 
 
(b)    In sub-paragraph (a) above “items subject to legal privilege” means - 
communication between a professional legal adviser and his client; or (b) 
communications in connection with or in contemplation of legal proceedings and 
for the purposes of these proceedings, being communications which would in legal 
proceedings be protected from disclosure by virtue of any rule of law relating to the 
confidentiality of communications.” 
 
Part 3 of the Bill: The extension and enhancement of the law in relation to 
the protection of birds, animals, and plants by amending the current 
provisions of the Wildlife and Countryside Act 1981 
 
Schedule 6, Paragraph 15 – Wildlife Inspectors 
 
                                            
167 For example, the Criminal Law (Consolidation) (Scotland) Act 1995 
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Paragraph 15 of Schedule 6 inserts a new section (section 19ZC) into the Wildlife 
and Countryside Act 1981.  Subsection (3) grants wildlife inspectors the right to 
enter and inspect premises in certain circumstances.  The restrictions in regard to 
entering a dwellinghouse which apply to similar provisions under section 44 do not 
appear to apply to this section.  The Committees would question this apparent 
incongruity.  Any infringement of Article 8 of the ECHR (the right to privacy) will 
require to be justified and must be necessary. 
 
 

SUBMISSION FROM RSPB SCOTLAND 

(See submission already included under written evidence on 12 November 2003) 
 

 
SUBMISSION FROM THE SCOTTISH SOCIETY  

FOR THE PREVENTION OF CRUELTY TO ANIMALS 

Introduction 
 
The Scottish SPCA is Scotland’s oldest and largest animal welfare charity.  
Scottish SPCA Inspectors carry out rescues, collect injured animals and conduct 
investigations into suspected cruelty offences, reporting any charges direct to 
Procurators Fiscal.  Most investigations result from complaints by members of the 
public.  In 2002, the Society’s control centre received 90,000 calls from the public 
and tasked out 8,000 for investigation.  As a result, 29 cases were taken to court 
by Procurators Fiscal, with a further 22 outstanding.  
 
The Scottish SPCA is a member of the Partnership Against Wildlife Crime 
(Scotland), works under ISCJIS (Integration of the Scottish Criminal Justice 
Information Systems); and has a draft working protocol with police regarding the 
investigation of animal welfare offences.  
 
In October 2003, the Society entered a joint initiative with Crimestoppers, to allow 
anonymous reports of crimes such as dog fighting, badger baiting, and 
cockfighting. 
 
Between April 2002 and April 2003, the Society received 18,979 calls from the 
public concerning wildlife (badgers 284; deer 851; foxes 1,440; hedgehogs 1,518; 
rabbits 1,094; seals 647; swans 2,315; wild birds 10,243; squirrels 586). 
 
The Scottish SPCA welcomes the Nature Conservation (Scotland) Bill, having a 
particular interest in the proposed measures to enhance protection for wildlife.  
The Society has long maintained that discussion of wildlife crime obscures the fact 
that such offences are a major animal welfare threat.  Specifically, snaring, illegal 
trapping and poisoning can cause great suffering to their victims. 
 
The Scottish SPCA witness on 19 November will be pleased to respond to the 
Committee on any aspect of the proposed wildlife measures.  However, the issues 
described below are those where the Society has the most experience. 
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Recklessness (Paragraphs 2(2), 4., etc.) 
The Scottish SPCA welcomes the references in several sections to recklessness.  
The Society maintains that individuals should exercise a positive duty of care in 
any interaction with wildlife, and agrees with the Executive that recklessness is a 
robust and well-understood concept in Scots law.  On these grounds, and given 
the comprehensive list of defences in Paragraph 5(3) and elsewhere, the Society 
would not expect anyone committing an accidental or careless act to be at risk of 
prosecution. 
 
Likelihood (Paragraph 6, 8(2), 8(5), 10(5) etc.) 
References to traps that are likely, rather than calculated, to cause injury, are 
welcome and will be important in the enforcement of wildlife protection.  It is 
currently difficult to prove that a device, or the use of such a device, was 
calculated for any particular purpose; it is to be hoped that this more objective term 
will promote more careful use of traps and snares, where they are legal.   The 
Society recommends that likely should also be introduced in Paragraph 10(3) 
inserting new paragraph (aa) to the 1981 Act. 
 
Snaring (Paragraph 10) 
The Scottish SPCA is opposed to the manufacture and use of all snares, and 
recommends that they be banned on animal welfare grounds.  As the Scottish 
Executive has acknowledged, the argument for a ban is not one which can be 
dismissed out of hand.    
 
The Scottish SPCA investigates many complaints regarding animals caught in 
snares, and disagrees with the Executive view that "where they are used properly, 
snares should continue to provide a legitimate and practical method of control" 168 
 
Inspectors' investigations indicate that: 
- although self locking snares are illegal, they are still being used in Scotland; 

- free-running snares are being used illegally.  This negates even the limited protection provided 
by the current legislation.  For example, when legally-set snares are not inspected every day, 
as the law requires, many animals die of dehydration, or starvation; 

- free-running snares, even when legally used, are capable of causing great suffering.  Animal 
carcasses have been found with severe injuries, apparently resulting from frantic attempts to 
escape.  The animal's struggles can cause the wire to become tangled and knotted, in effect 
creating a self-locking snare.  Post mortem examinations of snared animals have shown 
evidence of death by slow strangulation, which is inhumane, and an unacceptable way to kill 
an animal. 

A kinked or rusted snare will not run freely; responsible field sports organisations such as 
BASC warn that the only way to ensure that a snare is free-running is by testing its action.  
This, however, would require physical daily inspection of every snare set on land - highly 
labour-intensive and, due to the remoteness of many locations and the large numbers 
requiring inspection, extremely difficult to achieve.  

 
In the absence of a proposal to ban snares, the Scottish SPCA therefore 
welcomes: 
- the proposal to ban possession and sale of self locking snares.  If their use is illegal there can 

be no legitimate reason to possess them, and this provision will undoubtedly aid enforcement; 
                                            
168 Policy Memorandum, page 8 
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- the setting of a maximum period -  24 hours - between inspections.  The Society recommends 
that, as long as snares are legal, they should be inspected every twelve hours, but the period 
definition is at least better than the current once every day, which could allow an animal to be 
caught in a snare for almost 48 hours; 

- the requirement to remove any animal found in a snare at inspection.  In many cases, Scottish 
SPCA Inspectors have found long-dead animals in snares, but this has not been accepted as 
evidence that the snares were not regularly inspected by their owner; 

- the requirement to have the landowner's permission to set snares.   This will prevent the setting 
of snares where they are not welcome, and will ensure that landowners take responsibility for 
the actions of their employees. 

 
Stops (Paragraph 10(7)) 
In addition to these provisions, the Scottish SPCA would recommend that all 
snares be fitted with a crimped stop appropriate to the target species. This would 
prevent strangulation and disembowelment, and in many cases would prevent 
non-target species such as deer being caught.  
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Scottish Parliament 

Environment and Rural 
Development Committee 

Wednesday 19 November 2003 

(Morning) 

[THE CONVENER opened the meeting at 10:03] 

Nature Conservation (Scotland) 
Bill: Stage 1 

The Convener (Sarah Boyack): I welcome 
members, witnesses, the press and members of 
the public. I ask people to switch off their mobile 
phones. Given what happened at our last meeting, 
I ask members to mention that quietly to other 
committee members when they come in. 

This is our fourth of five planned evidence-taking 
sessions at stage 1 of the Nature Conservation 
(Scotland) Bill. Our job is to assess the bill and 
consider our response to the Parliament. We have 
an open call for written evidence and we have 
tried to get as representative a selection of 
witnesses as possible in the time we have for 
stage 1. 

Today we are moving to part 3 of the bill, and 
our key focus is on the provisions on wildlife crime. 
We have three panels of witnesses this morning. I 
welcome the first panel: Douglas Batchelor, chief 
executive of the League Against Cruel Sports, and 
Eleanor Dickson, Scottish manager of the Whale 
and Dolphin Conservation Society. Thank you 
both for coming this morning. 

We have received written evidence from the 
witnesses, so we will not take oral statements at 
the start but will go straight to members for 
questions. As ever, in the light of time constraints, 
I ask members and witnesses to keep their 
questions and answers to the point and focused. 

Do members have any relevant interests that 
they wish to declare? 

Eleanor Scott (Highlands and Islands) 
(Green): I am a member of WWF and Friends of 
the Earth Scotland. 

The Convener: We move to questions. Would 
any member like to kick off this morning? 

Eleanor Scott: In its submission, the League 
Against Cruel Sports asked for a ban on snares, 
rather than just a tightening up of the regulations. 
Could you expand on why you feel that that is 
necessary? 

Douglas Batchelor (League Against Cruel 
Sports): The principal problem we have with 
snares is that people are indiscriminate in their 
use. The snare is not an intelligent device, and an 
animal caught in a snare can suffer seriously. I 
gave the clerk a couple of photographs showing 
the sort of things that can happen when a perfectly 
legal snare is used. The first one shows a badger 
that has been caught in a snare and is suffering 
from pressure necrosis as a result. The second 
one shows what happens when an animal caught 
in a legal snare starts to struggle and the snare 
gets into a knot, so that what started off as a free-
running snare becomes a trap from which they 
cannot escape. Our concern over snares is simply 
that they cannot be used in a humane manner and 
that they cause unnecessary suffering. That is why 
we believe they should be banned. 

I also brought a couple of snares so that you can 
see just how simple a device they are. The snare I 
am holding started off as a legal, free-running 
snare. You can see that it is basically just a 
garrotte. The wire has become slightly kinked and 
bent. How would someone moving about the 
countryside know whether it is legal? If you put it 
round your wrist, I could not guarantee that you 
would be able to get it off with one hand. That is 
what is suggested as a legal form of pest control, 
but we say that it causes unnecessary suffering. 

We notice that the bill suggests that checking 
snares once every 24 hours is enough. For a wild 
animal caught in such a snare, 24 hours is an 
incredibly long time. I know that the British 
Association for Shooting and Conservation has 
suggested that snares should be checked once 
every 12 hours but, in reality, that assumes that 
people work seven days a week and go round all 
their snares twice a day. That just does not 
happen in the real world, and that is why we 
believe snares should be banned. 

Maureen Macmillan (Highlands and Islands) 
(Lab): Could not good management practices 
mitigate the effect of the snares? For example, 
what if legal snares were allowed to be used only 
once, so that they would not deteriorate and cause 
the problems that you talked about? What if land 
managers were allowed to lay only as many 
snares as they could get round in 24 hours? I 
believe that there are developments such that one 
can get an electronic signal from a snare, which 
would alert the land manager that an animal had 
been caught, so they could go and see to it 
immediately. Is the problem the snares 
themselves, or the fact that the animals are left in 
them for a long period of time? 

Douglas Batchelor: It is both. The free-running 
snare—which is the only one that is legal—can 
lead to the animal being caught for a considerable 
period of time. If you or I knew that we were 
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caught and could not get away, we might stop 
struggling and, in effect, accept that we had to wait 
until somebody came to let us out. That is not true 
for an animal. It will just carry on thrashing around 
until it chokes to death, suffers some severe injury 
or dies in the process. Intelligent snares are 
possible, but we are talking about snares that cost 
pence. They are basically just a piece of twisted 
wire. An electronic snare that will transmit a signal 
across a 3,000 acre estate is fairly serious high 
technology. It might also be quite a trek for 
somebody to get to the relevant snare. So, yes, 
that would be possible, but we do not think that it 
would be practical in economic terms or in any 
normal working situation. 

Maureen Macmillan: I have no idea how 
expensive it would be, but if it were possible to get 
a device that could be detached from a snare and 
put on to a new snare, so that it would not have to 
be thrown away with the snare, and if the animal 
could be dealt with speedily, would that take away 
a lot of your worries? 

Douglas Batchelor: It would reduce our 
concerns, but we would still be worried about how 
speedily that could be done. With one 
gamekeeper dealing with 3,000 or 4,000 acres of 
estate, speed is relative, and some estates have 
hundreds, if not thousands, of snares laid out. We 
are not talking about one snare on one estate 
being used to trap one rogue animal. We are 
talking about a programme of control that is 
applied to hundreds of predators across the 
estate. We think that, in those circumstances, 
what you suggest just would not work.  

Maureen Macmillan: A good land manager 
would not lay so many snares that he could not 
look after them. Presumably, there would need to 
be guidance about that in the bill, so that people 
lay only as many snares as they can deal with and 
do not lay snares that will be left unattended. 

Douglas Batchelor: Our experience is that 
people lay an awful lot of snares. There will be a 
relatively small number of staff with a large area of 
land to cover, so they lay out hundreds of snares. 
They struggle to see them on a routine basis, they 
are clearly unable to manage huge areas and they 
are not selective enough in the way that you 
describe. It is not as if they target one place one 
day and then take up all the snares and target 
another place the next day. That is not the way 
they work. Some of those estates have thousands 
of snares laid out round them, and people 
genuinely struggle to inspect them. The difficulty 
when it comes to enforceability is how on earth we 
can know whether somebody has inspected a 
snare or not. There is no record; there is no punch 
card to say, “I’ve been checked 12 hours ago.” 

Maureen Macmillan: The police have said in 
evidence that if snares were banned there would 
probably be more poisoning. What do you think? 

Douglas Batchelor: Poisoning is already illegal. 
It is not correct to suggest that we should not ban 
something cruel because something that is 
already illegal might take place more often. If we 
look at what has happened in the countryside, we 
see that there are concerns about the poisoning of 
raptors. Rabbits are the main elements in the diet 
of raptors, and particularly of buzzards, and 
people are now snaring rabbits because there are 
not enough buzzards to deal with them, and so it 
goes on. There is not much logic in saying that we 
should allow snaring to continue, although there 
are problems with it, simply because other people 
might do worse things that would lead to more 
problems. That is an unusual defence.  

Nora Radcliffe (Gordon) (LD): I have more 
questions about snares. Some of the written 
evidence that we have received suggests that, 
instead of describing prescribed snares as self-
locking, we should describe them as not free-
running, which would include legal snares that had 
been rendered illegal by becoming rusty. Would 
you agree that that is a better definition? 

Douglas Batchelor: It helps. The point that we 
were trying to make is that what starts off as a 
free-running snare can very easily stop being one. 
That can happen because the wire gets kinked or 
because the animal’s fur gets tangled up in it so 
that it will no longer run free, and the little check 
grommet that sits on the wire and stops it running 
to total closure can come loose and run down the 
wire.  

On enforceability, it is very difficult to check 
whether the snare that you are looking at fits the 
bill. It might have started off legal and become 
illegal just because it has become rusty and 
broken down. That is a real enforcement problem, 
and it would be much simpler just not to have 
them, so that everybody knows exactly where they 
stand. If it becomes a case of saying, “Maybe it is; 
maybe it isn’t,” we would be testing snares 
individually to see if they still fit the law today, 
whether or not they fitted it last week or on some 
other occasion.  

Nora Radcliffe: The Scottish Society for the 
Prevention of Cruelty to Animals also suggested 
that snares should have some sort of identity tag 
to relate them to the person who had set them. 
Would that be a good provision?  

Douglas Batchelor: If we are to have snares, 
yes, at least— 

Nora Radcliffe: I am asking the question on the 
basis that we are not talking about a total ban.  

Douglas Batchelor: On that assumption, 
something that can at least show whose snare it is 
would be useful. At least one could go back and 
say, “What’s your snare doing in that space?” 
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Nora Radcliffe: I would like to raise another 
issue. We have been told that there is a type of 
snare that is being used in the United States that 
is like a spring trap but which is padded with 
neoprene or rubber. It is not like the old gin traps, 
which were really quite revolting. Do you think that 
something of that description would be better as a 
form of restraint that would not kill? Would that be 
a better mechanism for trapping wild animals? 

10:15 
Douglas Batchelor: In our experience, when a 

wild animal is caught in any trap from which it 
cannot escape, it will thrash around until it can 
escape, and may do itself considerable damage in 
the process. I suppose that it is better to be held 
by a gloved hand than by a straight piece of wire, 
but that is still a prolonged restraint, which will 
cause problems. 

When more humane alternatives are available, 
they should be used. The matter comes down to 
proportionality. How can the selection of a more 
cruel method be justified when a more humane 
one is available? We argue that people should not 
be free to make such a selection. 

Nora Radcliffe: Are we sticking with snares, or 
can I ask about other matters? 

The Convener: We will keep to snares until 
people have exhausted their questions, which are 
detailed. 

Mr Alasdair Morrison (Western Isles) (Lab): I 
would like further clarification about snaring. Do 
you oppose the indiscriminate nature of snaring or 
snaring per se? 

Douglas Batchelor: We oppose both. We are 
against snaring because we do not believe that it 
can be done humanely. We are also concerned 
about the fact that it is indiscriminate. It is on the 
record that not only the target animals but all sorts 
of animals, from domestic pets to protected 
animals, are caught in snares, because snares 
have no intelligence to discriminate between the 
animals that are caught in them. 

We are concerned about the legality of snares 
under the Bern convention. The convention allows 
restraint by snare, but it does not allow killing by 
snare. We and others have evidence that snares 
kill. The exemptions that the Government 
registered under the Bern convention do not cover 
killing by snares, yet our evidence suggests that 
animals die in snares and as a result of injuries 
that they receive in snares. Those two facts call 
into question the legality of the snaring process, 
which is cruel and unnecessary. 

Mr Morrison: Do you not accept that it is 
possible for a responsible crofter, for example, 
who wants to protect a valuable crop that is in its 

early stages and is fenced, to dispatch rabbits 
humanely using snaring? That is not indiscriminate 
and requires the crofter’s attention. 

Douglas Batchelor: I take the point, but the 
guidance that the Department for Environment, 
Food and Rural Affairs issued about the most 
effective methods of rabbit control in areas with a 
rabbit control problem says that gassing should be 
used in warrens at the right time of year. If that is 
undertaken at the right time of year, it is massively 
effective and is discriminate. The only possible 
collateral damage could be to something else that 
had taken refuge in a warren. DEFRA 
recommended that as a more effective method of 
controlling a localised rabbit problem; it certainly 
did not recommend snaring. 

Mr Morrison: Do you also accept that some 
who snare eat the product that is ensnared? 

Douglas Batchelor: That is true, but people 
also go out to shoot rabbits that they eat. Saying 
that people need to snare so that they can eat 
moves the discussion from being about pest 
control to being about one for the pot. The issue is 
a matter of scale. 

Rob Gibson (Highlands and Islands) (SNP): 
The subject raises questions about land 
management in general. You said that it would be 
impossible for people to look after snares that are 
spread over tens of thousands of acres, because 
thousands of snares might be involved and not 
enough manpower would be available. You have 
now answered a question about what might 
happen on a croft, which is a small piece of land, 
by suggesting another argument against snares. 
Without snares, how will people manage land on 
the large scale that exists in Scotland to maintain 
biodiversity? 

Douglas Batchelor: If you are asking the 
question in the context of land management on 
what we might call sporting estates, which are 
concerned with grouse shooting, pheasant 
shooting and possibly partridge shooting, I would 
point out that they are relatively extensive areas of 
land with relatively small numbers of staff. In such 
areas, nature manages biodiversity quite 
satisfactorily. The problem is that, when people 
start picking on particular animals, they start to 
unpick the chain of nature. That is what has 
caused the problems. I talked about the shooting 
and poisoning of raptors, which takes out the top 
end of a natural chain and forces people to start 
snaring to deal with the problems that are caused 
by that. In terms of the wider aspects of land 
management, there are good arguments for 
leaving the job to nature and not over-interfering. 
As soon as you interfere at one level, you cause a 
problem at another because you have interrupted 
the natural process that was there before you 
came along. 
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Our view was that the majority of people do not 
like to see cruelty in the countryside and that they 
value wildlife and biodiversity. The possibility of 
banning snaring gives us an opportunity to help to 
guarantee biodiversity and restrict cruelty to 
animals. 

Rob Gibson: The common agricultural policy’s 
tendency as regards farms is, perhaps, towards 
land management activities and away from 
farming. However, there is still a need in a farm to 
control vermin. The need to interfere in the 
process comes from the fact that the farmer is 
creating an artificial environment. The artificial 
environment of a farm, whatever stock or crops 
are concerned, necessitates vermin being dealt 
with. We cannot leave the management of vermin 
to nature unless we give up farming. I take it that 
that is what you are suggesting. 

Douglas Batchelor: No. I am saying that 
people should be a lot more discriminate in what 
they do and how they do it. The area of fox 
predation has been particularly well researched. 
Papers that have been published concerning 
three-year studies of losses to foxes on Scottish 
sheep farms show a loss of between 0.6 per cent 
and 1.2 per cent. However, there is a question 
about whether those lambs were taken after death 
or before death. In other words, is the fox the 
cause of the death or is it a bit like a rural dustbin 
man who goes around collecting animals that have 
died? The research also showed that attempts to 
reduce fox numbers have almost no impact on the 
losses to foxes from sheep farms, except in those 
odd cases in which someone with a rifle goes 
lamping and targets the right fox at the scene of 
the crime. The same is true in a lot of other 
situations. The suggestion that, somehow, snaring 
a rabbit in the middle of the breeding season will 
make a difference to the overall rabbit population 
does not make sense. The population is controlled 
by natural predators in that season, to an extent. 
DEFRA recommended that, to have a significant 
effect on the numbers, you should gas the rabbits 
when they are in their burrows during the winter. 
The snares that you see throughout the year all 
over the estates that we are talking about make no 
significant difference to the overall numbers; they 
just cause suffering.  

Rob Gibson: I am not talking about a particular 
kind of estate; I am talking about land 
management, which involves farms and crofts as 
well. They are a natural part of our landscape. I 
question whether gassing is something that 
everybody can afford and I suspect that it would 
be extremely difficult to organise. I would like to 
hear about some other alternatives to snaring. It is 
important to have that information on the record so 
that we can have a practical view of how land can 
be managed. 

Douglas Batchelor: For rabbits, DEFRA said 
that gassing was far more cost-effective than 
snaring, was selective and could control a rabbit 
infestation problem, with which one can be 
required to deal by law. Therefore, there was a 
practical solution to the problem. 

The Convener: You say in your evidence that 
the difference between legal and illegal snares is 
not always clear. Much of the discussion has 
focused on the situation if snaring were not made 
illegal. What is the difficulty with knowing what is 
and is not legal?  

Douglas Batchelor: The principal difficulty with 
snares is that one can start off with a brand new, 
free-running snare that has a proper check on it 
and which is perfectly legal under current law, but 
if the snare becomes rusty, the check stops 
moving up and down the wire or the wire becomes 
kinked so that it is no longer free-running, the 
snare becomes illegal. That causes problems 
because nobody can be sure whether the snare is 
legal or illegal.  

Other evidence raised the question of what 
happens when somebody realises that their snare, 
which was legal, is now illegal and tries to correct 
the situation by taking it back to be repaired. 
Would they be committing an offence in those 
circumstances? The problem is created by the fact 
that a snare can be either legal or illegal, 
depending on how it has been treated.  

Rob Gibson: My question is for Eleanor 
Dickson. 

The Convener: Is it on the same issue? 

Rob Gibson: No. 

The Convener: I want to gather the same 
issues together so that we deal with them 
properly. 

Mr Morrison: As someone who has used 
snares, I am not familiar with the expression 
“kinked” in relation to a snare. If it is kinked, it is no 
longer effective. Anyone who uses snares ensures 
that they are free-running and effective. If it is 
kinked, it is no longer a snare; it is just a piece of 
wire hanging from a fence or attached to a peg.  

Douglas Batchelor: You are right if the kinking 
occurred before the snare was set. Our problem is 
with the fact that an animal caught in a free-
running snare can kink the wire. The snare might 
have been legal up to the point at which the 
animal was caught in it, but could become illegal in 
the process of the animal thrashing around—as 
the photographs show—because the snare is no 
longer free-running. Instead of operating in the 
way that it legally could under the Bern 
convention, by restraining but not injuring, it 
becomes illegal because of what happens to it. 
One of the principal problems is that a snare is 
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such a crude device and is so indiscriminate in its 
application that it can and does lead to deaths and 
cruelty. 

The Convener: We have spent a lot of time on 
that matter, but it was important because 
members were interested in it and because of the 
different representations that we have received on 
that part of the bill. It was worth teasing out. 

I am conscious that Eleanor Dickson from the 
Whale and Dolphin Conservation Society is with 
us. Who wants to kick off, or are there other issues 
to address in the evidence from the League 
Against Cruel Sports? 

Nora Radcliffe: At the end of the submission, 
the League Against Cruel Sports states that 
reared birds such as pheasants fall between two 
stools under legal protection, in that they are 
neither farmed nor wild. What protection would 
they be afforded if they were regarded as farmed 
rather than as reared for shooting and so not fully 
wild? 

Douglas Batchelor: If one treated pheasants as 
farmed animals—even if they are looked after and 
fed in the woodland after they have been released 
from the pens—the same animal welfare rules 
would apply to them as apply to any animal that is 
farmed. The alternative is to say that they are wild 
animals, in which case they should be subject to 
the same protection measures as are other wild 
animals in the bill. Pheasants seem to be 
classified as not farmed, but—exceptionally—not 
wild. We do not think that that makes sense. They 
should be either one or the other. Our argument is 
that they should be treated as farmed animals 
because they are introduced. The bill could go 
either way, but to have the pheasants nowhere 
seems wrong.  

Nora Radcliffe: I would like to have a clearer 
understanding of what is meant by 
“The issue of ‘catching up’ of birds … for the purpose of 
shooting them or their offspring.” 

Will you expand on that so that we are clear what 
we are talking about? 

Douglas Batchelor: There should be control 
over such things because they get awfully close to 
other types of activity—people collecting birds or 
eggs and doing things with them—that we want to 
catch within the law. That creates all sorts of 
dangers and we suggest that there must be very 
clear boundaries for the catching up of birds. If it is 
going to be allowed at all, there should be a 
process for establishing the necessity of it and 
showing why it would be good for biodiversity. To 
leave the practice uncontrolled would leave a gap 
that we might later regret. 

Nora Radcliffe: Thank you. 

Alex Johnstone (North East Scotland) (Con): 
Do you accept that the controls that you are 
suggesting would have a significant impact on the 
deliberate and direct management of game 
species in the Scottish countryside? 

10:30 
Douglas Batchelor: They might do. There are 

issues of ownership, but in Scotland there is also a 
feeling that the countryside is everyone’s, which is 
what lies behind our suggestions. We have a 
structure for making decisions about wildlife that 
varies from prescription through to consultation 
through to licensing. It is appropriate that those 
issues should be considered within that process. 

Releasing tens of thousands of pheasants into a 
given area has an impact on biodiversity and 
wildlife. There might be a perfectly good 
commercial reason behind it, but it has a 
significant impact nonetheless. If practices could 
lead to the persecution of animals and the 
reduction in raptors that we have seen, they 
should be considered before they are freely 
allowed. 

Alex Johnstone: Do you consider species such 
as the pheasant and the red-legged partridge to 
be indigenous wild species or introduced aliens? 

Douglas Batchelor: The pheasant is primarily 
an introduced species because there are 
approximately 30 million pheasants introduced into 
the UK countryside every year. 

Alex Johnstone: Are you suggesting that we 
should treat them as a wild species, or should we 
continue to treat them as a species that is reared 
or supported in the environment for shooting 
purposes? 

Douglas Batchelor: I suggest that they be 
treated as a farmed species, because they are 
introduced, reared and released, or farmed, for 
commercial gain. That is what happens. It is a big 
business, so why not treat it as such and expect 
the same animal welfare standards to apply as 
apply to other similar businesses? 

Alex Johnstone: How far would you take that? 
For example, we do not rear poultry and release 
them into the countryside for shooting. That would 
not be acceptable. Are you suggesting that we 
should treat pheasants in the same way as we 
treat poultry? 

Douglas Batchelor: That is for you to judge, not 
me. I see where you are going with your 
questions. The question is about whether it is 
humane to release free-range poultry into the 
countryside for shooting. If you apply that question 
to the other species that we are talking about, you 
would have to ask yourself whether you are 
satisfied that the methods involved in the rearing 
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and killing of those species are humane. If you are 
satisfied that the methods are humane, I presume 
that you would not have a problem with the 
practice. If you are not satisfied with the methods, 
surely you would be concerned. 

The Convener: We move on to our second 
witness. I want to explore the code of conduct that 
Eleanor Dickson talks about. The submission 
mentions quite a lot about the potential benefit of a 
code that might have legislative backing. Will you 
say a bit more about the confusing variety of 
codes that is mentioned in your submission? Will 
you give a sense of how different those codes 
are? 

Eleanor Dickson (Whale and Dolphin 
Conservation Society): Yes. In the Moray firth, a 
scheme called the dolphin space programme was 
set up in 1995. The code of conduct states that, if 
dolphins or cetaceans are seen, the operator 
should not go off their course but should maintain 
their course. That type of code of conduct would 
involve not approaching cetaceans. Another type 
of code of conduct might say that cetaceans 
should not be approached head on. That is an 
important component of many codes of conduct. 
Boat operators should approach at a no-wake 
speed if cetaceans are to be approached. If there 
are calves in the group, extra care should be 
taken. Some codes of conduct address the issue 
of how close boat operators should get to dolphins 
or other cetaceans. 

The Convener: Should there be a standard 
code, or could there be problems because of local 
differences? How would you build in flexibility? 

Eleanor Dickson: We ask for a generic code of 
conduct with the option of adding local clauses for 
particular species or particularly sensitive areas. 

Rob Gibson: I would like to ask about your 
submission in relation to part 1, on biodiversity. 
You say that you 
“assume that the provisions of the bill are to apply out to 
12nm”. 

Do you think that an amendment to the bill should 
clarify that? If so, why? 

Eleanor Dickson: We would ask that the bill 
state that provisions should apply out to 12 
nautical miles. 

Rob Gibson: And why? 

Eleanor Dickson: Marine wildlife is very 
important to Scotland and we should protect it out 
to 12 nautical miles. At a later stage, we will be 
campaigning for comprehensive marine legislation 
through Scottish Environmental LINK. 

Rob Gibson: Enforcement of the provisions in 
the bill to protect species will involve more training 
and resources. If the provisions extended to a limit 

of 12 nautical miles, how many extra officers 
would have to be employed to deal with the 
marine end of activity as well as the land end? 
Wildlife officers have been mentioned. 

Eleanor Dickson: We think that the Maritime 
and Coastguard Agency could be involved, as it 
obviously has marine expertise. At the moment, 
many of the people who deal with this sort of issue 
are from a non-marine and non-conservation 
background. We need people who are familiar with 
the marine environment to deal with the issues. 

Rob Gibson: Is that not the kind of job that the 
fisheries protection services do? 

Eleanor Dickson: Yes, to a certain extent, but 
other issues arise. I have talked about the problem 
of boat interactions with dolphins and we mention 
it in our written evidence. That is a really big 
problem, which fisheries patrols do not deal with. I 
have given images to the clerk of a dolphin calf in 
New Zealand that was hit by a propeller and died. 
In the Moray firth, we have only 130 dolphins and 
they are seriously threatened. We must deal with 
the problem urgently. 

Nora Radcliffe: In your evidence, you say that 
you broadly support an argument that others have 
made—that we should be wary of tacking too 
many things to do with marine environment  
protection on to this bill. You suggest that there 
should be comprehensive legislation in future, but 
should a generic code of conduct be produced in 
advance of comprehensive legislation on marine 
protection? 

Eleanor Dickson: Whale watching in Scotland 
is worth more than £1 million a year in direct 
spend. In the Moray firth, we have gone up from 
one operator 10 years ago to nine operators now. 
We must deal with the issue as a priority. Many 
other countries with whale watching have gone 
down the legislative route and have been very 
successful. At the moment, we have a voluntary 
code of conduct through the dolphin space 
programme. The code of conduct has been going 
for eight years but we still find, through 
anonymous monitoring, that people are not 
sticking to it. The issue must be addressed. 

Nora Radcliffe: So you think that we should 
address the matter now, as a matter of urgency, 
before taking the more comprehensive steps. 

Eleanor Dickson: Yes—doing so would fit well 
with current measures on wildlife crime. 

Nora Radcliffe: I wanted to ask you about 
enforcement, which you mention in your written 
evidence. You talk about 
“a lack of bodies with appropriate powers” 

and say that consideration should be given to the 
bodies that could enforce measures most 
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effectively. Should such things be left until we take 
a comprehensive look at the protection of the 
marine environment? 

Eleanor Dickson: Illegal salmon netting in the 
Moray firth is a serious problem for dolphins. In the 
past few years, we have lost at least two dolphins 
to illegal salmon nets. A campaign called 
operation fish net was launched about a year and 
a half ago. I have submitted a leaflet about it to the 
clerk. Last season, the district fishery boards 
found 54 illegal nets in the Moray firth. One of the 
fishery boards has reported dolphin sightings in 30 
per cent of cases when nets are being pulled in. 
The dolphin-watching industry in the Moray firth is 
worth a huge amount to local businesses. One 
operator alone has 20,000 people on his boat 
every year. An act by a small minority is seriously 
threatening the dolphin population. On top of that, 
it is threatening legal salmon fishing, which the 
fishery boards estimate is worth £25 million. The 
issue is serious and, if possible, should be 
addressed straight away. 

Nora Radcliffe: Is there a body that could be 
tasked with doing that, if it were given appropriate 
powers to do so? What powers would such a body 
need?  

Eleanor Dickson: We, and others, have found it 
difficult to report such wildlife crimes to the police 
because the police do not have the resources to 
deal with wildlife crime issues. On one occasion, it 
took six hours to get in touch with someone who 
could deal with the issue. When dolphins and nets 
are in the same area, it is a serious problem for 
us. We would suggest that more training is 
needed, so that there are more officers who know 
about wildlife crimes and how to deal with them. 
The wildlife liaison officer in our local area has 
many other police duties, so it is often impossible 
to get hold of him on wildlife crime issues. We 
need more resources and more training.  

Nora Radcliffe: Do you think that better police 
resources and better trained police officers are the 
answer? 

Eleanor Dickson: Absolutely.  

Maureen Macmillan: When you talk about 
penalties, you suggest that the courts do not 
realise the seriousness of the offence and that, 
although they might fix a penalty that is 
commensurate with the financial gain that was 
accrued by, say, an illegal salmon fisher, they do 
not address the conservation impact of the 
offence. Presumably your contention would be that 
swingeing fines or imprisonment would make an 
impact.  

Eleanor Dickson: The problem is that the 
penalties are so small and it is so difficult to get a 
conviction that there is little to deter people. Higher 
penalties would, I hope, act as a deterrent, and the 

police could put more resources in because they 
would feel that that would result in convictions. 
The dolphins in the Moray firth are important at a 
European level. They are the only population in 
Scotland. The loss of one or two dolphins is 
serious. The most recent study, in the mid-1990s, 
estimated that each dolphin is worth £60,000 to 
the local economy. The conservation point of view 
is important, but if we also consider the matter 
economically, what is happening is very serious.  

Maureen Macmillan: Do you have any 
examples of the sentences that are handed out for 
such crimes? 

Eleanor Dickson: According to the local fishery 
boards, fines are in the region of a few hundred 
pounds. 

Alex Johnstone: I want to clarify something that 
came up earlier. This is going to sound strange, 
but I am going to ask about it anyway because it is 
a side issue that is worth pursuing. How intelligent 
is a dolphin? 

Eleanor Dickson: Very intelligent. I do not know 
whether you are referring to the nets, but the nets 
that are being used are so fine that dolphins 
cannot pick them up on their echo location. 

Alex Johnstone: What I am concerned about 
relates to that, but it also relates to dolphin and 
whale watching. Where salmon are being affected 
by fishing nets, is there any extent to which 
dolphins are complicit? Do they approach nets to 
steal fish from them? 

Eleanor Dickson: No. The dolphin does not 
know that the net exists. 

Alex Johnstone: So it blunders in. 

Eleanor Dickson: Yes. When you think about it, 
people are going to put nets where the fish are, 
which is also where the dolphins congregate. The 
link is the places that are rich in fish life—they 
attract dolphins and possibly also those who set 
illegal nets. 

10:45 
Alex Johnstone: We talked earlier about the 

punishment fitting the crime. The reason why I 
asked the question was to establish whether the 
dolphin could be responsible for the crime. I think 
that we have cleared up that issue to my 
satisfaction. 

On a slightly different point, we are talking about 
codes of conduct for those who are involved in 
whale and dolphin watching. To what extent is 
there complicity between dolphins and those who 
are involved in watching them? I have heard that 
dolphins will regularly turn up at the same place to 
be watched, so to speak. I also understand that 
dolphins follow boats and that they can be injured 
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accidentally as a result of that. Are we talking 
about a code that is designed to protect a mammal 
that has no complicity in those activities or do we 
have to accept that dolphins will get themselves 
into situations in which it is conceivable that they 
could be injured by accident? 

Eleanor Dickson: Absolutely. There is no doubt 
that dolphins approach boats. The key thing is to 
ensure that it is their choice to do so. I am not sure 
whether you saw the image of the calf that was hit 
by a propeller. That could have been the result of 
erratic behaviour. We need to implement a code of 
conduct that states that a boat should keep going 
in one direction and not move in different 
directions. If it does that it can confuse the 
dolphins.  

If dolphins are bow-riding, they will be in close 
proximity to the boat. Any sudden movement by 
the skipper could impact seriously on the 
dolphin—it could result in death. I accept that 
dolphins approach boats, but they should be able 
to do that on their terms. If boats approach 
dolphins, the skippers need to do so carefully, at 
low speed and with a consistent direction, so that 
it is easier for the dolphins to know where the boat 
is. 

The Convener: Okay. Members have asked all 
of their questions. I thank the witnesses for their 
submissions and for answering our questions this 
morning. I suspend the meeting for a couple of 
minutes to allow for the changeover of panels. 

10:47 
Meeting suspended. 

10:50 
On resuming— 

The Convener: I welcome our second panel of 
witnesses: Dr Colin Shedden, the director in 
Scotland of the British Association for Shooting 
and Conservation; Bert Burnett from the Scottish 
Gamekeepers Association; and Ian McCall, 
director of the Game Conservancy Trust. We will 
not hear opening statements from the witnesses; 
we have already received written submissions, so 
let us move straight to questions. I ask members 
and witnesses to keep their questions and 
answers as focused as possible. It would be a 
good idea to focus on the key issues in the same 
way that we did with the previous panel. 

Alex Johnstone: Let us turn straight to snaring, 
which we covered extensively with the previous 
panel, as you will have heard. The bill will make it 
illegal to set a snare in a way that is “likely” to 
cause suffering. That has the effect of transferring 
the onus or responsibility on to the setter of the 
snare. Is that an acceptable way to proceed in 
your view? 

Bert Burnett (Scottish Gamekeepers 
Association): I think so. I invite Colin Shedden to 
give a full answer to that.  

Dr Colin Shedden (British Association for 
Shooting and Conservation): We have made a 
number of comments about this. We are 
concerned about the use of the phrase  
“likely to cause injury to wild animals”,  

which the explanatory notes describe as being 
more objective than  
“calculated to cause injury to wild animals”. 

I disagree with that approach. Likelihood refers 
to probability, and I wonder what level of 
probability we are actually talking about. Do we 
mean a 1 per cent, 10 per cent or 20 per cent 
probability of an event taking place? The change 
places considerable emphasis on the operator of 
the snare, and it effectively increases the level of 
risk assessment that has to be undertaken before 
a snare is set—I point out that risk assessment is 
currently undertaken when a snare is set. The bill 
introduces a much greater onus on the person 
who sets the snare, and it could reach the point at 
which it would be impracticable to set snares in a 
large number of situations in which they are 
commonly set now.  

Alex Johnstone: I am concerned to bring out 
the fact that it is possible—I believe—for a snare 
to be an indiscriminate and dangerous way to trap 
animals. However, in the hands of someone who 
is experienced and an expert in setting them, I 
believe that snares can be a precise pest-control 
tool. It is important that, in the future, they will be 
in the hands of people who know what they are 
doing. I am keen to get the witnesses’ view on 
whether it is possible to make a snare a 
discriminating and useful tool that does not cause 
suffering, if it is set by someone who knows what 
they are doing.  

Bert Burnett: Gamekeepers use such snares 
every day at the moment. You will have to ask 
other witnesses that question but, as far as we 
know, there have been very few instances of 
gamekeepers mal-using snares, for want of a 
better word.  

When we set a snare, we take every effort to 
catch what we are trying to catch. We put up 
blocks to prevent deer from getting near the snare, 
and we set the snare in places where we think 
there are only foxes running. We adhere to all the 
codes and keep away from badger sets. We do 
not want to go back to a snare and find something 
in it that we did not want to catch, as that means 
that we have to set the snare again.  

Alex Johnstone: Is it appropriate that more 
responsibility for the snare should rest on the 
setter of the snare than has previously been the 
case? 
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Bert Burnett: That is the current situation. If we 
were to set a snare and something happened that 
was against the law or the codes, we would be 
penalised.  

Alex Johnstone: If the law were tightened up, 
would you simply have to observe a tighter 
regulatory process when you used snares? 

Bert Burnett: Yes. 

Dr Shedden: I have heard comments in the 
past, especially relating to situations in England, in 
which the impression was given that hundreds or 
even thousands of snares are used, and that there 
is a widespread problem. A question was 
answered in Westminster on 6 March this year 
relating to the number of wildlife offences and the 
number that had been brought to court. Between 
1997 and 2001 in England and Wales, 11 cases 
were brought to court under section 11 of the 
Wildlife and Countryside Act 1981, of which six 
resulted in conviction. That suggests that there is 
roughly one conviction a year in England and 
Wales for snaring offences. As I said in our written 
evidence, we want to ensure that any legislative 
response is proportionate to the problem. 

The Convener: Are you saying that those 
figures suggest that there have been no 
prosecutions in Scotland and that, therefore, the 
problem is not an issue in Scotland? 

Dr Shedden: Unfortunately, the information for 
Scotland was not available, and I have not been 
able to track it down. The most recent information 
that I have uncovered came from England and 
Wales. 

The Convener: It is difficult to assume that, 
because something is the case in England and 
Wales, it will automatically be the case in 
Scotland. 

Dr Shedden: I agree, but I have no evidence 
that the incidence of snaring malpractice is much 
higher in Scotland than it is elsewhere in the UK. 

The Convener: There is an issue about whether 
there is a problem in this regard. You are talking 
about convictions, but other witnesses this 
morning have talked about problems with snares. 
It is difficult to compare and contrast those aspects 
of the issue. 

Roseanna Cunningham (Perth) (SNP): Was 
any information gleaned on the number of cases 
that had been reported rather than simply 
prosecutions? Criminal law is full of situations in 
which reported cases are not taken on to criminal 
proceedings, for example because of a lack of 
necessary evidence. The fact that there are 
evidential difficulties does not mean that 
something has not happened, of course. Whether 
we are talking about animal crime or rape, that can 
be a problem. 

Dr Shedden: I suggest that the next panel of 
witnesses might be in a better position to give you 
a clear answer to that question. 

Bert Burnett: As a professional who sets 
snares, I am led to believe that incidents of illegal 
snaring have been connected to people who are 
not professional gamekeepers. However, the 
statistics will just lump everyone together. 

Roseanna Cunningham: With respect, your 
evidence contains a couple of contradictions. You 
say that people from outwith the profession are 
responsible for some incidents and suggest that 
some people harbour grudges against 
gamekeepers. However, you also say that the 
majority of cases of deliberate wildlife crime are 
connected to frustration. 

Bert Burnett: With all due respect, I thought 
that we were talking about snaring at the moment. 
The comment about frustration relates to another 
matter. A lot of guys set snares for deer. Strangely 
enough, they set the snares and then do not go 
back to get the deer until later, so I do not know 
what the hell they do with the beasts when they 
get them. Snares that are set for deer invariably 
catch other things. As I say, that has nothing to do 
with gamekeepers. 

Roseanna Cunningham: I presume that the 
law is not just about gamekeepers but about 
anybody who sets snares. 

Bert Burnett: Right, but I am just asking you to 
make a distinction. If you are going to change the 
laws on snaring because poachers are catching 
badgers or whatever in their illegal snares, I do not 
see why we should be punished. We have a legal, 
well-managed way of catching foxes. 

11:00 
The Convener: One of my colleagues asked 

our first panel of witnesses whether snares could 
be identified so that people would know who had 
laid them. Do you think that that would be helpful? 

Bert Burnett: If it solved the problem, yes. 

Nora Radcliffe: It would not solve the problem 
of poachers. 

Bert Burnett: No, but it would solve the problem 
of us being held responsible for other people’s 
actions. A lot of things happen out there and are 
reported in the press along with the gamekeeper’s 
name. Consequently, everybody marries the 
gamekeeper and the incident when, in fact, the 
gamekeeper may not have been involved. 

Nora Radcliffe: I want to ask some general 
questions on the practicalities of snaring, and the 
witnesses can answer them as they choose. Some 
of the written evidence that we have received has 
pointed out that it may not be practical to check a 
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snare within 24 hours. For example, if you check a 
snare at 7 o’clock one morning, you would have to 
go back before 7 o’clock the next morning, even 
earlier the next morning and so on. Would it be 
more practical to specify 25 hours, to avoid the 
constant shifting to earlier times? 

We have mentioned identity tags for snares, but 
what about the definition of what is a legal or an 
illegal snare? Should a snare be identified as 
being free-running as opposed to being not self-
locking—if you see the distinction that I am 
making? 

Dr Shedden: I will touch on the first two points. 
We have raised the time problem. If the law says 
that a snare or trap has to be checked within 24 
hours, checking it at one minute past that time 
could constitute an offence. Our solution—that 
snares would have to be checked at least once in 
each 24-hour period after being set—goes some 
way towards addressing that. However, the 
solution that you suggest—which was also 
suggested by the Association of Chief Police 
Officers in Scotland—of making the period 25 or 
28 hours, would certainly help. 

Nora Radcliffe: I think that ACPOS said 28 
hours. 

Dr Shedden: I think that everyone agrees that 
leaving an animal in a snare for longer than 24 
hours—that is, up to 48 hours, as can happen just 
now—is not appropriate. Our code of practice 
recommends that, ideally, snares should be 
checked twice a day. However, a good solution 
could be the police suggestion of something like 
28 hours. 

During questions to the previous witnesses, I 
was thinking about the identification of snares. If 
the legislation goes ahead as drafted, it would 
become an offence for any unauthorised person to 
set a snare. Therefore, the only person setting a 
snare on any bit of ground would be an authorised 
person. That may take away the need to identify 
each snare with a serial number or something 
similar. 

In our written evidence, we included definitions 
for snares from our current leaflet. We feel that 
those definitions, which have been used in court, 
are adequate. 

Nora Radcliffe: Another practical concern 
arises over snares. If a keeper finds illegal snares, 
picks them up and puts them in his pocket, and is 
then apprehended as he goes home at night, he is 
technically in possession of illegal snares. Is it 
possible to put an illegal snare out of use? I 
imagine that, if you are checking snares, you will 
have some kind of wire clippers with you anyway. 
If you picked up an illegal snare and snipped it in a 
couple of places, would that put it out of use so 
that you could not be charged with being in 
possession of an illegal snare? 

Bert Burnett: We do not always carry pliers with 
us—we are not mechanics; we are gamekeepers. 
On our travels, we could find snares that had been 
set by somebody else. In those situations, I think 
that a gamekeeper would leave the snare—
possibly after having pulled it—and then sit and 
wait to see who would come to look at it. The main 
idea is to catch the guy and prevent him from 
setting such snares. 

If the snare has become self-locking by virtue of 
the fact that it is either rusty or damaged in some 
way, someone taking it home could be looked on 
in court as being in possession of a self-locking 
snare. If the gamekeeper wants to stay within the 
law, he will pick up the damaged snare and put it 
in his pocket—he might be able to repair it, and we 
often keep the swivels from old snares for 
repairing other ones—but if he is on his way home 
with the snare in his pocket and is stopped for 
anything, he will have committed an illegal act and 
will therefore technically become a criminal for 
having the thing in his pocket. I am not saying that 
the police would take it that far, but it could be 
done, and if somebody out there wanted to cause 
a bit of bother or if a policeman did not like you, 
you could be in trouble. 

Nora Radcliffe: There are ways of dealing with 
a trap when you pick it up that would render it 
useless as a snare, and that would protect you 
from such a charge.  

Bert Burnett: That is true, but you might want to 
take it home to repair it. If there is a kink, it would 
be quite hard to repair it with your hands, but you 
could go home and work on it properly with a pair 
of pliers until it came back into smooth-running 
action, or you could take the rust off it with a 
brush.  

Nora Radcliffe: I would like to ask a separate 
but related question about snaring. The Game 
Conservancy Trust’s evidence mentions the 
training courses that it makes available. What is 
the capacity of those courses, where are they 
available and would it be reasonable to expect 
people to have some sort of accreditation as a 
matter of course because such training is 
available? 

Ian McCall (Game Conservancy Trust): The 
courses were started up about five years ago 
following a court case in the north of England in 
which a judge expressed concern that apparently 
no training was required before somebody could 
set a snare. In reaction to that, although we and 
other organisations already ran a number of 
training courses that covered snaring, we set up 
specific half-day courses throughout the United 
Kingdom. Those courses are available on 
demand; the only thing that controls the demand is 
the fact that there is a cost involved in setting them 
up, so we need between 10 and 20 people to 
make them viable.  
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The courses cover the law as it stands and best 
practice, and then there is a section in which 
people have to set a snare. That is not a 
particularly easy part of the course to run, because 
quite often you are trying to teach somebody who 
has been setting traps for 30 years and probably 
knows more about it than you do. It is a bit like 
teaching your grandmother how to suck eggs. 
That said, the gamekeeping fraternity in Scotland 
has taken to the courses extremely well. Although 
we issue a certificate, it has no legal standing; it is 
just a Game Conservancy Trust certificate to show 
that people have attended the course and have 
demonstrated that they can set a snare 
competently.  

Roseanna Cunningham: I want to move on to 
the issue of recklessness. I do not know whether 
all the questions on snaring are finished.  

The Convener: Have we picked up all the 
snaring issues? 

Eleanor Scott: I have another question about 
snares. I want to ask all the panel members about 
their own experiences of snares. We have seen 
some photographs of animals that have died in 
snares that are meant to catch and restrain rather 
than to kill. In the witnesses’ experience, in what 
state are the animals that they find in the snares? 
What steps do they take when they find non-target 
species caught in snares? 

Bert Burnett: Well, if you get a non-target 
species, you let it go. You release it. 

Eleanor Scott: Would you then not set a snare 
in that area again? 

Bert Burnett: You would move the snare, 
because there would obviously be a problem. 

Eleanor Scott: Is that a code of practice that is 
generally followed? 

Bert Burnett: Yes. Most of the non-target 
species that we get in snares are rabbits, which, 
as you can imagine, are quite abundant. They run 
through the woods using the same tracks as foxes 
and other animals.  

Eleanor Scott: Of the animals that you catch, 
what proportion is already dead when they are 
found? 

Bert Burnett: Very few. Rabbits and hares are 
usually dead, because the traps take them around 
the neck. We are taking measures not to catch 
deer, and I personally set traps in such a way that 
the deer would have great difficulty getting into the 
snare, so the problem tends not to arise. If the trap 
catches a deer by the leg inadvertently, there is 
obviously damage and you could not possibly let 
the animal go. You just have to kill it humanely, 
and that is the end of the deer, unfortunately.  

Eleanor Scott: Are the foxes that you catch 
usually still alive? 

Bert Burnett: Yes.  

Nora Radcliffe: This question is for the British 
Association for Shooting and Conservation. Your 
written evidence comments about something that 
should be cross-referenced to the outdoor access 
code. I presume that you have drawn that to the 
attention of the people who work on the outdoor 
access code.  

Dr Shedden: I have drawn a number of things 
to their attention of late. The draft access code 
went to the board of Scottish Natural Heritage 
about two weeks ago, so it is probably too late for 
this point to be included in it. If a specific offence 
of crossing land in possession of a self-locking 
snare were to be created, for instance, that should 
be incorporated into the access code at some 
point, in the same way that other illegal acts are 
highlighted in the code.  

Bert Burnett: There is currently a loophole in 
the law whereby somebody who comes along and 
sets a snare for deer can say in their defence that 
they were in fact out to catch foxes. There is 
apparently no law against someone setting a 
snare to catch a fox. The bill recommends that that 
should be changed, which would be brilliant, 
because that defence allows half of those people 
to get away with stuff.  

The Convener: So you support the tightening 
up of those provisions.  

Bert Burnett: Providing that that does not 
restrict the guys who use snares legally.  

The Convener: Therefore, the challenge is 
knowing who is using such traps illegally and who 
is using them legally. There is an issue around 
how the legislation will help enforcement agencies 
to distinguish between legal traps and illegal traps 
and to ascertain how they are being used. 
Permission will be required for people to use traps 
in their own areas. It will be a huge issue to 
implement that in practice.  

Bert Burnett: I cannot speak for anyone else; I 
am speaking from the point of view of the 
professional gamekeeper, who is only trying to 
look after wildlife in the countryside and protect it 
from predators. We have our codes, and many 
gamekeepers have been doing the job for years. 
We do not appear to have a problem with 
prosecutions. If it could be left that way, we would 
be happy.  

The Convener: Let us return to the issue of 
recklessness, which Roseanna Cunningham 
raised earlier.  

Roseanna Cunningham: It is obvious from the 
evidence that at least two of the organisations 
represented here are concerned about the bill’s 
insertion of the term “recklessly”. You have raised 
a number of concerns about what might happen 
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as a result of that. The criminal law is full of the 
term “reckless” in application to other crimes, so it 
is well understood in the courts.  

Have you read the evidence from the 
Association of Chief Police Officers in Scotland? I 
see one witness nodding and one shaking their 
head. ACPOS welcomes that change because, in 
its view, it will make things more straightforward 
and transparent. It does not use those words, but I 
think that that is what the association means. It 
gives two examples of cases in which, if there had 
been a test of recklessness, convictions would 
have been secured. I assume that the cases 
outlined by ACPOS are actual ones, and most 
people, on reading them, would be surprised were 
a conviction not arrived at in them. I note that the 
British Association for Shooting and Conservation 
witness has read the ACPOS evidence. I am not 
sure whether Bert Burnett would be able to look at 
it now.  

Bert Burnett: Do I have to speed read?  

Roseanna Cunningham: It is actually just two 
paragraphs, so somebody could perhaps pass that 
to Bert while Dr Shedden is commenting. It seems 
that what ACPOS is saying is correct, and that 
your concerns about the word “recklessly” are 
unnecessary and unfounded.  

Dr Shedden: The example given by ACPOS 
was a clear one, and I support the argument that it 
puts forward in that case. I am concerned, 
however, about something that is slightly less 
obvious. The best illustration of that would involve 
someone working in game management in an 
uplands area. For example, a gamekeeper might 
dig a grouse butt without realising that he was 
digging it on an area of ground where a very rare 
fern featured in one of the relevant schedules—the 
alpine woodsia or something like that—is growing. 
Those ferns are monitored annually. Imagine that 
someone comes along and finds that a small, 
important local colony of that plant has now 
disappeared because of the digging of that grouse 
butt. Would that keeper’s actions be regarded as 
reckless if he were totally unaware of that colony 
of very small plants? Under existing legislation, he 
would be innocent, as it was not his intention to 
damage the plants. However, under the new 
legislation, his actions might be regarded as being 
reckless. 

Roseanna Cunningham: Would not the 
prosecuting authorities consider the likelihood of 
someone knowing that a red kite, as opposed to 
an extremely rare species of fern that hardly 
anyone has heard of, was a protected species? 
Do you accept that, when it comes down to it, 
there will still have to be evidence that the action 
was reckless? Recklessness is an accepted 
criminal concept and, therefore, requires evidence. 
It is not simply guilt by certification. 

Dr Shedden: I agree, but I am still concerned as 
to whether each person undertaking land 
management in the countryside would be 
expected to have a full knowledge of the presence 
or otherwise of protected species of not only 
animals and birds but plants, whose presence it is 
much harder to identify. 

11:15 
Bert Burnett: On snares, occasionally—and 

unintentionally—we catch a species that we did 
not want to catch. Malevolent prosecutions could 
be brought because that could be regarded as 
recklessness. People could say that we should not 
have set the snare on a particular track because a 
deer was using that track. I might have taken all 
precautions to stop the deer going into the area, 
but it could still go in anyway and, in its thrashing 
about, remove the stuff that I had set up to stop it 
initially. The prosecutors would not be aware of 
the precautions that I had taken, and I would be 
charged with recklessness. 

Roseanna Cunningham: Are you saying that 
you think that the Procurator Fiscal Service 
undertakes malevolent prosecutions? 

Bert Burnett: No. Malelo— It is a difficult word 
to say, so maybe it is the wrong word altogether. 

Roseanna Cunningham: It is in your evidence.  

Bert Burnett: Yes, but in connection to another 
issue. I am pointing out that, even though a snare 
was set with the best intentions, it would be 
possible for us to be charged with recklessness 
and have no defence. How could we prove that we 
did not set it recklessly? 

Roseanna Cunningham: It would have to be 
proved that you did. That is the basis of criminal 
law in Scotland—the prosecution must prove that 
you did it recklessly; you do not have to prove that 
you did not. 

Bert Burnett: I would not have a defence 
against the charge if the area of the snare was 
churned up because the animal that was caught 
was walking around and around. Recklessness is 
a dangerous word. 

Roseanna Cunningham: As I said earlier, the 
concept is well known in Scottish criminal law and 
I would be astonished if it were applied differently 
to wildlife crime than it is to other crimes.  

I think we have explored the issue sufficiently. 

Rob Gibson: The Game Conservancy Trust 
expressed concerns about the powers of wildlife 
inspectors and said that they should not be given 
powers that are currently reserved to trained 
police officers. Could you elaborate on that? 

Ian McCall: I am led to believe that we might 
have misunderstood part of the bill, but we are 
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concerned that the powers to search for and seize 
evidence that are reserved to trained police 
officers might—if we read the bill correctly, which I 
hope that we did not—be transferred to non-police 
officers. We are concerned about that from the 
point of view of our liberties and of the operation of 
the law. It is quite understandable that police 
officers should be allowed to do that sort of thing 
and that they should be accompanied by experts. I 
hope that I can be reassured that what I thought 
was in the bill is not in fact in the bill.  

Rob Gibson: That is something that we will 
have to clarify. Let us take the example of 
pesticides, which are searched for at the moment. 
You do not comment in your evidence on the 
proposal regarding the possession of pesticides. Is 
that because you are content with the proposals? 

Ian McCall: Yes.  
Rob Gibson: What about the likes of 

Carbofuran, which RSPB Scotland and others 
mention as a major source of problems? 

Ian McCall: What is the question? 
Rob Gibson: Carbofuran is licensed as a soil 

treatment for a limited number of crops—mainly 
root crops—so why would a gamekeeper or a land 
manager on a shooting estate have access to it? 

Ian McCall: They should have access to it only 
if they have a chemical store, and there is already 
a whole suite of legislation governing that. I know 
a bit more about that because I also happen to be 
a farmer, albeit a part-time one. There is no 
justification for gamekeepers or land managers to 
possess such chemicals.  

Rob Gibson: Yet that is one of the main 
sources of problems at the moment, particularly 
with regard to the poisoning of raptors.  

Ian McCall: It is true that it is one of the main 
chemicals found in cases of illegal poisoning, but it 
is not legal to possess it unless you have a good 
agricultural reason to do so. It must be kept in a 
chemical store and you must have documentation 
to show how much you have used; if you have 
used a certain amount, any that is left should be in 
the chemical store. That is the law as it stands and 
I am familiar with it because, as I said, I am a 
farmer.  

The Convener: Perhaps that is more a question 
for Colin Shedden. The British Association for 
Shooting and Conservation is uncomfortable with 
the inclusion of the new section on the possession 
of pesticides and has concerns about the fact that 
what were once common garden pesticides will 
come under the remit of the legislation. 
Presumably an amnesty would be a way of 
dealing with the situation. People could hand in 
pesticides that are not required and for which they 
have no use and the bill could then come into 
operation. 

Dr Shedden: You are right that that is probably 
the way of handling the situation, but there is no 
indication in the bill that the consequential 
provisions would actually come into play. We just 
wanted to highlight the fact that, although 
introducing open-ended legislation that could ban 
a number of pesticides may seem good on paper, 
the practicalities have to be fully explored, as you 
pointed out. Substances such as Paraquat could 
fall into that category and a large number of 
garden sheds probably contain proprietary drugs 
of some description containing Paraquat, which 
would then fall under the legislation and have to 
be destroyed in some way.  

The Convener: The problem is not so much 
with the legislative provisions in the bill; it is more 
about making people aware of them. We would 
not be comfortable with the fact that such 
chemicals were in people’s garden sheds anyway, 
so the bill could be a good way of getting rid of 
dangerous chemicals that should not be out there.  

Dr Shedden: There may be benefits such as 
that. Depending on which chemicals are 
mentioned in the legislation, there could be 
practical problems for the people who currently 
use them. Without knowing or even having an 
indication of which pesticides could be included, it 
is difficult to say. 

The Convener: That is clearly something that 
we can put to the minister when we get to our 
wrap-up session.  

Alex Johnstone: I want to follow through one or 
two of the things that we have been saying to see 
whether we can come to a conclusion on one 
specific issue. We have not said a lot about the 
possession of pesticides, because I do not think 
that we have a lot to disagree on. The provisions 
in the bill are useful and I suspect that scrutinising 
them will do a lot of good to both sides.  

The witnesses on the earlier panel talked at 
some length about snaring and suggested 
alternatives to snaring. You may have varying 
experiences of the matter, but what chemicals are 
generally used in the gassing of rabbits?  

Bert Burnett: Cymag is off the market now, so 
only Phostoxin tablets are used.  

Dr Shedden: Phostoxin can be used only by 
approved persons. I think that Ian McCall may be 
able to tell us whether only those with training can 
use it.  

Ian McCall: Yes, that is the case. A more 
worrying feature is that, although Cymag—which 
is, in our experience, far more effective—is still 
available, it will no longer be manufactured 
because of licensing difficulties. For moles, 
Phostoxin is probably the safer pesticide but its 
effectiveness is debatable. Many people who use 
it do not think that it works. 
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Alex Johnstone: If snares were progressively 
replaced by chemicals for gassing rabbits, that 
would lead to a significant increase in the number 
of people, and in the amount of chemicals, 
required for the task. Is that a logical assumption? 

Ian McCall: Yes, I think that it is. 

Alex Johnstone: I have no expertise in this 
matter, but you gentlemen may have some 
knowledge of what is possible. Is it reasonable to 
assume that chemicals could be misused in a way 
that would contravene the bill? 

Bert Burnett: No more so than they are today. 

Ian McCall: Except that there would be more 
reliance on the chemicals and therefore more use 
of them. When there is use, there is opportunity for 
abuse, so I am afraid that your assumption would 
be correct. 

Alex Johnstone: I stress that I am not asking 
anyone to incriminate themselves or the people 
whom they represent, but is it reasonable to 
assume that such chemicals could be misused as 
poisons in wildlife crime? 

Ian McCall: For mole control, strychnine is 
licensed and the controls on it are extremely tight. 
To my knowledge, Phostoxin is not a chemical that 
can be easily misused. Cymag is in a slightly 
different category; it would probably be more 
dangerous in the wrong hands or when not used 
correctly. 

Bert Burnett: If you ban snaring, including the 
snaring of rabbits, you will have to remember that 
there will be areas on marginal ground where 
Phostoxin tablets cannot be used. The rabbits 
there cannot be gassed; if not physically 
impossible, it would require a hell of a lot of 
manpower. The same would be true in woods. We 
have to snare in the open ground where rabbits 
are moving from woods or rough ground to 
wherever it is that they are doing damage. We can 
try to shoot them at night, but that cannot last for 
ever—rabbits quickly get used to a lamp coming in 
at the bottom of the field and they just get out at 
the top. They are not stupid. 

Alex Johnstone: Are you saying that the 
products that are licensed for use are an 
inadequate replacement for snaring? 

Ian McCall: There is no question about it. We 
have tried to make that clear in our evidence. The 
fact that the police evidence—the police put the 
point especially well—was very similar is 
interesting. If you remove legitimate means of 
controlling pests and predators beyond a certain 
level, that may be counterproductive, because 
people are encouraged to take the law into their 
own hands in desperation. Obviously, we want to 
minimise any risks of damage or cruelty, but we 
acknowledge that pest and predator control are 

necessary, not just for agriculture but for other 
reasons as well. 

The number of methods of control of many pests 
and predators—particularly the snaring and control 
of foxes—has reduced markedly already. Within 
the life of the Scottish Parliament, there have been 
reductions not only in that respect, but in other, 
more important respects. Access legislation has 
been mentioned; 24-hour access will make night 
control—which is one of the most effective 
methods of rabbit control that we know of, as it is 
of fox control—much more difficult. There is an 
expanding fox population and a reducing arsenal 
of control measures. We hope that that will not 
lead to people abusing the law more. That is an 
important point and I was delighted that ACPOS 
raised the issue. 

Eleanor Scott: On your last point, I was 
wondering whether the access laws would affect 
where you could set snares. However, what I 
really wanted to ask Mr Burnett was how long it 
would take to shoot 100 rabbits at night and how 
long it would take to catch 100 rabbits in snares. 

Bert Burnett: How long is a piece of string? As I 
suggested, we can go to a field of rabbits on the 
first night, when they are pretty naive, and take out 
our guns and get a lot of rabbits. We could kill 100 
rabbits in a couple of hours, whereas the snares 
would be sitting there all night. 

Eleanor Scott: It would take you a long time to 
set 100 snares. 

Bert Burnett: It would, but they will sit there and 
catch rabbits all night. If I go into a field at night for 
the second time to shoot rabbits—which is my only 
other option—they will not be as stupid as they 
were on the first night. Certainly, when the light 
comes through the gate on the third night, they will 
know what is going to happen and will head back 
to their homes. That is when snares come into 
their own, as a rabbit will have no idea that a 
snare is there. It will come out to feed and we will 
catch it. However, we are talking about the 
difference between six and half a dozen. Shooting 
is great, but only up to a certain point. 

11:30 
Eleanor Scott: On access, is it an issue that 

there will be places where it would be 
inappropriate to set snares, as people make 
recreational use of the land? 

Ian McCall: It is inevitable that there is an issue 
in that respect. People often like to be 
accompanied by their canine friends, and foxes 
and dogs could be a problem. Keepers already try 
to snare where there is less risk to livestock or to 
human companions. The issue is important, which 
is why we are concerned about the gradual 
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diminishing of the armoury with which we can deal 
with problems. There seems to be little progress 
with or research into alternatives. 

Bert Burnett: We could set up a couple of 
hundred snares for an evening’s catch of rabbits, 
but there is access legislation and people can run 
about with their pets. If we put up a sign that says 
that there are snares, somebody will say, “Oh, are 
there? Let’s go and look for them.” There will 
therefore be interference with the snares. 
However, if we do not put up a sign and a person’s 
pet gets damaged, will we be sued for not putting 
up a sign? 

Eleanor Scott: So it could be argued that it 
would be easier to use signage and keep people 
off land for a short time when shooting is taking 
place rather than for a long time during which 
there is snaring. 

Bert Burnett: The strange thing about people is 
that, if a sign is put up that says that something 
should not be done, they will usually do it. If there 
was no sign, they would not know what was 
happening and would stay away. 

Rob Gibson: I would like to move on to a more 
general issue, as we are expending a lot of energy 
on a small part of countryside practice. SNH 
studies have shown the correlation between the 
distribution of poisoned eagles and the distribution 
of managed grouse moors. Moreover, 80 per cent 
of people who are convicted of persecution of 
birds of prey have game-rearing interests. Does 
the panel accept that those issues, as well as the 
number of unprofessional wildlife managers in the 
profession, need to be addressed? What are your 
organisations doing about such matters? 

Dr Shedden: I certainly agree that the evidence 
indicates that, to a considerable extent, there is a 
correlation between detected persecution of 
protected wildlife and game-rearing and game-
shooting interests. However, we must also 
recognise that game-rearing and game-shooting 
areas act, to a certain extent, as honeypots for 
predatory birds and even predatory mammals, 
which is why we have been talking about foxes 
and game interests for so long this morning. It is 
inevitable that a higher density of predatory 
species will be found in areas where there is an 
abundance of prey, which are usually game-
shooting areas. 

There is a correlation. A small number of people 
involved in game shooting or game management 
have been implicated and convicted for wildlife 
crime offences in the past. When courts have 
reached decisions and such people are brought to 
our attention, they are dealt with by our 
disciplinary committee. Usually, they are expelled 
from membership for a considerable number of 
years. 

Rob Gibson: You talk about a “small number” 
and “a considerable number of years”. Can you 
give us any figures? 

Dr Shedden: Over the past three years in 
Scotland, I think that I have had to refer three or 
four members to our disciplinary committee—
unfortunately, one member had to be referred to it 
as recently as last week. In each case, the 
member has, in effect, been blacklisted from 
membership for around three, four or five years. A 
decision is taken by the disciplinary committee and 
not by me. 

Bert Burnett: Our organisation has done the 
same. If someone is done for a serious crime, they 
are out. 

Rob Gibson: So, for example, Douglas Ross— 

Bert Burnett: He is no longer a member. 

Rob Gibson: Ronald Allison? 

Dr Shedden: Mr Allison’s case is currently 
before our disciplinary committee. 

Bert Burnett: Is he one of your members? 

Dr Shedden: Yes. 

Rob Gibson: What is the Game Conservancy 
Trust’s view of the issue? 

Ian McCall: I echo what Colin Shedden said. 
You mentioned the SNH study. Its conclusions are 
no surprise to us because, as Dr Shedden pointed 
out, prey attracts predators. There is equal 
evidence that, in certain places, birds of prey 
thrive under game management conditions. The 
Game Conservancy Trust took part in the 
Langholm study, which demonstrated a massive 
increase in the number of hen harriers when a 
moor was keepered for several years. 
Interestingly, since the grouse and the keepers 
have gone, the hen harrier population has shrunk 
back to below its previous level. That suggests 
that game management, when it is conducted 
according to the law, is exceedingly good for all 
those species. It is important that we do not throw 
the baby out with the bath water. 

The Game Conservancy Trust’s rules are 
similar; if any of our members are convicted of 
wildlife crime, they are expelled for ever. 

You also asked what our organisations are 
doing about persecution of birds of prey and 
unprofessional management. I return to the critical 
point that the best way of reducing wildlife crime is 
to provide a sensible and practical method of 
predator control that works and does not put other 
wildlife at risk. A classic example from the past 15 
years involves the popularisation of the Larsen 
trap, which is an effective method of taking crows 
at the critical time of year when they do damage to 
game. I argue that the development, introduction 
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and popularisation of the Larsen trap, along with 
training in its use, has done more to reduce illegal 
practices involving pesticides than any other 
activity carried out by any of our organisations, 
whether together or independently. That is the way 
forward. 

Rob Gibson: I would just like to get one more 
comment out of you. On Sunday’s “Landward”, 
there was an item from Mull describing the 
popularity of sea eagles among visitors. A sheep 
farmer was interviewed and he said that 
approximately 20 of his lambs had been taken by 
the sea eagles. Clearly the fact that people come 
to watch the sea eagles is seen as far more 
valuable to Mull’s economy than shooting or the 
other activities with which you gentlemen are 
involved. Do you agree that the economic value of 
wildlife visits, education and tourism might be 
better for biodiversity than the activities that you 
are taking part in? 

Dr Shedden: The two interests are compatible. 
During the winter, the gamekeeper is taken up 
with the shooting season; at other times of the 
year, he may act as a wildlife ranger and will 
escort people out to show them the wonders of 
biodiversity in Scotland—that happens on several 
estates. It is acknowledged that biodiversity thrives 
in several areas that are well managed for game 
and wildlife; there is a good deal of compatibility 
between management for game and shooting 
interests and wider biodiversity. We have been 
focusing on how to ensure that that continues. 

Bert Burnett: As for the sea eagles, the guy on 
the television would have had a different opinion if 
he had been interviewed a few years ago when he 
was not getting compensation for his sheep. 

Rob Gibson: Indeed. We are interested in the 
question of costs. Nevertheless— 

Bert Burnett: It is wonderful to see sea eagles, 
red kites and so on, but there are other things out 
there that are not tourist attractions and might be 
causing someone somewhere a problem. If a 
problem is big enough for people to feel that they 
have a grievance and they cannot deal with it 
legally, they will take the law into their own hands. 
To a great extent, that is what is happening. There 
will be a few idiots who hang on to the past, but in 
general people are trying to solve a problem 
themselves because they see no other way of 
solving it. 

The Convener: To what extent is training part of 
the solution? In a couple of the submissions, you 
refer to the training that people who work on the 
land have to undertake. Surely that is one way of 
making people aware of their duties and 
responsibilities and of the legal methods that are 
open to them. 

Bert Burnett: We can bring in a law to ban 
people who have telephones in their cars from 

driving with one hand while their mind is 
somewhere else, which is stupid, but that will not 
prevent some idiot from doing it. We are in the 
business of educating our members and folk such 
as our members who work in the countryside. We 
hope that our message is getting through, but if it 
does not there is obviously a problem that we 
cannot reach. If we cannot reach it, there must be 
another way of doing so. 

The Convener: Presumably a new act would 
concentrate the mind. 

Bert Burnett: One would hope so. However, in 
all other walks of life people break the law. 
Education does not always solve all the problems. 

The Convener: We may be able to explore 
those issues with the third panel of witnesses, who 
represent the people who will enforce the law. 

Roseanna Cunningham: My question relates 
directly to a phrase in the written evidence from 
the Scottish Gamekeepers Association, which I 
would like Bert Burnett to quantify. You say that 
bad feelings are shared by gamekeepers across 
Scotland and that 
“this unfortunately leads to non cooperation between some 
of our members and the police.” 

Will you put an estimated figure on the number of 
your members who are not prepared to co-operate 
with the police? 

Bert Burnett: They will co-operate with the 
police up to a point, but they will not tell the police 
anything voluntarily. If the police ask them 
questions, they will answer those questions as 
they see fit. However, they will not co-operate 
actively with the police, because in the past 
gamekeepers have been raided unjustly. If 
something bad happened to someone in your 
street, the word would go up and down the street 
very quickly and many people would want nothing 
to do with the person responsible. 

Roseanna Cunningham: What percentage of 
the SGA’s members takes that view? 

Bert Burnett: About 20 per cent of them. 

Roseanna Cunningham: So about 20 per cent 
of the members of the Scottish Gamekeepers 
Association will not co-operate with the police. 

Bert Burnett: They will not come forward to tell 
the police about incidents. I have not spoken to 
every member. However, from speaking to my 
local members and to committee members, who 
have spoken to their members, I know that the 
general feeling is as I have described. Because of 
particular incidents that have taken place, there is 
distrust of the police among our members. To their 
minds, people have been unjustly raided. 
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Maureen Macmillan: I want to ask about wildlife 
inspectors. I hear what you say about the police. 
Although in the written evidence all three of the 
organisations represented here say that they are 
happy to have the police come on to land to 
examine items or to search for evidence, they are 
not happy to have the police accompanied by 
someone who is not a policeman. I find that rather 
strange. What are you worried about? 

Bert Burnett: Why should someone who is not 
a policeman be in my house? I assume that the 
wildlife inspector is there only as an expert 
witness. If evidence is found in my house or 
buildings, that can be taken to him. If the issue is 
the identification of a bird’s egg, a dead bird or a 
particular kind of trap, the inspector is required 
only to comment on that. As far as we are 
concerned, his job is then done. There is no need 
for him to walk through my house. It is an invasion 
to have police come through one’s house in any 
case. That invasion is made worse by involving a 
member of the public. 

Maureen Macmillan: Are you worried only 
about inspectors coming into your house, rather 
than about their coming on to the land? 

Bert Burnett: If an inspector comes on to the 
land to carry out identification—to help the police 
and accompanied by the police—there is no 
problem. However, once his job is done he should 
have no more to do with the case. 

Maureen Macmillan: So you are happy to have 
a vet, for example, come on to the land to identify 
what has happened to a bird or animal, but you 
are not happy about their coming into your house. 

Bert Burnett: Yes. 

Maureen Macmillan: Do Ian McCall and Colin 
Shedden agree? 

Ian McCall: We understand the need for expert 
witnesses and that it may be necessary for them 
to enter a house. In an ideal world, a warrant 
would be available, but there might be occasions 
when it is not possible to obtain one. There is no 
problem with expert witnesses—we understand 
that aspect of the bill. We were under the 
impression that powers were to be extended and 
that was what concerned us. 

Maureen Macmillan: Why were you concerned 
about powers being extended? 

Ian McCall: Because we believe that the powers 
held by the police should rest with the police and 
the police alone. Policemen have the necessary 
training. We would be worried by the implications 
of having some sort of second tier of police 
officers. If they are there as experts, that is quite 
understandable, but the police are there to do their 
job. Hopefully, we have enough police. If not, that 
is something for the Executive to consider.  

11:45 
Dr Shedden: We are also interested in an 

academic sense. Does such a measure establish 
a precedent, in that the powers of the police to 
search and seize are effectively conferred on 
civilians for a short period of time? I am not aware 
of any parallels in other legislation, but they may 
well exist.  

Maureen Macmillan: How does that compare 
with the powers that bailiffs have when they are 
chasing poachers? 

Ian McCall: To my knowledge, bailiffs operate 
on private property, with the permission of the 
landowner. That is substantially different from 
going on to somebody else’s property.  

Bert Burnett: In all probability, the bailiff would 
be making a sort of civil arrest at the riverside, or 
wherever, rather than going into somebody’s 
house and dragging the person out. They would 
not have the powers to do that.  

Alex Johnstone: Is it not the case that the 
powers conferred under the bill are closer to those 
already held by fisheries protection officers?  

The Convener: Are you asking the clerks that 
question? We will be able to obtain an answer to 
that.  

Alex Johnstone: I think that there is a 
precedent there.  

Maureen Macmillan: We could perhaps get that 
information checked.  

The Convener: Okay.  

Nora Radcliffe: In your written evidence, you 
mention the provision to trap game birds for 
breeding. We have not discussed that issue yet, 
so could you expand on it?  

I am not sure whether this issue is related, but 
you might have heard the previous evidence about 
treating pheasants that have been reared for 
shooting as farmed, rather than wild. I invite you to 
comment on issues around that distinction as well.  

Dr Shedden: I heard the earlier evidence. 
Under section 5(5) of the Wildlife and Countryside 
Act 1981, gamekeepers and others can catch 
stock at the end of the season for breeding 
purposes. That practice has carried on for the best 
part of 100 years. As far as I am aware, it has 
presented no problems with respect to wildlife 
crime and there has been no abuse.  

The only situation of which the police officers to 
whom I have spoken can think is a pigeon 
occasionally getting into a catcher because it has 
been attracted by the food in it. The pigeon is 
released when the pheasants are gathered up. 
The birds are retained and the eggs are hatched. 
Local stock is used for local shooting. The system 
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is a good one, and has worked well. If we were to 
change the system completely, that would 
effectively mean either that we would need to have 
closed flocks of birds, kept purely for breeding 
purposes, or that there would be an increase in 
the importation of game-bird eggs from countries 
such as France.  

The question was asked whether game birds 
should be considered as wild animals or farmed 
animals. Our understanding is that a considerable 
number of pheasants breed in the wild—they are 
wild birds anyway. Those that are reared on 
sporting estates will basically be farmed animals 
until they are released. Once they have access to 
the wild, they become wild birds, like any other 
birds, and they can be reduced into possession 
only by the act of killing.  

Ian McCall: I can confirm that last point, which 
relates to the laws on poaching. It is important that 
anything that is kept in a pen is deemed as 
farmed. Therefore, taking it is theft. Once it is 
outside a pen, it is a wild animal, and we may then 
talk about poaching. I cannot see any great need 
to change that situation, which I think is quite clear 
already. I was a bit mystified about the earlier 
discussion on that.  

The Convener: There are no other questions. I 
thank the witnesses very much for coming along 
this morning. I suspend the meeting briefly so that 
the third panel of witnesses can assemble.  

11:48 
Meeting suspended. 

11:53 
On resuming— 

The Convener: I welcome the third panel of 
witnesses, who are Superintendent Mike Flynn 
from the Scottish Society for the Prevention of 
Cruelty to Animals; Alan Stewart, who is a wildlife 
and environment officer from the Association of 
Chief Police Officers in Scotland; Duncan Burd, 
who is a member of the Law Society of Scotland’s 
rural affairs committee; and Dave Dick, who is a 
senior investigations officer with RSPB Scotland. I 
thank the witnesses for their written evidence, 
which members have read in advance. We will go 
straight to questions from members. I ask 
members and witnesses to make their questions 
and answers as focused as possible. 

Roseanna Cunningham: I will return to the 
issue of recklessness, which I raised earlier. The 
witnesses will have heard the concerns of the 
Scottish Gamekeepers Association and the British 
Association of Shooting and Conservation about 
that issue. The Game Conservancy Trust raises 
concerns about the matter in its written evidence. 
The concerns range from a feeling that the 

recklessness provision may catch people who are 
in effect in ignorance, through to the Scottish 
Gamekeepers Association’s view that it will result 
in “malevolent prosecutions”. I ask the witnesses, 
particularly those from the police and the SSPCA, 
to comment on those concerns. Are any of them 
justified? 

Alan Stewart (Association of Chief Police 
Officers in Scotland): I understand the concerns, 
but there are ample precedents in law on the 
concept of recklessness, as you said in 
questioning the previous witnesses. There is a 
clear difference between intentional or reckless 
acts and careless or accidental acts. It would be 
unreasonable to expect a court to convict a person 
of an accidental or careless act—we want to take 
to court only reckless or intentional acts. I 
understand the worry but, given the existing 
concept of recklessness and the way in which 
courts work, that worry is not realistic. 

Superintendent Mike Flynn (Scottish Society 
for the Prevention of Cruelty to Animals): I 
have a couple of points. First, many of the 
protected ferns are probably on sites of special 
scientific interest, which are designated by SNH, 
so people will know of their existence. With normal 
species, the gamekeepers work in the 
countryside—it is their patch—so if they do not 
know that something is there, nobody else will. 
Secondly, if one knew what the Crown Office and 
Procurator Fiscal Service requires these days to 
prosecute, one would realise that the idea of 
malevolent prosecutions is absurd. 

Roseanna Cunningham: To what extent are 
you aware of non-co-operation being a problem in 
attempting to detect and prosecute wildlife crime? 

Alan Stewart: In Tayside, we have not found it 
to be a great problem. We work closely with the 
Game Conservancy Trust, BASC and the Scottish 
Gamekeepers Association. When we carry out 
inquiries, we get the help that we require. We try 
to ensure that committee members of those 
organisations try to police their members to ensure 
that they stay within the law. Those organisations 
assure us that they do their best. I will stop at that. 

Roseanna Cunningham: Please feel free to go 
on. Are there things that those organisations could 
do better? 

Alan Stewart: I sometimes think that they are a 
wee bit soft on their members. I would prefer it if 
they threatened to expel members who do not 
comply with the law. The situation is sometimes 
compared to police officers who break the law 
being thrown out, which is entirely correct. All 
police officers try to ensure that officers who do 
not toe the line are brought to book. That is 
entirely different from being a member of an 
organisation, but if it is clear to the organisation 
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that certain members are not fulfilling their 
obligations and are bringing the organisation into 
disrepute, those people could be put out. That 
power could be used a wee bit more to bring one 
or two people into line. 

12:00 
Superintendent Flynn: I would go along with 

that. We have worked well with BASC and the 
SGA over the years and believe that the vast 
majority of their members are good and that it is 
only a small number of people who bring the 
organisations into disrepute.  

Gamekeepers do not tend to resist anything that 
we do. The only time that they do is when 
evidence connected to an incident for which they 
are not responsible is found on land that they 
operate. We always ensure that we do not indicate 
that we think that the gamekeeper is necessarily 
responsible for the incident that we have found 
simply because the incident occurred on a 
gamekeeper’s estate. Some of the provisions in 
the bill are relevant in that regard, such as the one 
that says that you cannot set a snare on any land 
unless you have the landowner’s permission. The 
gamekeeper has control of the land, but he might 
not have set the snare.  

Rob Gibson: I want to deal with issues relating 
to sites of special scientific interest. The Law 
Society of Scotland talks about the idea of making 
site management statements available on the 
internet or in public libraries, but that is not 
specifically mentioned in the bill. I would like you 
to comment further on that. 

Duncan Burd (Law Society of Scotland): First, 
I have to declare that I am a member of BASC and 
am also a crofter and, therefore, an occupier of 
land.  

The Law Society of Scotland believes that if the 
concept of recklessness is to be used in the bill, it 
must be possible to say to the general public that 
they should know about factors relating to the area 
and therefore that information should be available 
in several public forums. The internet is an 
obvious forum, as it is accessible by most people 
these days, and public libraries are a recognised 
resource. Our suggestion brings an element of 
transparency to the situation. 

Rob Gibson: Would you like there to be a 
specific list of local bodies, such as community 
councils, that should have the information to 
ensure that the public are as well informed as 
possible? 

Duncan Burd: Yes. 

Nora Radcliffe: With regard to section 6, which 
deals with the review of operations requiring 
consent, your submission says that everyone 

having an interest in the land, not only the owners 
and occupiers, should be involved. Specifically, 
who do you suggest should also be involved? 

Duncan Burd: We felt that some people who 
have rights to be on the land might be affected by 
any review of operations. For example, the 
landowner may have transferred some of his or 
her rights to third parties who will have a legal right 
to be on the land for any particular purpose and it 
might be that that purpose will be impinged on by 
developments that others are involved in. We are 
trying to ensure that everyone who might be 
affected by a development is at least told about it 
in the first instance.  

Nora Radcliffe: Are we talking about a 
significant number of people? I presume that you 
would not have mentioned the matter if you did not 
think that it was likely to be a significant number. 

Duncan Burd: The number will vary across 
Scotland. In some areas, it will be quite significant 
but it will be miniscule in others. 

Nora Radcliffe: Do you have in mind, for 
example, someone who has a pony trekking 
business and has permission to cross someone’s 
land? 

Duncan Burd: Yes. 
Nora Radcliffe: On section 19, which deals with 

offences in relation to sites of special scientific 
interest, you seem to be suggesting that there will 
be a two-tier system in that regard. Am I picking 
that up rightly or wrongly? 

Duncan Burd: That part of the submission 
came from the criminal law committee, which is 
our brother committee. If you want, I can get back 
to you on that matter after I have consulted its 
members. 

Nora Radcliffe: I will clarify what I am trying to 
find out about and ask you the question in writing.  

You drew attention to the fact that there is no 
definition of biodiversity in the bill. Others have 
raised that point and we will probably take it on 
board. 

Your submission says that nature conservation 
orders 
“appear to duplicate the powers SNH already have.” 

Could you say a little bit more about that? 

Duncan Burd: A wee bit. We analysed these 
sections fairly critically and it was felt that there 
could be areas of concern if the sections became 
enactments. The input on that came pretty much 
from the Law Society’s criminal law committee. 
However, there is a general perception that there 
will be difficulties in interpreting that in courts. 

Nora Radcliffe: So, it is something that we 
should look at a bit more critically. 
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Duncan Burd: Yes. 

Nora Radcliffe: Under “Offences in Relation to 
Nature Conservation Orders”, you suggest that 
“there should be some degree of knowledge on the part of 
the person involved in the alleged commission of the 
offence”. 

If we ensure that, would that make ignorance a 
defence, and would that be desirable? 

Duncan Burd: It would put the emphasis on the 
Crown to show that there was some knowledge of 
the offence. I do not think that ignorance would be 
construed as a defence. 

Nora Radcliffe: So, you are drawing a line in 
the sand and saying that the issue is helping 
people to know where that line should be. 

Duncan Burd: Yes. 

Nora Radcliffe: I am sorry that this is 
legalistic— 

The Convener: I am letting you have the floor, 
here. Other members will get in. 

Nora Radcliffe: Right. On section 38, the Law 
Society says that there is 
“a lack of specific appeal provision in this section”. 

I do not know whether you want to expand on that, 
or whether you are just drawing our attention to 
something that we should look at. 

Duncan Burd: What we have tried to do in our 
submission is put down various markers that will 
be more relevant at a later stage in the 
proceedings. We have taken the view that there 
may need to be appeals provisions to ensure that 
the bill complies with European law. 

Nora Radcliffe: Where there is provision for 
appeals to be made in respect of nature 
conservation orders, you do not think that a fair 
and impartial tribunal is identified. 

Duncan Burd: I do not think that we are being 
so dramatic as to say that the procedure is unfair. 
We are saying that we need to be absolutely 
certain that the composition of the panel is bullet-
proof. 

Nora Radcliffe: Right. That is all that I had 
notes about. Thank you. 

Rob Gibson: I would like to turn to the last 
section of RSPB Scotland’s submission, 
concerning single-witness prosecutions. Other 
members of the panel may want to comment on 
this. 

We understand why the tightening up of the law 
went in the direction of single-witness 
prosecutions for egg taking. You recommend that 
the committee should consider extending that 
provision to other wildlife offences that may take 

place in remote areas where it is unlikely that 
there will be multiple witnesses. Why should there 
be a different standard of proof in wildlife crime 
from the standard that would be required in a case 
of murder or robbery? 

Dave Dick (RSPB Scotland): It would be better 
to point out that the same standard of proof is 
required in crimes to do with poaching and littering 
in Scotland. Under the Environment Act 1995, only 
one witness is needed. The suggestion to apply 
the single-witness provision across the board was 
a late addition by the RSPB. However, it is an 
anomaly that although it has been possible since 
1830 for certain offences against wildlife, such as 
poaching, to be dealt with by relying on a single 
witness, nowadays, when wildlife is seen as being 
of far greater importance to the entire community 
in Scotland, judging from what has come out in 
evidence today, other types of offences against 
wildlife are dealt with in a lesser way. 

I cannot, of course, comment on the level of 
proof that is required for other types of crime, such 
as murder, as I am not an expert in that area. 
What I do know, from 20 years of looking at 
wildlife cases, is that there is not a snowball’s 
chance in hell of a case going ahead when 
somebody has seen a man putting poisoned bait 
out but there is no other evidence. The single-
witness evidence would be part of the chain of 
evidence that would occur anyway, and there are 
strong checks and balances all the way through 
from the police officer who reports the case, to his 
superior, to the procurator fiscal and, finally, to the 
sheriff. Those checks and balances ensure that 
there would be no threat to anyone who was not a 
serious wildlife criminal. 

Rob Gibson: I suppose that it could be argued 
that the poaching legislation emanated from 
another place and another system of law. 

Nora Radcliffe: And very different priorities. 

Rob Gibson: Indeed. We have to be careful to 
be specific when we talk about crimes including 
those to do with poaching and littering. We have to 
find better ways of getting people in remote areas 
involved in spotting wildlife crime. 

Dave Dick: We have a law that states that only 
one witness is needed to prosecute crimes of 
taking or destroying an egg. If a gamekeeper 
stamped on a nest that contained hen harrier 
eggs, it would be a single-witness offence. If one 
accepts that as a good piece of law, it is an 
anomaly that two witnesses are needed to 
prosecute the person who poisons the bird that 
laid the egg.  

By definition, most of the rare birds in Scotland 
are in remote and inaccessible places. I have said 
this before in the committee and although it might 
sound a jovial thing to say, it is not: Mrs Eagle 
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does not report the crime. There are no witnesses 
to many of the crimes, except occasionally when a 
hill walker sees something.  

There have been cases in England where 
somebody has taken a snapshot of somebody in 
the middle of robbing a peregrine nest. That 
photograph then gets shown on the BBC’s 
“Crimewatch”, the person is identified and we get 
a conviction. That could be happening in Scotland 
all the time. The RSPB is certainly not in the 
business of undermining the basic tenets of Scots 
law. The need for corroboration is powerful and 
corroboration would be necessary to get a 
conviction of this sort. 

Rob Gibson: Is anyone else on the panel 
interested in commenting on the fact that wildlife 
crime is being treated separately from other 
streams? 

Superintendent Flynn: I do not know whether it 
is a case of treating it separately. Dave Dick made 
a good point when he said that wildlife crime, by 
its nature, happens in remote and rural places 
where there are few people. There will be more 
people going about when the countryside opens 
up. Like the RSPB, we do not seek to make 
changes to the fundamental principles of the law. 
However, because wildlife crime is so rural and so 
few cases get to court, the ones that do are just 
the tip of the iceberg. Finding an offence, as we do 
quite often, and finding the offender are like chalk 
and cheese—they are totally different. 

Rob Gibson: What sort of numbers are we 
talking about? 

Dave Dick: We have provided a map at the end 
of our evidence that shows five years of positively 
confirmed persecution and poisoning incidents in 
Scotland. There are dozens of little dots on the 
map that represent such incidents all over the 
Scottish countryside, most of them in rural areas 
and without a witness. We have found the animal 
or bird later, after it has been killed, or we have 
found bait or other evidence. The problem is large. 

Maureen Macmillan: As you heard, the 
previous panel voiced concerns about wildlife 
inspectors, who are not policemen, being able to 
enter people’s houses. I see from the evidence 
from members of the present panel that you have 
concerns about that, although not of the same 
kind. For example, the Law Society is anxious 
about an inconsistency in the bill to do with the 
right of entry to somebody’s house. The police are 
concerned to make the powers unambiguous so 
that when cases come to court, the defence will 
not be able to play games with other people’s 
powers. 

Superintendent Flynn: There has been a 
general misunderstanding about wildlife 
inspectors. They are employed or appointed by 

DEFRA. The right of entry concerns people who 
deal in birds of prey and it is to do with the 
convention on international trade in endangered 
species of wild flora and fauna. If I were a bird-of-
prey keeper keeping peregrine falcons and I 
ringed my chicks, I would have to get my rings 
from DEFRA, which would be entitled to check me 
through its wildlife inspector. If I wanted to sell a 
bird from an endangered species and I had an 
article 10 certificate to do so, that wildlife inspector 
could come to my address at a normal time and 
ask to see the certificate.  

The powers would affect a gamekeeper only if 
the gamekeeper were also a falconer, breeding 
birds of prey and passing them off as captive bred. 
We are not talking about a new police force. Alan 
Stewart will be able to confirm this, but the original 
idea was to relieve the police of a lot of checking—
paperwork checking and checking that rings have 
been put on properly. A ring on a captive-bred bird 
must be a closed ring that has not been falsified. 
That is different from dealing with wildlife crime. 

Alan Stewart: Wildlife inspectors are experts. 
They are experts on the particular bird or animal 
that they are going to look at, so we would have 
absolute confidence in them. I am happy with the 
proposed new powers. 

I spoke to one or two gamekeepers last week; 
they thought that yet another army of people 
would be coming to inspect them. The word 
“keepers” has cropped up but, as Mike Flynn said, 
it refers to keepers of birds of prey or birds that 
require a licence. It has nothing to do with game 
management. 

12:15 
Maureen Macmillan: So the inspectors would 

be specialised. 

Alan Stewart: That is correct. 

Superintendent Flynn: There are only six 
appointed inspectors in Scotland, or perhaps 10. 

Dave Dick: They are Government employees, 
who are trained at an annual conference in Bristol. 
Wildlife inspectors have existed since the Wildlife 
and Countryside Act 1981 came into force. 

The Convener: It is useful to have that clarified 
on the record. 

Maureen Macmillan: The Law Society raised a 
point about entry into houses. 

Duncan Burd: When that was discussed, we 
did not know of the existing wildlife inspectors. I 
would therefore like to come back to the 
committee on that point. 

Eleanor Scott: I would like to ask about snaring. 
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Roseanna Cunningham: I would like to ask 
about that too. 

The Convener: All right—we will move on to 
that. 

Eleanor Scott: In its submission, the SSPCA 
said that its preferred option would be a total ban 
on snaring. However, the society welcomed some 
of the measures in the bill as being better than 
what we have at present. Will Mr Flynn outline 
briefly for us the society’s involvement with snared 
animals and will he explain why the society has 
taken the view that it has taken? The police have 
taken the opposite view, feeling that a ban would 
be counterproductive—partly because of 
enforcement issues. How could the regulations 
brought in with the new bill be enforced? 

Superintendent Flynn: Our board’s policy for 
more than 30 years has been to oppose the 
manufacture and use of any snare that can cause 
suffering. In the cases that we deal with, we 
invariably see suffering caused by snares. We do 
not have inspectors going out to the countryside to 
search for snares; every time we go to a snaring 
incident, we do so because a member of the 
public has reported it to us. After finding the 
original snare, we will search for others in the 
area. Because a member of the public has called 
us, by the time we get to the snare, the animal will 
invariably be distressed, injured or dead. 

Gamekeepers know where their snares are and 
may find that, out of 100 snares, two have caught 
an animal. Because we go to a snare only when it 
is reported to us, our situation is different: 
practically every time we go to a snare, an animal 
has been caught or something has gone wrong. I 
have no doubt that snaring causes injury and 
unnecessary suffering. Self-locking snares have 
been banned, but free-running snares can easily 
become self-locking. When a rabbit is caught in 
the small rabbit snares that are used in crofts, it is 
locked there because of the type of wire that is 
used. 

I do not agree that enforcement is an issue. A 
total ban on snares would be dead easy to 
enforce. If you had a snare, it would be illegal, 
whether it was locking, self-locking, free running or 
whatever. However, we are not an anti-killing 
organisation. If there is a pest to be controlled, 
control it. All that we ask of people is that they do 
that in the quickest and most humane way 
possible. There are other ways of controlling foxes 
and rabbits. A total of 70 per cent of fox control is 
already done by shooting. I do not see why 
increasing that percentage would be a big 
problem. 

I will stick up for the bona fide gamekeepers 
here. In another debate in another committee 
room, I heard a gentleman say that he covers the 

same amount of land that it took 10 keepers to 
cover 10 years ago, yet he is still expected to 
control all the pest species. With the best will in 
the world, that just cannot happen. 

However, we would support a ban, although if a 
ban is not introduced other measures above and 
beyond what is already in the bill, such as the 
identification of snares, could be brought in. For 
example, as far as identifying snares is concerned, 
we are lucky if we can link a person to one in 
every 100 snares where an offence has been 
committed, because after all a snare is only a 
piece of wire. If a snare is found on the doorstep of 
a croft, there is a very good chance that it will be 
the crofter’s, but on an estate with three or four 
keepers we do not know which of them has set the 
snare. We cannot simply accuse the nearest 
keeper—we need proof. As a result, we 
recommend that snares should contain 
identification marks and that that information 
should be held by the factor along with maps of 
where the snares have been set. On one estate, 
we were told that although there were snares, they 
were set by a man who had been fired six months 
before. We cannot prove that, but it would mean 
that the snares had been sitting unchecked for six 
months. 

We also believe that every snare should be fitted 
with a crimped stop which would prevent the snare 
from closing too tightly. It would also mean that 
deer would not be caught, because the snare 
would not be able to close around their leg. That 
said, we welcome the excellent measures that are 
proposed in the bill such as closing loopholes and 
requiring people to have permission to carry a 
snare for whatever reason. 

The Convener: You mentioned resources. In 
paragraph 18 of your submission, under the 
heading “Causing and permitting”, you refer to the 
requirement for gamekeepers 
“to control extremely large areas of land” 

and the potential 
“pressure to use methods which appear less time-
consuming.” 

We have explored that issue briefly with previous 
witnesses.  

I note that the SSPCA also  
“welcomes the proposal that responsibility for wildlife 
control lies equally with those who commission it.” 

I take it that you are referring to landowners or 
people who are in charge of an estate. Will you 
comment on that interesting statement? 

Superintendent Flynn: Some land managers 
have unrealistic expectations of their keepers. We 
feel that if it can be proven that a head 
gamekeeper has acted under the instruction of a 
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factor, or that an underkeeper has acted under the 
instruction of a head gamekeeper and so on, 
everyone should share responsibility for an 
offence. It is common knowledge that the 
Protection of Animals (Scotland) Act 1912 makes 
procuring or causing any person to carry out a 
particular act as much of an offence as carrying 
out the offence itself. As a result, if we can prove 
that people have put keepers under so much 
pressure that they have had to carry out illegal 
acts or that people have commissioned them to do 
so, they should also be held responsible. 

The Convener: That clarification was useful. 

Roseanna Cunningham: I want to raise a 
specific point about snaring. Earlier, concerns 
were expressed about snares that have become 
self-locking and, indeed, self-locking snares 
themselves. I think that people such as you 
generally welcome the fact that the bill seeks to 
make it an offence to possess such snares. 
However, concerns were also expressed about the 
fact that people who remove snares once they 
have been identified will be in temporary 
possession of them.  

ACPOS has suggested appropriate 
amendments, which refer to the deliberate design 
of a snare that is not free-running or that has been 
modified so as not to be free-running, but that 
approach would still not address the discovery and 
subsequent removal of illegal snares. There is a 
perception that picking up a snare to remove it will 
expose an individual to prosecution for possessing 
that snare. Do you think that snares should be 
removed only by the police and wildlife inspectors, 
or can we deal with the problem in some other 
way? I presume that the matter does not apply 
only to gamekeepers but to anyone who sees an 
illegal snare, picks it up to remove it and then is 
stopped by the police. 

Alan Stewart: First of all, wildlife inspectors do 
not come into the scenario because they deal with 
birds or animals that are licensed. 

The bill seeks to make it an offence to possess 
“a snare which is capable of operating as a self-locking 
snare”. 

That wording is perhaps a wee bit broad-brush 
and needs to be narrowed down for the reasons 
that I have outlined in the submission. I think that 
we should seek to set out clear offences in the bill, 
not try to detail technical offences. Using rusty 
snares or snares that have caught a fox, are 
subsequently kinked and are then self-locking 
would fall into the category of technical offences. If 
we can get round that somehow, it would be a lot 
more satisfactory for everyone. 

Roseanna Cunningham: That still does not 
deal with temporary possession, for example to 

remove the snares. A responsible gamekeeper 
might discover illegal snares on land for which he 
is responsible and pick them up to remove them. 
The concern is that by taking temporary 
possession of the snares to remove them, the 
gamekeeper will be open to the accusation that 
they are in his possession. I do not know whether 
you think there is any way one can develop a 
sense of intent in such circumstances. Someone 
will have to remove the snares, will they not? 

Alan Stewart: We have a similar situation just 
now. If a gamekeeper finds a bird of prey that they 
think might have been poisoned, we encourage 
them to contact the police about it. We would then 
go and collect the bird, which would be examined. 
The same applies with snares. If somebody finds 
snares on their land that are not theirs and they 
think that they are there illegally, they should 
contact the police. 

Roseanna Cunningham: They should not 
touch them; they should contact the police. 

Alan Stewart: Yes, and we will deal with them. 
Roseanna Cunningham: That is what I was 

trying to get at. If in your view the police will be 
responsible for the removal of snares, that 
answers the concern. However, that assumes that 
the police can be called out fairly quickly. Will that 
always be the case or will the snare continue to lie 
there? 

Alan Stewart: The alternative is to draw the 
snare so that it cannot catch anything. That would 
make it inoperable. 

Roseanna Cunningham: Then the police could 
be called. 

Superintendent Flynn: One of your colleagues 
made the sensible point that if someone comes 
across a snare, which they are going to remove, 
they should snip it in two so that it is incapable of 
being used as a self-locking snare. I do not see 
that it would be a major problem for people in the 
countryside to carry a pair of pliers. 

Dave Dick: I am often asked to give people 
advice about what to do if they discover a wildlife 
offence being committed in the countryside. I tell 
gamekeepers and farmers who think they might 
come across something reasonably regularly 
always to carry a camera with them, because it 
corroborates what they find and people cannot say 
that something has been planted. They should 
gather evidence in the way that other people 
would. We are talking about an awareness 
campaign for wildlife crime. People such as Mike 
Flynn and me have a duty of care to the wildlife 
about which reports might be made. The courts 
should accept that if there was no possibility of a 
policeman arriving before something could get 
caught, the person who found the snare had to 
draw it. 
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The Convener: We will need to consider later a 
number of issues around implementation, the 
guidance that people will need and training for 
people who are involved in management, so that 
everyone is clear about what is in the eventual act. 
There is a real issue about what is expected of 
people in different parts of management. We will 
want to wrap up a few issues. 

Dave Dick: For about the past 10 years I have 
been helping with a training course for 
gamekeepers at the Scottish Agricultural College 
at St Boswells in the Borders. I have been pleased 
to do so and I have seen hundreds of young men 
and women finish the course. However, very few 
of them end up in full-time employment as 
professional gamekeepers. There does not seem 
to be any need to have a professional qualification 
in that field. This is a big issue and perhaps it goes 
beyond our discussion of the bill, but people ought 
to consider more regulation of the education of 
people who handle dangerous equipment, whether 
snares or guns, as well as of the wildlife under 
their control. 

Nora Radcliffe: My question is on the practical 
difficulties that checking snares every 24 hours 
imposes. ACPOS thought that a 28-hour period 
would be all right. Would a 25-hour period be 
enough? 

Alan Stewart: The period should be more than 
24 hours. People might religiously check the 
snares every day, but they might have to go out a 
wee bit earlier every day. If they go in different 
directions or something else crops up, they cannot 
fulfil their obligation to check the snares within the 
24 hours. It is realistic to extend the period a wee 
bit beyond 24 hours to 26 hours or whatever 
period is agreed to be reasonable. Everyone 
accepts that if snares can be checked twice a day, 
so much the better, but if we must set a definitive 
time, it has to be a bit longer than 24 hours. 

Nora Radcliffe: I imagine that most animals that 
are caught in snares are caught at dawn or at 
dusk, or during the hours of darkness. The bill 
stipulates that snares must be checked within a 
24-hour period, but the daylight hours are self-
eliminating, so to speak. 

Alan Stewart: The snares are usually checked 
first thing in the morning, so that the animal is 
there for the minimum period possible. 

Superintendent Flynn: It is widely accepted 
that the shorter the time an animal is in a snare, 
the better all round. The representative from 
BASC made that point earlier. I know that 
Professor Ranald Munro would think that for an 
animal potentially to be in a snare for more than 
24 hours is totally unacceptable in welfare terms. 
We believe firmly that snares should be checked 
at least once every 24 hours. If someone has set 

so many snares that they cannot check them 
within that period, they should cut down the 
number of snares. 

12:30 
Nora Radcliffe: Do you take on board the point 

that if someone routinely goes out at 7 o’clock in 
the morning to check their snares and one day 
checks them at 5 past 7, technically they will be in 
breach of the law? Allowing 25 hours to check 
snares would give them some leeway and ensure 
that they were not technically committing an 
offence. It is desirable that people are within the 
letter as well as within the spirit of the law. 

Alan Stewart: That brings us back to the issue 
of technical offences, which we want to avoid. 

Nora Radcliffe: We want to eliminate technical 
offences, because they are not desirable. 

Superintendent Flynn: I agree totally, but 
snares are not desirable either. If we have to have 
an undesirable thing, why not have something else 
that is undesirable that ensures that it is a bit more 
humane? 

Nora Radcliffe: I have been told that in the 
States people use a type of spring trap with rubber 
or neoprene padding. It operates in the same way 
as the spring traps that are illegal in this country. 
Do you regard such a trap as more humane than a 
snare? 

Superintendent Flynn: You are referring to the 
leg-cuff trap. It was tested as part of the badger 
cull recommended by the Krebs report and the 
Ministry of Agriculture, Fisheries and Food 
rejected it out of hand. I do not know the results of 
the trial and why MAFF rejected the trap. Some 
groups said that it was better for animals than 
being caught in a wire snare. 

I have never seen a padded leg-hold trap, 
although I know about them. MAFF said that they 
were not suitable for catching badgers. I do not 
know whether its conclusion was based on the 
strength of a badger, compared with that of a fox. 
One would like to think that a padded trap that 
holds an animal is better than a wire snare, which 
could dig in—a snare is meant to be a restraining 
device; it is not designed to kill. We will have to 
reserve comment on padded leg-hold traps until 
we have seen the results of the trial. 

The Convener: If it is possible for us to get that 
information, we will do so. 

Alex Johnstone: I have never set snares, but I 
know people who have. In my experience, they 
are checked at first light every morning. Between 
August and November, in particular, first light does 
not happen every 24 hours in Scottish 
conditions—the intervening period is longer than 
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that. We do not dispute the proposal that snares 
be checked every 24 hours. However, we need to 
find a definition that can be implemented in 
Scottish circumstances. That is why we are 
suggesting that a 25 or 28-hour period might be 
appropriate. 

Superintendent Flynn: It has been 
recommended that snares should be checked 
once in every 24-hour period, between dawn and 
dusk. Under that recommendation, if someone 
checked their snares an hour later than the 
previous morning, they would be complying with 
the law, as they would be checking their snares 
during the hours of daylight within a 24-hour 
period. If snares are set on lines, they cannot be 
checked at night anyway. 

One of our arguments has always been that, as 
BASC says, one can only check that a snare is 
free running by testing its action. One cannot do 
that by looking through a pair of binoculars and 
hoping to see something. We believe that there 
should be physical checks every day. With such 
checks, there is not the potential for a snare to 
become rusty and to turn into a self-locker. A 
snare will not rust over 24 hours. If someone 
checks it, they will see whether it has been 
damaged. 

We can accept the compromise that checks 
must take place within the hours of daylight, which 
are variable. However, the issue is the length of 
time that an animal is in a snare. An animal does 
not need to be in a snare for two or three days to 
become badly injured. I have seen a very bad 
injury on an animal that I know could not have 
been in the snare for more than 10 hours. If 
members would like information on that issue from 
Professor Ranald Munro, he would be more than 
happy to provide it. 

Eleanor Scott: I have a question for the police 
representative. Do you envisage difficulties in 
enforcing this measure? Do you believe that all the 
provisions of the bill will place an extra strain on 
police resources? Are there sufficient numbers of 
police officers trained in wildlife matters, or is there 
a resourcing issue that needs to be considered? 

Alan Stewart: There are many questions there. 
Police strength is pretty strained as it is, but I am 
sure that we will cope adequately. The bill’s 
provisions could potentially lessen some offences. 
Half the problem will be solved by the deterrent in 
the power for courts to imprison offenders. 
However, that is only half of the solution. 

My main point in answer to your questions is the 
risk that people will be caught. People will realise 
that there is a severe risk that they will be caught, 
which should improve matters and provide a 
deterrent. 

Dave Dick mentioned a previous problem 

relating to enforcement. If a witness saw 
somebody committing a wildlife crime, that person 
could not be brought to a police station or detained 
under section 14 of the Criminal Procedure 
(Scotland) Act 1995, as the courts had no power 
to imprison. That has now changed, so a person 
can be brought to a police station and interviewed 
under caution or on tape and other corroborative 
evidence can be sought. We are gradually 
progressing so that we can detect more of the 
crimes that might have been committed. I hope 
that we will prevent many such crimes being 
committed. 

An example is operation Easter, which we run 
from Tayside. The operation is aimed at catching 
egg thieves. We have hammered down on egg 
thieves over the past seven or eight years and 
have dispersed many of them abroad. Many 
people have pretty much stopped collecting eggs; 
this year, activity has been minimal compared with 
such activity in previous years. I am sure that that 
is the result of people thinking not simply that they 
will go to jail if they are caught but that there is a 
real risk that they will be caught. People’s 
awareness has been heightened throughout the 
United Kingdom, as all police forces in the UK are 
involved in the operation. What we are talking 
about would be a wee bit similar to what happens 
with operation Easter. 

Nora Radcliffe: Will the panel comment on the 
importance of being able to challenge people 
about the possession of certain pesticides? 

Dave Dick: I have seen searches taking place 
since around 1989, when the Food and 
Environment Protection Act 1985 was first used by 
agriculture officers in Scotland. People have often 
been found to be in possession of the very 
pesticide that was taken from the victim and 
analysed and which led to the search taking place. 
In many cases, the pesticide is even in its original 
container. The classic case in that respect is a 
rodenticide called alphachlorolose, which can be 
used only for mice or in licensed operations 
against birds. However, a person who possessed 
that pesticide and had a motive for killing a bird 
would not have committed an offence. They would 
not even be charged for possession of the 
substance. 

There have been similar cases this year. 
Carbofuran, which was mentioned earlier, is the 
chemical in use against wildlife whose abuse is 
most widespread in Scotland. It is now a non-
approved chemical and cannot be used even by 
an approved user, but it could be used legitimately 
only by trained operatives—farmers—who would 
drill it into the soil. However, we see people with 
sacks full of the stuff in their stores. It might have 
been properly kept and so on, but the person does 
not use it because it is not used on farms at all. 
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Such situations arise time and time again when 
the police, the RSPB and agriculture officials are 
involved in searches. I draw members’ attention to 
the map that shows where incidents have taken 
place. 

The killing of birds of prey and other wildlife by 
illegal poisoning is the biggest identified wildlife 
crime problem in Scotland at present. It is always 
pesticides that are used—it is extremely rare for a 
pure chemical to be used rather than a pesticide. 
By changing the law on the possession of 
pesticides, the Parliament, with one fell swoop, 
would give the police the best piece of equipment 
in their armoury that they could want. 

Superintendent Flynn: I agree with that. Our 
concern is more about domestic animals that are 
poisoned. In two areas in Fife, two years ago, 26 
cats were killed in the space of a fortnight by 
carbofuran. Even if we could have found who had 
the carbofuran, we probably could not have 
proved who had put it down because it appeared 
that half of the people in Fife had it at the time. 
The person who was suspected had no reason 
whatever to have the stuff. We definitely support 
the inclusion of the prohibition of the possession of 
pesticides in the bill. 

Alex Johnstone: Do you agree that now that a 
more heavily regulated system for the control and 
use of agrochemicals has been instituted, there is 
no grey area? Unless someone is licensed to use 
such chemicals, they will be guilty of a crime if 
they possess them, so we should not be 
concerned about grey areas. 

Dave Dick: Doing searches over the past years, 
I have been appalled by the lax way in which 
legally held chemicals are often treated in farm 
stores and estate stores. In England in the past 
few years, there have been several prosecutions 
under health and safety at work legislation through 
the control of substances hazardous to health 
assessments. Under COSHH, employers must 
show that employees are trained in the use of 
chemicals. 

In Scotland, I feel that we are at a primitive 
stage with that. The law is there but it is not being 
applied. It would be unreasonable to expect the 
police to be the lead force in that area. Under the 
bill, the police will be the lead force in following up 
wildlife crime, so making it an offence to be in 
possession of the chemicals if they are found 
during the follow-up to a wildlife crime would make 
the procedure much more streamlined than having 
to go the COSHH route and involve the Health and 
Safety Executive, although it will have to be 
involved at some point. 

The Convener: As with other issues that we 
have been picking up today, the changes that will 
come about as a result of the bill will require a lot 

of information to tell people what is in the 
legislation and what they are allowed to do. 
Perhaps some best-practice guidance will be 
required so that we do not get the poor practice 
that you are talking about. That might be another 
issue to sweep up with the minister. 

I sense that we have reached the end of our 
numerous questions. I thank the members of our 
third panel for answering a varied set of questions 
and for their written submissions. 

We will continue our consideration of the bill 
next week. That will be our final evidence session 
and we will hear from SNH and the minister, Ross 
Finnie. We have discussed many issues during 
the past few weeks and there will be a lot of cross-
referencing for us to do. 

Members should also note that our open call for 
evidence closes tomorrow and that all 
submissions that have been received by then will 
be circulated with the papers for next week’s 
meeting. I know that members will look forward to 
reading those at the weekend.  

I will let the witnesses escape now and I will 
suspend the meeting for a couple of minutes 
because there are colleagues who want to join us 
for the item on petitions. 

12:43 
Meeting suspended. 
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19 November (12th meeting, Session 2 (2003)) – Supplementary Evidence 
 

SUPPLEMENTARY SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND  

I would also like to thank you for providing us with the opportunity to give evidence 
to the Environment and Rural Development Committee on 19 November 2003.  
Nora Radcliffe asked us two questions which we promised to respond to in writing. 
 
Firstly, we stated in evidence that Nature Conservation Orders “appear to 
duplicate the powers Scottish Natural Heritage already have”.  The basis for this 
statement lies in the fact that section 3 gives Scottish Natural Heritage powers to 
notify “interested parties” that a certain area of land is to be considered an area of 
special interest by reason of any aspect of its natural heritage.  The remainder of 
chapter 1 of Part 2 of the Bill sets out a number of restrictions and procedures in 
relation to the SSSI, including a restriction on operations that can be carried on the 
land (section 16). 
 
Section 23 outlines similar powers for Scottish Ministers.  For example, Ministers 
can restrict operations (section 23(1)) on land that is in their opinion of special 
scientific interest by reason of any aspect of its natural heritage (section 23(3) (b)).  
Clarification is sought on the reason behind these apparent parallel powers.   
 
Ms Radcliffe also asked a question on our evidence on section 19 of the Bill.  I am 
afraid that the Official Report does not make her point sufficiently clear and I would 
ask Ms Radcliffe to write to me with her question, which I will be only too happy to 
respond to. 
 
With regard to your request for information on single witness corroboration, this 
matter is still being discussed by the Criminal Law Committee and I am awaiting a 
report from the Secretary to that committee.  As soon as I receive this information, 
I will pass it on to you. 
 
 

SUPPLEMENTARY SUBMISSION FROM THE LEAGUE AGAINST CRUEL SPORTS 

Snares and the Bern Convention 
 
I would like to clarify an issue that I was questioned on my clerks during the meeting, on the Bern 
Convention on Conservation of European Wildlife and Natural Habitats. The UK became a 
signatory to the Convention in 1979, and ratified it in 1982. 
 
DEFRA states the Conventions’ principal aims are 
 
• to ensure conservation and protection of all wild plants and animal species, 

• to increase cooperation between States in these areas, and 

• to afford special protection to the most vulnerable or threatened species (including migratory 
species). 

 
The Article the League is most interested in is Article 8, which reads as follows: 
 

In respect of the capture or killing of wild fauna species specified in Appendix III and in 
cases where, in accordance with Article 9, exceptions are applied to species specified in 
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Appendix II, Contracting Parties shall prohibit the use of all indiscriminate means of 
capture and killing and the use of all means capable of causing local disappearance of, or 
serious disturbance to, populations of a species, and in particular, the means specified in 
Appendix IV. 

 
The Explanatory notes to the Convention clearly state that “Article 8 bans the use of large-scale 
and non-selective ways and means of capture and killing of fauna which may otherwise be 
captured, killed or exploited, or for which an exception has been made by the Contracting Parties.” 
 
Free running snares are not considered by the Government to be an indiscriminate means of 
capture or killing. Bert Burnett of the Scottish Gamekeepers Association leant great weight to the 
converse view when he stated in the evidence given to the Committee last week (col 442) that 
rabbits are caught as non-target species, and that they are ‘usually dead’. This may contravene the 
Bern Convention’s obligations. 
 

Bert Burnett: “Most of the non-target species that we get in snares are rabbits, which, as 
you can imagine, are quite abundant. They run through the woods using the same tracks 
as foxes and other animals.” 
 
Eleanor Scott: “Of the animals that you catch, what proportion is already dead when they 
are found?” 
 
Bert Burnett: “Very few. Rabbits and hares are usually dead, because the traps take 
them round the neck. We are taking measures not to catch deer, and I personally set 
traps in such a way that the deer would have great difficulty getting into the snare, so the 
problem tends not to arise. if the trap catches a deer by the leg inadvertently, there is 
obviously damage and you could not possibly let the animal go. you just have to kill it 
humanely, and that is the end of the deer, unfortunately.” 
 

We are asked to believe that in some cases the snare kills humanely and in some cases it restrains 
humanely. Our evidence is that the snare is too unsophisticated a device to do both. this is shown 
effectively by the photographs from Les Stocker I distributed to members of the Committee of 
animals suffering from pressure necrosis. 
 
We understand from legal advice, that for the use of snares and traps to be illegal it would have to 
be shown that it was intended that other animals that hare, stoat and weasel would be trapped and 
killed by the snares, therefore making it extremely difficult to demonstrate. 
 
 

SUPPLEMENTARY SUBMISSION FROM SCOTTISH SOCIETY  
FOR THE PREVENTION OF CRUELTY TO ANIMALS 

Following the evidence session at the Environment and Rural Development 
Committee on 19 November, the following additional information may be helpful. 
 
Alternatives to snaring 

Reference was made to a type of padded leghold trap.  While the Scottish SPCA 
has not seen this type of trap in use, it is unlikely that this would be a fully humane 
alternative.  Restraining an animal by a body part could lead to the animal 
mutilating or injuring itself in an attempt to escape.  For example, a deer would 
probably run round in circles or attempt to leap away, suffering further injury as a 
result.   
 
The Society advocates: use of humane live traps such as rabbit drop traps, live 
cage traps etc, followed by humane despatch; or gassing where appropriate and 
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legal. Shooting/lamping continues to be the most common type of control and can 
be highly effective.  
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26 November (13th Meeting, Session 2 (2003)) 
 

SUBMISSION FROM SCOTTISH NATURAL HERITAGE 

Introduction 
 
Scottish Natural Heritage is a Non-Departmental Public Body established under the Natural 
Heritage (Scotland) Act 1991 to promote the care and improvement of the natural heritage, its 
responsible enjoyment and appreciation by the public, and its sustainable use.   Much of SNH’s 
work is achieved in partnership with others: local councils, other statutory agencies, communities 
and the voluntary sector. 
 
The Nature Conservation (Scotland) Bill concerns a substantial part of SNH’s remit.  Of our total 
spend of circa £50 million for 2002/03, 36% is directly attributable to the conservation of 
biodiversity and geological diversity, including our work relating to SSSIs, species protection and 
wildlife crime.   A further 24% can be partly attributed to biodiversity conservation, for example our 
work on National Parks and support for Ranger Services.   Adding the associated administrative 
support costs would increase these percentages. 
 
SNH welcomes the Bill which we believe will enable the development of a more open and effective 
approach to nature conservation.  We have been closely involved with the Scottish Executive 
during its preparation and we have contributed substantially to SEERAD’s consultative working 
group. 
 
We believe the Bill will achieve much of the Executive’s policy agenda for nature conservation set 
out in the Nature of Scotland.  We strongly support this agenda which aims to increase public 
awareness of, and commitment to the conservation of nature and to provide better protection to 
wild animals and plants and to nature conservation sites.  Since publication of this policy paper in 
2001, SNH has been progressing many of the recommendations that did not require legislative 
change, including measures to improve understanding of, and commitment to the SSSI system.   
For example: 
 
• SNH has developed the Natural Care programme (launched by Rhona Brankin MSP in October 

2001) as the basis for securing assured management of the SSSI series.   This puts in place a 
streamlined and more efficient mechanism for drawing up and funding management 
agreements with owners and occupiers. 

 
• We have undertaken a customer survey of owners (which revealed that most are content with 

their relationship with SNH though a number of areas for improvement were identified).   
 
• We have prepared Site Management Statements for all SSSIs in order to explain more clearly 

the management required to maintain their conservation interest.    
 
• We have introduced SITELINES, a bi-annual newsletter for SSSI owners and occupiers.   
 
• We are developing a system to make information about SSSIs available over the Internet.   

 
The wider context  
 
The arrangements for protecting and managing SSSIs should be seen in the 
context of other measures which help to conserve the biodiversity and wider 
natural heritage of the countryside in general.  Wider environmental legislation, for 
example for the control of aquatic pollution, the use of pesticides, or the 
environmental impact regulations, offers significant protection to many SSSIs.   
Cross-compliance on agricultural support payments, introduced in the recent 
reform could substantially add to the existing instruments.  Agri-environment 
schemes (such as the Environmentally Sensitive Areas Schemes and the Rural 

384



Environment and Rural Development Committee, 7th Report, 2003 (Session 2) - 
ANNEX C 

 

 

Stewardship Scheme, which are implemented under the CAP Rural Development 
Regulation (RDR)) contribute to the conservation management of many sites.    As 
the emphasis in the CAP moves away from payments which support agricultural 
production to payments for agri-environmental and related measures under the 
RDR, this contribution is likely to increase. 
 
The decisions of other regulatory bodies, particularly SEERAD, the Forestry 
Commission and SEPA, which are responsible for implementing this wider 
legislation and administering land management incentive schemes, play an 
important part in securing the conservation objectives for SSSIs.   The new 
legislation in this Bill will increase the responsibilities of these bodies – both in the 
general obligations relating to biodiversity and the SSSI series, but also in the 
authority that it gives to particular bodies to consent to certain kinds of land use 
operations. 
 
Improving the SSSI system 
 
Statutory protection for the most important nature conservation sites provides 
essential controls beyond those which currently apply to land outside SSSIs.   
Over the past fifty years the SSSI system has safeguarded an important sample of 
the best areas for nature conservation against a continuing loss of natural habitats 
in the countryside as a whole.    Between 1947 and 1988 it is estimated that the 
overall area of semi-natural wildlife habitats in Scotland declined by 17%. 
 
The new SSSI designations, which were notified for the purpose of complying with 
the EU Birds and Habitats Directives, brought into sharper focus the need for 
changes to make the SSSI system more open and user friendly.    Part 2 of the Bill 
promises to foster greater recognition and commitment to SSSIs as well as 
providing greater protection where this is necessary. 
 
SSSI designation is based on published scientific criteria, which provide an 
objective basis for identifying the best and most representative sites.   We believe 
it is important to retain this objectivity and openness, and a system of selection 
which is broadly consistent across Great Britain.   
 
The present system recognises, however, that there is a need for judgement and 
flexibility when it comes to the arrangements that need to be made for the 
management of SSSIs.  We therefore welcome the intention in Part 2 of the Bill to 
increase the scope for judgement, for instance in emphasising the importance of 
the Site Management Statement and increasing the opportunity for consultation 
between SNH and owners or occupiers. 
 
Clarifying management requirements 
 
The requirement for a Site Management Statement to accompany all notifications 
will mean that the implications of designation are expressed in terms that owners 
and occupiers can relate to.  This will increase the opportunity for constructive 
dialogue about desired management and how it can be achieved.  It should also 
mean that the implications are more readily understood by the wide range of 
interested parties who would be consulted about the proposed management. 
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Flexibility 
 
Under the present arrangements changes can only be made to a designation by 
re-notifying the site.    This has made the system highly inflexible, as renotification 
would only be justified in extreme situations.   The Bill introduces much new 
flexibility by making provision for SNH, in consultation with owners, occupiers and 
appropriate stakeholders, to alter citations, change boundaries, de-notify parts of a 
site, and to review Operations Requiring Consent (ORCs) and consents.   This 
creates a designation which can be adapted in the light of changing 
circumstances, for instance where other controls on land use are available, or 
where new features of interests come to light.   The Bill also contains provision to 
de-notify sites where SSSI designation is no longer appropriate. 
 
Securing Positive Management 
 
While the existing system has generally been successful at preventing direct loss 
or damage to the special interest of SSSIs, SNH’s Site Condition Monitoring 
programme is starting to confirm the widely held view that on a significant number 
of sites some features of interest are gradually deteriorating through lack of 
appropriate management.    The Bill and the associated financial arrangements 
will shift the focus of the relationship between SNH and the owner and occupier 
from site protection to positive management.    Restricting the right to 
compensation will help address the criticism that the system has, hitherto, tended 
to reward owners/occupiers for not damaging a site.   It would ensure that in future 
the available resources would be directed towards active management of the 
special interest, in line with the approach that we are currently developing  through 
the Natural Care programme.    
 
SNH will make every effort to secure the management required on SSSIs by 
encouraging good stewardship and by offering appropriate incentives.   In 
situations where these approaches may fail, however, and a feature of interest is 
likely to be lost through lack of positive action, the Bill would make available a 
power of last resort by introducing the provision for SNH to apply for a Land 
Management Order.   We strongly support this. 
 
Strengthening Protection 
 
 The Bill introduces several new measures to strengthen the protection of SSSIs 
against accidental or wilful damage.  Under the current arrangements it has been 
extremely difficult in some instances to prevent third parties damaging SSSIs, for 
example in the case of motorcyclists on sand dunes, and commercial cockling. By 
making it clear that Nature Conservation Orders can be applied to “third parties”, 
and by making it an offence for any one to damage an SSSI, the Bill provides a 
mechanism which can be used to address such situations.   
 
Giving public bodies and statutory undertakers a stronger role in the SSSI system 
will help ensure that responsibility for protection is shared by those who regulate 
the land use activities undertaken on SSSIs.   It places an obligation on SNH to 
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work more closely with those bodies, in advising them of the nature conservation 
requirements. 
 
Species Protection and Wildlife Crime 
 
SNH’s work in relation to wildlife crime is largely progressed through the 
Partnership Against Wildlife Crime (PAW), which we also support through grant 
aid.  We welcome the improvements Part 3 of the Bill makes for the protection of 
individual species, which cover the issues that have been raised by SNH and other 
partners in PAW.  In particular the efficacy of measures to deter wildlife crime 
should be greatly improved by introducing the offence of reckless disturbance and 
by closing a number of loopholes which previously allowed the threats to and 
persecution of certain species to go unchallenged by the law.  
 
Implementation 
 
The chief operational implications of this legislation for SNH arise from the 
proposed changes to the SSSI system.   While SNH has clearly already adopted 
some of the arrangements that will be required by the Bill, there are others which 
will be new and can only be developed once the Bill becomes law.   Given the 
impact the Bill will have on SNH’s work, we have adopted a project-based 
approach to organising, resourcing and monitoring the work needed to develop 
new procedures and guidance.   This work includes adapting SNH’s business 
systems, training staff, informing owners and occupiers and other stakeholders of 
the new system, and bringing the new provisions into practice.  A particularly 
demanding obligation will be the reviewing of Operations Requiring Consent 
(ORCs).   SNH has submitted evidence to the Finance Committee on the 
additional costs likely to be involved in implementing this legislation.    
 
SNH’s existing Site Condition Monitoring Programme, periodic use of customer 
satisfaction surveys and the uptake of Natural Care will be used to assess the 
success of the new provisions. 
 
Outstanding Issues 
 
SNH remains concerned over the definition of the natural heritage used in the Bill. 
The full title of the draft Bill suggests it makes provision for the conservation of the 
natural heritage as a whole, rather than that part of it concerned with biodiversity 
and nature conservation. Section 1 of  the Natural Heritage (Scotland) Act 1991 
states that “the natural heritage of Scotland includes the flora and fauna of 
Scotland, its geological and physiographical features, its natural beauty and 
amenity; ….”  This definition is widely recognised and has entered into common 
usage during the 11 years since SNH was established.  It is also the definition 
used in the National Parks (Scotland) Act 2000.  The definition of the natural 
heritage in Section 56 of this bill, however, effectively redefines the natural 
heritage to mean the flora, fauna and geological and geomorphological features of 
Scotland.  As this bill concerns only nature conservation and biodiversity aspects 
of the natural heritage, this should be clearly stated. 
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LETTER FROM ROSS FINNIE MSP, MINISTER FOR ENVIRONMENT AND 
RURAL DEVELOPMENT, TO THE CONVENER, NOVEMBER 2003 

 
Equality Guidelines 
 
Thank you for your letter of 31 October 2003 in which you requested further 
information on the equal opportunities aspects of the Nature Conservation 
(Scotland) Bill. 
 
The Executive shares with the Parliament and the Committee a strong and clear 
commitment to equality and to the mainstreaming of equal opportunities issues.  
The Executive’s approach was outlined in its equality strategy, published in 
November 2000.  That strategy is based on research, consultation and expert 
advice and is underpinned by an approach which seeks to mainstream equality 
issues.  This is a long-term strategy which recognises that effective change 
requires equality issues to be built into the policy process from the earliest stages, 
and that responsibility for equality lies with everyone. 
 
The Executive is continuing to develop tools and guidance to secure the 
mainstream integration of equality issues. But the set of six questions developed 
by the Equal Opportunities Commission, the Commission for Racial Equality and 
the Disability Rights Commission and used in your letter provides a familiar 
framework within which to evaluate the potential impacts of the Bill.  That 
evaluation is set out in the Annex to this letter. 
 
I hope that the attached information is helpful to the Committee and that it will 
assist both the Executive and the Parliament to progress their shared agenda on 
equality issues. 
 
ROSS FINNIE 
 
Annex 
What is the policy for?  Who is the policy for?  What are the desired and 
anticipated outcomes? 
 
The Nature Conservation (Scotland) Bill delivers key legislative measures 
necessary to the implementation of the Executive’s overall vision for a new, 
integrated system of nature conservation.  That vision was set out in the 
consultation paper The Nature of Scotland, published in March 2001, and it was 
developed further in the March 2003 consultation paper, Legislating for the Nature 
of Scotland, which provided a first draft of the current Bill. 
 
The desired and anticipated outcomes of the Bill are essentially threefold:  
• to secure improved protection for wildlife generally;  
• to better safeguard protected areas through an enhanced SSSI system which more adequately 

recognises the role played by a wide range of interested parties; and  
• to extend nature conservation efforts beyond these existing site-specific and species-based 

approaches, by promoting wider action on biodiversity as a whole. 
 
The policy which informs the Bill is one which seeks to ensure that Scotland’s 
remarkable natural environment is conserved and enhanced, both for its own sake 
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and because it is one of our nation’s most valuable assets.  In striving to safeguard 
our natural heritage we are therefore seeking to go beyond traditional concepts of 
nature conservation. 
 
We are, for example, explicitly acknowledging the interconnectedness of human 
activity and the natural world.  Whilst much of the Bill consists of relatively 
technical provisions relating to Sites of Special Scientific Interest (“SSSIs”) or to 
the fight against wildlife crime, the legislation is very much concerned, in terms of 
both its provisions and its outcomes, with the actions of people and with the 
interests of society at large.  This breadth of vision and emphasis on a whole-
system approach is typified by the new biodiversity duty which stands at the head 
of the Bill, in section 1. 
It is, for example, evident that the health of Scotland’s natural heritage is a key 
factor in relation to quality of life issues for a great many people in Scotland, as 
well as being essential to our broader economic well-being and to the delivery of 
important “life-support” systems, ranging from clean drinking water to leisure and 
recreation opportunities.  In this respect, whilst focused specifically on natural 
heritage matters, and ultimately on securing the conservation of biodiversity, the 
policy being pursued in the Bill has clear affinities with wider Executive thinking on 
the need for sustainability and for environmental justice. 
 
The answer to the question “Who is the policy for?” is therefore a straightforward 
one.  The outcomes sought in the Bill are intended to benefit the people of 
Scotland (and visitors to Scotland), as well as reflecting the concerns of those of 
us who care passionately about the health and well-being of Scotland’s natural 
environment.  Ultimately, the provisions in the Bill are intended to benefit society 
as a whole.  Indeed, the aims of the Bill go beyond the Scottish context and, in all 
three core policy areas (biodiversity, the SSSI system and wildlife protection) the 
Bill has relevance to wider communities, including those which exist at a British, 
European or indeed global level. 
 

Do we have full information and analyses about the impact of the policy upon all 
equalities groups?  If not, why not? 
 
The effects of the Bill have been carefully considered in relation to their potential 
impacts on different equality groups. 
 
It is important to stress that the policies implemented through the Bill are intended 
to be applied universally, throughout Scotland.  Moreover, there is no intention that 
the Bill should have any differential or discriminatory impact on equality groups.  It 
is also our belief that the Bill does not inadvertently or indirectly give rise to such 
effects. 
 
In terms of general principles, a core aim of the Bill (expressed for example within 
the SSSI system in the form of provisions extending the list of “interested parties” 
or introducing site management statements) is to improve the transparency of 
decision-making and to develop a more inclusive system, within which 
stakeholders (and in particular the land managers and local communities most 
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directly involved with individual SSSIs) find it easier to register their views and 
influence policy at a practical level. 
 
More specifically, with reference to the equality groups identified in Schedule 5 of 
the Scotland Act, it is our view that the Bill does not impact in any differential or 
discriminatory sense upon groups which are defined by personal attributes or 
characteristics such as gender, marital status, age, race, disability, religion, sexual 
orientation, language, social origin or political belief. 
 
The Executive is of course mindful of the difficulties which members of some 
equality groups may encounter when seeking to access information, when 
responding to communications or when wishing to register their views.  There are 
important components within the new SSSI system which depend upon the 
successful exchange of information between individuals or communities and 
Scottish Natural Heritage (“SNH”).  It is therefore important that such 
communications can take place effectively. 
 
Provision is made within the Bill (for example in paragraph 2(a) of schedule 1) to 
ensure that SNH has the flexibility to provide information in such manner as it sees 
fit, and this includes the provision of information in a variety of accessible formats, 
where required.  The Bill should not however be considered in isolation from 
existing statutory obligations under the Disability Discrimination Act, the Race 
Relations Act and the Sex Discrimination Act.  All three Acts make discrimination 
in service delivery unlawful.  In particular, service providers have a duty not to 
discriminate and a requirement to make “reasonable adjustments” for disabled 
people to ensure that information is accessible.  
 
It is therefore anticipated that SNH (or the Executive, where Ministers are the 
relevant authority) will, where required and where possible, provide documents in 
alternative formats such as audio, large print or Braille, or will make appropriate 
arrangements by means, for example, of personal visits by staff to meet individual 
needs.   
 
Alternative arrangements, such as visits, are of course likely to be particularly 
important in relation to explaining and obtaining views in relation to documentation 
(such as SSSI notifications) which contain maps or diagrams.  Close working 
relationships between staff and land managers involved with the SSSI system are 
an existing feature of SNH work and accommodating individual’s requirements in 
this context is not expected to be onerous or to require significant innovation. 
 
Access to institutions and processes is a similarly important requirement and again 
the objective must be to ensure, as far as is reasonably practicable, that the 
systems instituted by the Bill do not indirectly disadvantage members of equality 
groups.  The distributed nature of SNH’s organisational structure, with Area 
Offices across the whole of Scotland, is clearly helpful in this context.   
 
So too, the Scottish Land Court, which will act as the principal body for appeals 
under the Bill’s provisions, has the significant attraction that its established mode 
of working includes the practice of hearing cases in situ.  In effect the Court is 
able, where appropriate, to go to the site of the dispute rather than requiring 
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appellants to come to Edinburgh.  This can be expected to have benefits for 
members of equality groups involved in such cases.  The Scottish Land Court Act 
1993 also already makes explicit provision in relation to the Gaelic language. 
 
More generally, the principal public bodies charged with administration and 
implementation of the new systems instituted by the Bill include the police, the 
courts and SNH.  All are bound by existing statutory requirements to act in 
accordance with equalities legislation.  SNH, which is arguably the key public body 
for implementation purposes, already produces detailed internal guidance on 
equalities issues ranging from access to the countryside to staff training to the 
provision of written materials in accessible formats.  It is also, through the Race 
Relations (Amendment) Act 2000, under a statutory general duty to promote race 
equality. 
 
Given existing policy, and the framework already provided by current anti-
discrimination legislation, it is felt that the detail of such arrangements should 
continue to be dealt with via administrative arrangements for implementation, and 
that it is unnecessary to specify additional formal requirements on the face of the 
Bill. 
 
In relation to gender, it is incidentally known that wildlife offenders – who are a 
very specific target of the proposals in the Bill – are overwhelmingly, although not 
exclusively, male.  It is our view however that the primary defining attribute of 
wildlife offenders is not their gender, but their involvement in criminal conduct.  On 
this basis, we do not regard the wildlife crime elements of the Bill as raising issues 
in relation to sex discrimination. 
 
Has the full range of options and their differential impacts on all equality 
groups been presented? 
 
The policy being pursued in the Bill has been the subject of exhaustive 
consultation with a wide range of stakeholders.    
 
Groups representative of equality interests, as well as the Scottish Council for 
Voluntary Organisations (which is itself representative of voluntary bodies working 
with equality groups), have been included in consultation arrangements. 
Objections to the Bill on equality grounds have not, however, been registered by 
such groups. Consultation papers have, in addition, been openly available on the 
Executive’s website in line with normal Executive policy.  Again, there have been 
no concerns expressed in relation to equality matters. 
 
Thinking on the SSSI components of the Bill has been developing since at least 
1998 when the then Scottish Office published its consultation paper People and 
Nature. Two further formal consultations have followed, in March 2001 and March 
2003, and there was separate consultation in relation to the proposed Scottish 
Biodiversity Strategy during the first half of 2003. 
 
In addition, the proposals in the Bill have been informed by detailed discussion 
and advice provided via the Expert Working Group on SSSIs, the Partnership for 
Action against Wildlife Crime and the Scottish Biodiversity Forum. These widely-
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drawn fora, which have brought together representatives of a broad range of 
stakeholders, have contributed immeasurably to the evolution of the policy thinking 
behind the Bill. 
 
A key outcome of this consultation and engagement with stakeholders has been 
the explicit extension of notification arrangements within the SSSI system to 
encompass a significantly expanded range of “interested parties” (section 49).  
These include groups such as community councils and community groups which 
have registered under “right to buy” arrangements.  In both cases, it has been 
recognised that local communities, as well as the legal owner of an SSSI, have a 
legitimate right to be involved in arrangements for selecting and safeguarding top 
quality natural heritage sites.  In addition, by formally providing for Site 
Management Statements (section 4) the Bill provides a mechanism by which wider 
socio-economic issues – including those which are significant to individuals living 
in isolated communities - can now be addressed. 
 
In summary, the extensive consultation and partnership working which has taken 
place since 1998 has not uncovered any equal opportunities concerns or 
objections relating to potential discrimination or the disadvantaging of equality 
groups.  As a result, the Executive is confident that its own assessment of the 
equal opportunities implications of the Bill is one which is supported by a broad 
consensus of interested parties. 
 
What are the outcomes and consequences of the proposals?  Have the indirect, 
as well as the direct, effects of proposals been taken into account? 
 
The intended outcomes and consequences of the proposals in the Bill are, as 
noted above, to secure the protection and enhancement of Scotland’s natural 
heritage, and to do so in a context which recognises both the significance of 
human factors (including the needs of land managers, local communities and 
society as a whole) and the wider imperatives which exist, at a global level, in 
relation to biodiversity. 
 
Within this overall policy objective, certain specific goals of relevance to equal 
opportunities policy have been pursued in more detail.  Stakeholder involvement in 
the SSSI system (via the new list of interested parties) is being extended in order 
to address the legitimate desire for greater consultation and involvement which 
has been consistently expressed by local communities.    
 
Overall, the Bill is intended to bring benefits and to impose sanctions by reference 
to criteria and objectives which derive from the wider public interest in securing the 
conservation and enhancement of Scotland’s natural heritage, rather than by 
reference to criteria which might give rise to direct or indirect discrimination against 
identifiable equality groups. 
 
How have the policy makers demonstrated they have mainstreamed equality? 
 
The Bill has been subject to extensive consultation, as indicated above.  The 
detailed policy within the Bill has also been developed with the significant 
assistance of key representative groups, including environmental non-
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governmental organisations, representatives of farming, crofting and landowning 
interests, local authorities, the police and professional bodies.  Throughout this 
process the Executive, assisted by SNH, has been vigilant for the possibility of 
discriminatory or significantly differential impacts.  Despite extensive consultation 
and work with stakeholders, the Executive has received no representations to 
suggest that the Bill will negatively impact upon equality groups. 
 
How will the policy be monitored and evaluated?  How will improved awareness of 
equality implications be demonstrated? 
 
Much of the implementation of the legislation will be for public bodies, including in 
particular the Executive, SNH, the police and the courts.  We are confident that the 
existing framework of anti-discrimination legislation, combined with internal 
commitment to equality and to good practice within such bodies, will properly 
secure equal opportunities objectives and ensure that the Bill is put into practice in 
a manner which is sensitive to the needs of particular equality groups.  The effects 
of the proposals on equality groups will be monitored by the bodies involved, in 
accordance with statutory requirements and good practice.   
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10:45 
On resuming— 

Nature Conservation (Scotland) 
Bill: Stage 1 

The Convener: Agenda item 2 is our final 
evidence-gathering session at stage 1 of the 
Nature Conservation (Scotland) Bill. Our task is to 
examine and report to the Parliament on the bill’s 
general principles. Our open call for evidence 
concluded on 20 November and we have received 
23 submissions, all of which have been circulated 
to members along with several supplementary 
papers, including the Finance Committee’s report 
and the minister’s letter on equalities issues, which 
we requested. 

Members might want to ensure that the following 
recommendations from the Finance Committee’s 
report are raised during questioning today: first, 
that we seek reassurances on existing budgets, 
and secondly that we seek further information on 
the Scottish biodiversity strategy. We will come to 
those issues at the relevant point in the meeting. 

We have two panels of witnesses. First, we have 
representatives from Scottish Natural Heritage, 
and later we will have the minister and his officials. 
I welcome the panel from SNH, who are Ian 
Jardine, the chief executive; Jeff Watson, the 
director of strategy and operations (north); and 
Alan Hampson, the national strategy officer. We 
will not have an opening statement, but SNH has 
provided a useful written submission. I move 
straight to members’ questions. 

Nora Radcliffe: One aspect of the bill that has 
been raised with us frequently is that it does not 
contain a clear definition of biodiversity. Do you 
think that that omission is significant? 

Jeff Watson (Scottish Natural Heritage): We 
acknowledge that people have raised that 
concern, and we recognise that an accepted 
definition—or, at least, a well-publicised 
definition—is available in the convention on 
biological diversity. It might be of merit to consider 
using that definition in the bill, in order to avoid 
confusion. 

Nora Radcliffe: Your submission mentions that 
your remit is 
“the conservation of biodiversity and geological diversity”. 

Is the bill sufficiently strong on the protection of 
geological and geomorphological features? 

Jeff Watson: It was important that the relevance 
of geological and geomorphological features was 
mentioned in the bill. I am not clear whether there 
is anything more that could be done to specify that 
interest, but it is covered in the bill. 

Maureen Macmillan: Professor John McManus, 
from whom we took evidence a couple of weeks 
ago, did not think that that provision was strong 
enough. He mentioned in particular the fact that 
the bill contains no protection for fossils. I have an 
interest in that, because I have been lobbied by 
palaeontologists about the lack of protection for 
fossils in Scotland. There are some important 
fossils in Scotland. Achanarras quarry was 
mentioned particularly as a place where there are 
fossils of world significance, but people are drilling 
them out with diamond saws and selling them on 
the continent for as much as £20,000 a fossil. The 
bill should provide some protection for such rare 
fossils. Have you considered that at all? 

Jeff Watson: There is certainly a loophole in the 
way in which fossils are protected under sites of 
special scientific interest in respect of third-party 
damage, and we believe that the bill addresses 
that. Damage by collectors is the principal area of 
concern and there is a question whether it would 
be appropriate to make explicit an additional 
offence in relation to fossils under the wildlife 
crime measures. That may be worth considering, 
but, in principle, the third-party damage measure 
that is covered by the changes in the bill would 
address the most obvious current loophole. 
Perhaps Ian Jardine would like to comment on 
that. 

Ian Jardine (Scottish Natural Heritage): It is 
clear that damages by third parties are covered. 
The bill contains other provisions on the offence of 
damaging SSSIs and on offences in relation to 
nature conservation orders that can apply to third 
parties. As Jeff Watson said, the question is 
whether there would be any point in including in 
the bill an explicit offence relating to fossils to 
make that point clear. 

Rob Gibson: We have had considerable 
evidence that there has been some deterioration 
in the condition of SSSIs; you mention that in your 
submission, although you believe that you have 
prevented a lot of direct loss or damage. That is a 
major area of concern for us as we move towards 
more positive management. Can you tell me, in all 
honesty, that if some sites are deteriorating and 
have not had money spent on them, you will be 
able to compensate for past reduction in 
compensatory management agreement payments 
with the amount of money that will have to be 
spent in future to bring some SSSIs up to scratch? 

Jeff Watson: We strongly welcome the change 
in emphasis from the driving force being the 
availability of compensatory payments to 
championing positive management. On whether 
the transfer of the moneys that are currently 
available for compensation will be adequate to 
cover the costs of incentives for management, we 
have made provision for the investment of 
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incentives through the natural care programme for 
the next two to three years in the first instance. We 
are comfortable that that is affordable and that part 
of it will be delivered by the transfer of payments 
that are coming out of compensation, but that is a 
slow process and will take a good number of years 
to bear full fruit. The provision for natural care 
beyond that time requires further discussion, but 
we are confident that we have sufficient money in 
the budget for the next two to three years to make 
the commitment to positive management that is 
inherent in the bill. 

Rob Gibson: It seems to me that, if the situation 
gets bad, as could happen in some well-known 
instances, the proposed move towards using land 
management orders, for example, could open up a 
new range of expense. The Deer Commission for 
Scotland felt that the level of proof that SNH has to 
bring to bear is easier than that which the 
commission has to bring to bear, but that there 
could nevertheless be considerable expense in 
getting the landowner to agree to the sort of 
approaches that will be required under the positive 
management regime. Because of the survey that 
shows that a potential 45 per cent of SSSIs are in 
a poor condition and deteriorating—I know that 
that was based on a sample of 10 per cent—I am 
concerned that a number of cases might have to 
come to court, whereas none has come to court in 
the past. Will you expand on that? 

Jeff Watson: I will start, and then ask Ian 
Jardine to build on my comments. 

It is our firm intention to see the land 
management order provision as a last resort. We 
would not wish to see it being used excessively or 
widely. The intention of the positive management 
arrangements is to secure voluntary agreements 
and there are provisions within SNH’s budget to 
seek to address that. If we do not get provisions 
through other sources of public funds, for example 
through an enhanced agri-environment 
programme and enhanced opportunities through 
the Scottish forestry grant scheme, it will be much 
more difficult to make some of the changes that 
you suggest are necessary and which we agree 
are necessary. That is an important part of the 
process. The natural care strategy explicitly 
recognises the role that those sources of funding 
need to play, but in respect of SNH our natural 
care budget is also key. 

A piece of work is under way jointly with the 
Deer Commission for Scotland on the preparation 
of pilot schemes, particularly within the key 
European sites—the Natura 2000 sites—in the 
first instance, to consider ways in which the 
natural care programme can help to deal with 
some of the issues of deer management. 
However, that will take some time to come 
through. 

Rob Gibson: At an earlier stage, we believed 
that the Forestry Commission Scotland seemed 
happy to come in as part of a partnership 
agreement—as are certain non-governmental 
organisations—where positive action is being 
taken. How much do you use the specialist 
knowledge of outside bodies to help you get 
restitution of situations that have gone downhill? 

Jeff Watson: We work very closely with the 
Forestry Commission, which we commend for the 
quality of advice that it gives us on woodland 
management. We have to overlay specific natural 
heritage questions on to its woodland production 
objectives. The most explicit evidence of the 
Forestry Commission’s contribution is its 
commitment to the biodiversity action plan, to 
which it probably contributes more than any other 
public body. We are building good relationships 
over management expertise exchange. 

Ian Jardine: It boils down to two things, the first 
of which is the balance between regulation and 
incentive. A big issue in the bill is where 
Parliament wants to strike the balance. The 
second thing is whether the incentives are 
sufficient to get the results that we want. 

The existing compensatory schemes have 
tended, in some celebrated cases, to give large 
quantities of money to individuals not to damage 
things. The shift towards positive schemes is 
intended to give more people sufficient incentive to 
invest in the natural heritage qualities of their land. 
We remain optimistic that incentives can be 
pitched at a level that will be sufficient to achieve 
that change at reasonable cost to the public purse. 
What happens in agri-environment payments and 
woodland grant schemes will cause that shift; it is 
not only about SNH. 

The issue about deer will be particularly difficult, 
because it is widespread. There is a big debate 
about incentive versus regulation. The question, 
which is untested, is whether the section 7 
provision in the Deer (Scotland) Act 1996 will be 
sufficient. We believe that under the new financial 
guidelines, SNH will be able to do something on 
the incentive side to help to address that question, 
but I am not sure that we can solve it. 

Eleanor Scott (Highlands and Islands) 
(Green): Your final point has answered my initial 
question, so I will move to site management 
statements. Will the statements have clear, 
quantifiable and measurable objectives? Will they 
be in the public domain and will people—at least 
the people near the site—be notified of them? 

Alan Hampson (Scottish Natural Heritage): 
SNH has prepared a site management statement 
for each SSSI. We are setting up an internet-
based system that will enable us to make each 
statement publicly available. 
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11:00 
The Convener: We welcome that. When the 

committee visited the Loch of Clunie and Marlee 
loch, it was interesting to see the site management 
statement, which allowed us to get a grasp of what 
will be available. One point that arose in our site 
visits was the importance of local communities, 
landowners and everyone with a key interest in an 
SSSI knowing what is protected and what the 
choices are about how to protect the site properly. 
The system is a big step forward—we have seen 
the pro forma that will be used. 

One issue that has come out loud and clear is 
how to get across information on the management 
of species. If we make the management statement 
process more transparent, that will help with some 
of the bill’s provisions that will be hotly contested 
when it comes to individual choices on the ground. 

Alan Hampson: The management aspect of the 
statements is one point, but the fact that they 
enable us to present the implications of 
notifications in terms that can be understood by 
land managers and other interested parties is 
extremely useful for us, because hitherto we have 
had to express everything strictly in scientific and 
formal legal terms. 

The Convener: Your submission mentions 
finance and we have talked briefly about natural 
care and the funding for management 
agreements. You made the point, which members 
picked up on, that the rural stewardship and 
forestry grant schemes need to move to a more 
positive framework for the future. How will that 
happen? We know that the minister is conducting 
a review of, and inviting comments on, the reform 
of the common agricultural policy. Will SNH make 
a submission about the regime that it wants for the 
future? The key stakeholders will require sufficient 
resources to implement the bill. 

Jeff Watson: We recognise that the 
implementation of the bill has implications for SNH 
and more widely. An important dialogue needs to 
take place over quite a long time scale with 
owners and occupiers to ensure that the 
management of the sites is effective. That 
dialogue, which is principally a matter for SNH, will 
involve discussions about the site management 
statements. On the involvement of others in the 
process, we are making a submission on CAP 
reform, on which Alan Hampson may want to 
comment. 

Alan Hampson: I will begin by mentioning the 
Scottish forestry grant scheme, which is the other 
main source of funding that contributes to the 
natural care process. The year before last, the 
Forestry Commission and the Executive set up a 
steering group to review the old WGS. The new 
Scottish forestry grant scheme recognises the 

importance of SSSIs and offers a higher level of 
funding for management and establishment work 
that is associated with SSSIs. We were involved in 
that review process and supportive of it. We are 
always keen to bear in mind and to consider 
thoroughly the need to balance the amount of the 
available pot of resource that goes into the special 
sites rather than the wider countryside. That 
important issue was debated in the discussion 
over the new forestry grant scheme. 

It is difficult to say what might come out of the 
consultation on the mid-term review of the CAP, 
because there are a lot of options. We will submit 
our views and make the case for SSSIs to receive 
a high priority within the resource allocation, while 
pointing out that we should not ignore the wider 
countryside. 

The Convener: One of the specific points about 
finance that you made in your submission was: 

“A particularly demanding obligation will be the reviewing 
of Operations Requiring Consent (ORCs). SNH has 
submitted evidence to the Finance Committee on the 
additional costs likely to be involved in implementing this 
legislation.” 

Will you tell us a little more about that? The 
Finance Committee has identified questions that 
we need to ask the minister, but I am keen to 
explore with you the extra costs that are 
associated with the bill. Can you quantify those 
costs? 

Jeff Watson: Our assessment is born out of 
experience—especially the work that we had to do 
to implement the provisions of the European 
directives. It is necessary to spend an adequate 
amount of time in consultation with owners and 
occupiers about changes that affect their 
relationship with these pieces of land. We 
recognise that the bill requires us to make those 
changes or at least gives us the option of making 
them. Generally, the changes are likely to be well 
received, especially the reduction in size of the list 
of operations requiring consent. 

We would like to proceed objectively, alongside 
the programme of site condition monitoring that is 
under way over six years. Such an approach will 
make the process more manageable. If we open 
the door to the new provisions on day 1, with 
1,450 sites and up to 13,000 individual occupiers, 
it may be impossible to achieve our objectives. We 
envisage that the changes will be tied into the 
logical framework of the site condition monitoring 
programme and the review of site management 
statements. However, we do not seek, and have 
not sought, to underestimate the fact that 
delivering the changes in a way that is truly 
consultative, and does not involve our simply 
telling people what we think, will take up a 
considerable amount of staff time. 
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Ian Jardine: I endorse those comments. It 
would be a false economy to cut back on 
consultation. All the experience of notifying SSSIs 
shows that the list of potentially damaging 
operations and, now, ORCs is a very sensitive 
area. Failing to take time to deal with owners and 
occupiers—individually, if they wish—would be a 
false economy. 

The Convener: I have a final question about 
resources. In its supplementary evidence, the 
Convention of Scottish Local Authorities 
expressed concerns about how effectively 
community planning can be co-ordinated and 
about how biodiversity issues can be embedded in 
the community planning process. 

When giving evidence to us, representatives of 
COSLA emphasised the importance of the advice 
that they receive from SNH. Although most local 
authorities have allocated people to delivering 
local biodiversity action plans, they also draw on 
outside expertise. Have you given consideration to 
SNH’s role in providing advice to individual local 
authorities, both on the overall strategy that they 
need locally and on the implementation of local 
authority approaches to biodiversity? 

Ian Jardine: We are addressing that issue. Next 
week, or the week after that, I will meet 
representatives of COSLA to discuss it. SNH will 
have a role in working with local authorities and 
already inputs to the community planning process. 
We must be clear on the guidance that local 
authorities are seeking and whether we can 
provide that, but we hope and expect that we will 
be able to support local authorities. We are a 
major funder of local record centres and 
biodiversity action plans. I expect that we will 
continue to play that role. 

The Convener: So you envisage a gearing-up 
of your activities, rather than something that will 
necessarily require extra resources from SNH. 
Local authorities see the new provisions as 
challenging. 

Ian Jardine: If we are talking largely about 
producing guidance and advice for local 
authorities, a significant gearing-up of our activities 
will not be required. If a bigger long-term support 
role is envisaged—especially the provision of 
grant aid to local authorities—that may have 
resource implications for SNH. However, I am not 
sure that that has been suggested; the concerns 
relate largely to guidance and advice. I am not 
worried about the impact that that will have on 
resources. 

Alan Hampson: We are developing new ways 
of working, to get information out from SNH to the 
partners as they become increasingly involved in 
this work. Large programmes—mainly internet-
based systems—will ensure that information is 
much more readily available. 

Jim Mather (Highlands and Islands) (SNP): 
What practical steps will SNH take to ensure that 
the implementation of the bill will have a positive 
impact on the rural economy in Scotland? 

Jeff Watson: Anticipating the bill, we have 
taken a number of steps to ensure greater 
awareness among individuals who are involved 
with the sites, and greater appreciation of the 
reasons for having them. We touch on that in our 
submission. As members will know, our statutory 
role is principally to do with the natural heritage, 
but we have a balancing duty as well. 

We have explored benefits by considering the 
opportunities that are offered by the sites for wider 
public appreciation. That can lead to some socio-
economic benefit. However, it would be unwise to 
promote these special places actively and 
uncritically. We should promote SSSIs, but do so 
carefully so as not to put the special interest of the 
places at risk. 

Through our review, we have been able to give 
a greater profile to the national nature reserves 
that are part of this suite of designations. The 
emphasis has been on national awareness and 
public benefit. Furthermore, the Executive is 
leading with work into the economic benefits that 
accrue from some of the designations. We will 
have to await the outcome of that work to see 
whether we can learn lessons. 

Jim Mather: What grates just a little is the 
implied presumption that local people and 
businesses might not cherish the local 
environment as much as SNH. There must be a 
mechanism by which you could work more closely 
with those people, for whom the environment 
might be their key asset. You would be pulling on 
10-league boots by having them co-operating with 
you. 

Jeff Watson: I certainly did not want to give the 
impression that we do not want to work with local 
communities—we work very actively with them to 
promote the natural heritage assets in local areas. 
The note of caution that I introduced was simply 
that we have to be responsible. I think that 
communities are equally concerned about that and 
we try to listen to their concerns. 

Within the limits of our statutory responsibilities 
and financial capabilities, we are open to 
opportunities to celebrate these sites more and to 
ensure that there is a more tangible local benefit. I 
would like enterprise companies, which have great 
expertise, to have a role in that. There have been 
good examples of SNH working closely with 
enterprise companies to extend and share benefits 
more widely—economic benefits, and benefits that 
come through investment in nature. 

Alan Hampson: We have to consider a wider 
context as the role of the countryside changes 
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from being primarily one of production to being 
one of provision of a range of goods and services. 
I am thinking of SSSIs in particular, but we must 
also consider biodiversity, nature conservation and 
the natural heritage, which must be more 
recognised as assets that can generate wider 
economic activity. The main spin-off is obviously 
related to tourism. 

Jim Mather: When was there last a meeting of 
SNH, VisitScotland, NFU Scotland, local 
enterprise companies and RSPB Scotland? When 
did you last sit round a table to consider what 
could be done to develop local economies? 

11:15 
Ian Jardine: I cannot give you a date. Such a 

meeting would probably be held through the 
tourism and environment forum. Almost all, if not 
all, the bodies that you mentioned are members of 
that forum, so there is a network through which 
those organisations can work together. It has been 
going for a number of years, and a number of 
initiatives have come out of it. I do not think that 
there is any reluctance to address the issues. 

We also have to look beyond tourism, to the 
effects that natural care can have on investment in 
local activity and local employment. I know that the 
overall figures are not that high, compared with a 
lot of Government schemes, but if you consider 
that a lot of the big schemes are in places such as 
Caithness and Sutherland and Lewis, they can 
have an effect on the economy. Working with local 
interests, NFU Scotland and the Crofters 
Commission can also have an effect. Not 
everywhere can be a tourist attraction, so we need 
to look a bit wider. 

Alan Hampson: The study “Nature 
Conservation Designations and Land Values” that 
the Macaulay Land Use Research Institute 
undertook for the Executive in 2002 indicated that 
support for positive management of designated 
sites can be a major contributor to maintaining 
farm incomes, so there is already some evidence 
of the positive role that the likes of natural care 
can play in maintaining incomes in the 
countryside. 

Rob Gibson: I have a follow-on point with 
regard to the downgrading of certain national 
nature reserves, the management of sites of 
special scientific interest and relations with the 
local community. I have asked previously about 
the rare whitebeams in Glen Diomhan on the Isle 
of Arran. It is a site of special scientific interest, but 
it is being downgraded from national nature 
reserve status to one in which normal 
management practices will be followed. There 
seems to have been little discussion with the local 
community, which is quite proud of the fact that it 

hosts a pretty rare tree. There is the potential for 
people on the island to welcome folk who come to 
see the trees, but part of the reason for the 
downgrading is the fear that people will twist their 
ankles on a hill path. 

We need to be much more robust with such 
examples, which is why I and others asked earlier 
about the discussion of site management 
statements with the local community. You ought to 
give us some indication of whether you think that 
there will be a change in the type of behaviour that 
happened in the past. The environment has been 
not aided—it has been downgraded—the local 
community has not been involved in discussions, 
and the issue about confronting the excess 
number of deer has been ignored. 

Ian Jardine: I shall make a start, but I am not 
sure that I can answer all the questions. I do not 
know the detail of the level of consultation on that 
particular site, for which I apologise. I can say a 
little bit about national nature reserves and NNR 
policy. I challenge the point about downgrading, in 
the sense that the protection for the site remains 
the SSSI designation. The NNR designation itself 
does not imply greater protection. It depends 
entirely on the strength of the nature reserve 
agreement with the landowner. 

With the NNR review—and I know that it has not 
been entirely popular—SNH has taken the view 
that we should stop kidding ourselves that some of 
the sites concerned are nature reserves, because 
they are not. The levels of protection and 
management that were available on some of those 
sites were not that good. They got the NNR label 
for historical reasons. With the review, we took the 
view that we should be clear that if something has 
an NNR label, we can do several things. For 
example, we can be proud to promote it and to 
attract the public to it so that they can see it. 
Obviously, the site that you mention is one of the 
sites where the judgment was made that that 
approach was not possible. 

That question can be turned round so that it 
becomes, “How do you make it possible?” That 
takes us back to the bill. Making it possible 
depends on two things. The first is our ability to 
provide an incentive to the owners of the site to 
manage it in a different way. That is a line that we 
can pursue. The question of deer grazing relies 
first on a view being taken by the Deer 
Commission on whether it can use its section 7 
powers in the area. I am reluctant for SNH to 
come in with a cheque book if there is a regulation 
that should be considered first. The matter can be 
tackled in that way. 

I do not want to say anything in particular about 
the site that you mention, but in general there are 
last-resort powers for particularly difficult cases in 
which nothing else works. The removal of the NNR 
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label, if you like, was a signal that the quality of the 
site’s management was not good enough for it to 
be called a national nature reserve. Therefore, 
other things must come into play. 

I do not want to put this too strongly, but we 
have discussed whether national nature reserves 
should be defined in the bill, as the existing 
definition is from 1949. The definition does not 
cause us great difficulties, but there is a question 
about whether it should be modernised. 

Rob Gibson: We will note such matters in 
considering the implementation of the bill. It strikes 
us that the principles in question are good, but we 
wonder what will happen in practice. There are 
areas in which specific examples begin to raise 
doubts that the site management statements, 
discussions with local communities and the ability 
to intervene will work any better. 

The Convener: We certainly have experience of 
where things have not worked. 

I have a couple of questions about designations 
and SSSIs. Some of our witnesses have 
discussed how SSSI procedures fit with other 
designations, such as special protection areas, 
special areas of conservation and Natura 2000 
sites. We have received evidence that suggests 
that if all those sites were underpinned by an SSSI 
designation, there would be a much more 
consistent backdrop for appeals and enforcement 
processes. Do you agree with that? 

Jeff Watson: As a rule, we certainly support the 
underpinning of European sites, which is 
consistent with the UK Government’s policy. In 
Scotland, we made a case—which ministers 
accepted—that there are circumstances in which it 
might be appropriate to proceed without 
underpinning those sites where aspects of positive 
management and active management in particular 
were necessary to maintain the interest. From the 
start, there was much more of an incentive rather 
than a prescription or a list of requirements to 
consult, which is the mechanism that comes 
through an SSSI. Sites where there are 
proportionately large numbers of individuals—
which tend to occur where there are crofting 
interests—were also involved. Sites that have 
been taken forward as SPAs for corncrakes and 
the big Lewis peatland site are particular 
examples. 

The Executive’s view was that there was a 
dispensation not to proceed at that point with an 
SSSI designation, so that we could test whether 
the management-led approach for those specific 
sites with those particular challenges would work. 
Our judgment is that that approach has worked. 
That has been particularly evident on the 
corncrake sites, for which we can provide the 
measurable benefits that have resulted. People’s 

commitment to the Lewis peatland site through 
that approach was evidence of its benefit in 
respect of buy-in. There were more than 2,000 
consultees—which is more than for any other site 
that we have ever had to deal with—without a 
single objection. 

However, the mechanism to proceed with an 
underpinning SSSI designation if the protection 
approach is not deemed to be appropriate is still 
there. That is a pragmatic approach that we 
should continue to adopt in special circumstances. 

The Convener: I want to move on to consider 
the statutory purpose of SSSIs, which is another 
issue that has been raised by some witnesses. 
Some were of the view that the bill did not go far 
enough. Several witnesses mentioned the need to 
provide for the rarity, conservation value and 
irreplaceability of some sites as well as for the 
representativeness of diversity. Do you have a 
view on that? Should the statutory purpose be 
extended to the work not only of SNH but of the 
ACSSSI? I cannot remember what ACSSSI stands 
for. 

Alex Johnstone: It stands for Advisory 
Committee on Sites of Special Scientific Interest. 

The Convener: That is right. Does SNH have a 
view on that? 

Ian Jardine: I have a concern about the 
definition of the purpose of SSSIs. I know that 
there is a legal argument as to why I should not be 
concerned, but I do not understand that legal 
argument. I share the concern that, as it stands, 
the bill talks about SSSIs being representative. It 
seems to me that there is a logical argument that, 
if something is unique, it is almost by definition not 
representative. 

The definition might be better if it recognised 
that there is an issue of quality as well as an issue 
of representativeness. SSSIs should not just be 
representative but meet a quality standard. That 
quality standard could recognise uniqueness as a 
justifiable quality for the selection of a site. In our 
response to the bill, we propose a definition that is 
accepted in the rest of Great Britain—that is not 
necessarily a selling point, but it is accepted in 
England and Wales. I still recommend the 
definition that we propose, as its meaning is 
clearer. 

The Convener: Right, we will test that issue 
with the minister. If you are not sure how the 
definition works legally, I hope that the minister will 
be. 

Nora Radcliffe: My question is slightly related to 
that point. The submission from the Natural 
Environment Research Council suggests that 
“The Bill represents an opportunity to produce a 
comprehensive strategy for Nature Conservation in 
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Scotland at both International and Local levels. It is 
important to recognize that while SSSIs are exemplars 
other sites exist, in some cases just as good, which also 
merit special attention. These ‘near misses’ should be 
included in an accredited Local Sites System … that is 
governed by a respected system of site selection criteria 
and legislative support.” 

Will you comment on that suggestion? 

Ian Jardine: We have local designations as 
well. I suppose that I question whether the bill is 
the place to do what has been suggested. 

I also question whether a national agency such 
as ours should have a role in stipulating what 
ought to happen at the local level. Several local 
authorities have taken steps within their planning 
powers to identify sites at a local level. We would 
certainly encourage local authorities to do that, but 
I am not sure that we would seek to dictate to 
them how they ought to do that. 

If there was a view that there were problems 
with that approach, I suppose that we could 
consider providing national guidance and support 
in the way that we were asked to do for local 
landscape designations. That is how I would tend 
to see our role, but I am not entirely sure that 
legislating is necessary to achieve local action. 

Nora Radcliffe: Would doing so not tidy up and 
clarify things? 

Ian Jardine: It might, but at the expense of 
flexibility. That is a balance that people might want 
to think about. 

Jeff Watson: I add that an opportunity might be 
provided through the Scottish biodiversity strategy, 
which local authorities will closely observe and 
contribute to. That mechanism might allow for 
what has been suggested without necessarily 
putting the onus of identification and selection and 
all that goes with that back on to SNH. Frankly, I 
think that that would be unmanageable. 

Alex Johnstone: Part 2 of the bill in particular 
confers significant additional powers on SNH. One 
of the groups of people with whom I speak 
regularly—I am sure that you know them, too—
believes that SNH has too much power at the 
moment. Although I approve of what part 2 is 
trying to achieve, I want to pursue my concerns on 
the issue of accountability. To whom are you 
directly accountable? 

11:30 
Ian Jardine: Our direct accountability is to the 

minister and through the minister to the 
Parliament. 

Alex Johnstone: Yes. It was suggested by 
various people—and by one witness in 
particular—that that process of accountability 
needs to be loosened. They said that the minister 

needs to be less involved. I take it that you would 
not agree with that approach. 

Ian Jardine: I suppose that I do not follow the 
reasoning for it. 

Alex Johnstone: There was a very interesting 
submission, which, if you have not read it, we 
should perhaps pass to you. 

Some people who gave evidence to the 
committee said that, on occasion, decisions are 
taken that go contrary to the advice that the 
Advisory Committee on Sites of Special Scientific 
Interest has given to SNH. Why would you do 
that? 

Ian Jardine: We would do that only if the main 
SNH board did not accept the ACSSSI’s advice. 
The ACSSSI provides advice, but it is open to the 
SNH board to accept or not accept the advice in 
its entirety. Given that we are talking about 
scientific advice, the board would not accept the 
ACSSSI’s scientific advice only if it believed that 
other strong scientific evidence was available to it. 
It would also have to be happy to defend its 
decision publicly, as its meetings are always held 
in public. The SNH board has not taken the 
ACSSSI’s advice on only relatively few occasions. 
Even when that has happened, the SNH board did 
not reject all of the ACSSSI’s advice but accepted 
only one or two points. At the moment, it is open to 
the SNH board to do that.  

As I said, in terms of openness, all those 
decisions are taken in open public session and are 
recorded in minutes that are available on the 
internet, so it is made clear why the board has 
taken a decision. The board could be legally 
challenged if one of its decisions was taken on 
incorrect grounds or for spurious reasons. 

Alex Johnstone: You would not take decisions 
that were based on economic arguments, local 
public opinion or something of that nature. 
Decisions are taken exclusively on the basis of 
contrasting scientific advice. 

Ian Jardine: That is correct. 

Alex Johnstone: Where such situations or 
other pressures arise, what authority does the 
minister have to intervene? SNH is very much an 
arms-length organisation. What I am trying to get 
at is how long the arm is. 

Ian Jardine: At present, the Wildlife and 
Countryside Act 1981 gives SNH the power to 
notify sites. I think that the minister could intervene 
to direct by using section 11 of the legislation that 
founded SNH—the Natural Heritage (Scotland) 
Act 1991. My understanding is that that is a wide 
power. The minister could use it to direct SNH on 
any matter and SNH would be obliged to follow the 
direction. 
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Alex Johnstone: The provisions that are 
contained in the bill introduce the idea that the 
Scottish Land Court would have a role to play as a 
court of appeal. Does the present system contain 
any structures that duplicate that provision or is it 
completely new? 

Ian Jardine: I think that those provisions are 
new. At the moment, the standard appeals 
procedure—judicial review—can be used to 
appeal against a daft decision that has been taken 
by a public body. Someone could also take a civil 
action in a case in which their interests were 
affected. 

In the past, disputes over management 
agreements have landed up in the Scottish Land 
Court. However, I think that that was done by 
agreement, using the arbitration role of the court. I 
think that the role for the court that is proposed in 
the bill in respect of land management orders and 
so forth is a new provision. The ability to refuse a 
notice of intent but not to enter an agreement is a 
new provision and it requires an appeals process. 
As Alan Hampson is looking at me, I had better 
check that I am right. 

Alan Hampson: Let me try to clarify that point. 
The issue was discussed and debated at length by 
the expert working group, and the principle that 
was eventually agreed upon was that the process 
of designation itself does not impose any limitation 
on the way in which an individual can exercise his 
or her right to that land. An imposition may arise at 
the time when SNH does not consent to a notice 
of intent or where a land management order is 
served by ministers. It was felt that the appeal 
mechanism had to be available at that point. Until 
then, it is a judgment of the merits of the 
designation and of whether the process has 
correctly identified and designated the site for a 
specific range of interests. The appeal then kicks 
in at the next stage, if a situation arises in which 
there is an imposition on what individuals can do 
with their land.  

Alex Johnstone: I referred at the outset to the 
general principle that there are people who 
fundamentally disapprove of the activities of SNH, 
and we all know that there are those who will not 
be persuaded. As the legislation progresses, it is 
important to ensure that, wherever possible, those 
relationships are improved. Do you think that the 
structure that the bill puts in place offers the 
opportunity to improve those relationships, or is it 
simply a dispute resolution system? 

Ian Jardine: Overall, the new structure offers 
opportunities to improve the situation. In general, 
relationships have improved—if I think back to 
relationships with the agriculture and forestry 
sectors 10 years ago, I can see that we have 
moved a long way in that time. I see the bill as 
helping to progress that, because it envisages a 

system that is more focused on interests in and 
effective management of sites and because it 
involves a more consultative and less legalistic 
process.  

As Alex Johnstone said, there is a philosophical 
view that public sector interference in land 
management is not a good thing in principle and 
should be kept to a minimum. I am not sure that 
SNH is going to win that argument outright, but if 
we can demonstrate that we are being more 
consultative, open and responsive to interests—
particularly the interests of those who earn their 
living from the land involved—the majority of 
people with such interests will at least see us as a 
reasonable organisation doing a job on behalf of 
Government and Parliament in a reasonable way, 
even if they do not much like public sector bodies 
and the fact that they interfere in the first place. In 
my view, the bill is a modernisation of a previously 
rather legalistic system, and that must be a good 
thing for relationships.  

Alan Hampson: The other way in which it helps 
with relationships is that it introduces a lot of 
flexibility. The existing system is very rigid, so it 
was difficult for us to adapt the designation, or 
indeed the system, to reflect local circumstances 
or changing circumstances. The bill provides a 
range of measures that enable us to work more 
flexibly, which is always a good basis for 
developing more constructive relationships. 

Ian Jardine: One of the accusations made 
against SNH is that it is always judge and jury. 
However, the bill contains a lot of checks and 
balances in terms of appeals and the necessity to 
get ministers’ agreement. If you look at the bill as 
a whole, you can see that there are safety nets to 
ensure that SNH refers cases that could have an 
impact on an individual’s economic or other 
interests.  

Alan Hampson: Many submissions have asked 
whether SNH would act reasonably. As we have 
indicated, the test of reasonableness will ultimately 
lie with the Land Court, to which any appeal must 
be made. 

The Convener: Alex, do you still have a number 
of questions to ask? There are two other members 
who want to ask questions and you are getting into 
a bit of a dialogue with the witnesses.  

Alex Johnstone: There is just one other point 
that I want to pursue.  

The moment that I read through part 2 of the bill, 
I believed that it was trying to achieve something 
desirable. However, to some extent it fails to 
reflect principles such as extending partnership 
that the Executive has operated under in other 
pieces of legislation. The bill appears to confer 
additional powers on SNH without taking the 
opportunity to encourage greater dialogue and 
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consultation over their implementation. You have 
already expressed the desire to proceed on the 
principle of dialogue and consultation; however, 
the bill does not put you in a position where you 
would have to enter into such dialogue. Would you 
still, with the minister’s approval, retain the power 
to act unilaterally where necessary? 

Ian Jardine: I think that the bill puts us in that 
position. In any case, with regard to your comment 
about acting “unilaterally” with the minister’s 
approval, I would argue that that would be acting 
with the agreement of the democratically elected 
Government. I am therefore not sure whether that 
is acting unilaterally in a strict sense. 

One cannot legislate for good relationships. 
Indeed, it would be quite difficult for the bill to seek 
to do so. All I can do is repeat that I am quite clear 
that SNH is determined to work in a more co-
operative and partnership-based way—indeed, we 
could present a good argument about the ways in 
which we have taken such an approach. I am clear 
in policy rather than legislative terms that we are 
going that way and that the Executive is 
encouraging us to do so. I do not see any real 
difficulty with that, because I have no doubt that 
we will continue to work in such a way. 

At the end of the day, the Government has 
certain commitments in relation to natural heritage 
and the bill seeks to give it the power to meet 
those commitments. If the Government has to 
insist that something must happen to meet them, it 
can do so under the bill. However, I think that that 
would be a last resort. 

The Convener: I will take the other three 
members who want to ask questions, but I ask 
them to keep the questions brief. 

Nora Radcliffe: My two questions arise from the 
submissions that we have received. An 
organisation that made one submission says that it 
“would like to see a designation process that makes 
available to land managers on notification of the SSSI, the 
full scientific case for designation. 

This is not made available currently until an objection to 
the designation is lodged with SNH.” 

Is that the case and, if so, why? 

Another submission states that the proposed 
terms of the notification document and site 
management statement are “inadequate” and 
suggests that they need to include 
“a statement of long-term management objectives of the 
SSSI”. 

When I had a quick look at the documents that we 
received, it seemed to me that they included such 
a statement. However, I wonder whether you feel 
that its inclusion should be a statutory 
requirement. 

Jeff Watson: In so far as we comply with 
legislation—which we clearly do—the scientific 
case is made available through the citation and 
various attached documents such as a map and a 
description of the land. As one would expect, a 
further set of information sits behind that citation 
and is available to people whenever they wish to 
see it. In my judgment—although I stand to be 
corrected on the point—that information is not held 
back and is not revealed only during an appeal. 
The question is whether the information is fit for 
purpose. Many people do not want to see such a 
big volume of information and it would be 
extremely daunting to include it automatically in 
the package. However, it is certainly available. 

The site management statements will certainly 
address Nora Radcliffe’s second point. We have 
approached the matter in a pre-emptive way by 
saying that such statements are not required prior 
to this point and are not formally part of the 
notification package. Keeping the site 
management statement at one remove from the 
formal notification is helpful, because these 
documents are—and need to be—very dynamic. 
That is part of their value. 

The Convener: I presume that we can also 
think about such documents in the context of their 
accessibility on the internet. We do not need to 
download 100 pages, but if we want to get to the 
guts of something we can easily do that by 
accessing the top two pages. 

Rob Gibson: At the Scottish Civic Forum 
debate yesterday evening, deep concern was 
expressed about the number of Government 
consultations in general and about the fact that 
many suggestions are not taken up in the 
subsequent process—in this case, in the bill. 
There were obviously many responses to “The 
Nature of Scotland” and the process of getting to 
the current position has thrown up some changes. 
Can you give an example of a suggestion that 
came from the public during the consultation that 
has changed the approach in the bill? 

11:45 
Ian Jardine: I am going to do what I had hoped 

not to do, which is to duck the question and say 
that only the Executive can answer that, as it was 
the Executive’s consultation. However, I was 
involved in the expert working group and I point to 
that as an example of good practice in the 
development of legislation. The expert working 
group used the information from the consultation 
process, but it also heard representations from 
non-governmental organisations, land 
management interests and Government interests. 
That process helped to tailor the bill—in particular 
in relation to how the appeals process will work in 
practice—and strongly contributed to the 
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development of the financial guidelines. Land 
managers, the Scottish Landowners Federation 
and the NFUS were involved in determining not 
just what would be desirable but what would be 
practical. That was how the appeals process was 
worked out and it was certainly how the financial 
guidelines were thrashed out—and that has made 
a difference. You might want to ask the Executive 
to confirm that. 

Rob Gibson: I will certainly ask the minister 
about that. 

The Convener: The minister has been given 
notice. 

Maureen Macmillan: I have a couple of 
questions about part 3, which is about wildlife 
crime and related matters. First, the committee 
has heard that there has been a lack of 
transparency in relation to the granting of licences 
to kill birds and animals. Why were people unable 
to get information about, for example, the reasons 
for refusing licences or the number of licences that 
have been granted in Scotland? 

Secondly, the extension of wildlife offences to 
include recklessness has generally been 
welcomed, but there are concerns that the 
provision might give landowners an excuse to try 
to prevent people from gaining access to land. Will 
that provision be cross-referenced to the access 
code, so that there will be guidance on the matter? 

Jeff Watson: I will ask Alan Hampson to deal 
with your second question. 

The Executive and SNH are the bodies that are 
involved in licensing, depending on the issues that 
arise. We sent the committee some information 
about that, so I will not go over the detail. About 
700 licence applications per year are determined 
by SNH, of which a very small number—five or 
so—are refused. We would commit to making 
publicly available any explanation that we gave for 
turning an application down. 

SNH also provides advice to the Executive on 
about 100 licence applications a year in cases 
where the Executive determines the outcome 
and—as a matter of interest—we recommend 
refusal in fewer than 10 cases a year, usually 
because we are not convinced that the 
requirement to pursue alternative approaches first 
has been adequately met. Beyond that, it is not 
appropriate for me to say what any other body’s 
grounds for refusal might be. SNH will be happy to 
put into the public domain any information that 
relates to its decision-making process. 

Maureen Macmillan: How long does it take 
from making an application for a licence to 
receiving a decision on whether one has been 
granted? 

Jeff Watson: Again, I refer to the cases in which 
SNH makes the decision. We operate within 
national standards, but I cannot remember the 
exact time scale for making a decision—I am 
being told that it is 20 days. It is one of the 
standards that we are consistently able to meet. 
There is not a history of our constantly exceeding 
the time scale. There are occasions when that 
happens, but in this area they are rare. The 
information is published in our annual report and 
so on. 

Alan Hampson: You asked whether we would 
address the issue of recklessness in the code. 
Recklessness is a new issue and is difficult to 
define in this context. Ultimately, it will be for the 
courts to decide what constitutes reckless 
behaviour.  

Maureen Macmillan: I meant that landowners 
may use recklessness as a reason for preventing 
people from accessing land. They will say that 
they do not want walkers on their land because 
walkers may recklessly disturb an SSSI. People 
want there to be recognition that recklessness 
may be used as a wheeze to keep them off land. 
Are you considering that issue in the access 
code? 

Alan Hampson: In the code, we can spell out 
what constitutes responsible behaviour. For 
individuals, that is of primary concern when they 
are taking access. Jeff Watson may have further 
thoughts on the issue of what happens when a 
landowner tries intentionally to limit access on 
grounds of recklessness. 

Jeff Watson: In my judgment, if someone is 
trying to prevent access by using the term 
“reckless” in a frightening way, they must be 
coming close to breaching those aspects of the 
code that relate to the provision of responsible 
access, as opposed to the taking of responsible 
access. There are two sides to the issue. If the 
recklessness provision is used frequently and 
regularly in a way that appears not to be 
consistent with the legislation, it is reasonable for 
local access fora to consider the issue. As Alan 
Hampson said, it is for the courts to decide 
whether an offence has been committed. 

Nora Radcliffe: In its written evidence, the 
NFUS says that section 18 of the bill provides 
“an unreasonably long period (4 months) during which SNH 
may take no action and be deemed, respectively, to have 
refused consent for an operation and to have refused to 
offer a management agreement.” 

Why is the period stipulated as four months? 
Could that be seen as unreasonable? 

Jeff Watson: The original arrangements were 
that the period should be three months, but that 
has been extended by one further month. A small 
extension has been made to the current 
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arrangements. The provision is born out of the 
experience—both of the expert working group and 
more generally—that more time is needed to 
conduct negotiations prior to deciding whether it is 
appropriate to conclude a management 
agreement. It was felt to be reasonable to add a 
little more time to the original period. The concern 
to which Nora Radcliffe referred has not been 
commonly or widely expressed to me. 

Nora Radcliffe: However, the issue was 
discussed by the expert working group, on which 
the NFUS was represented. 

Jeff Watson: Yes. 

The Convener: That is useful clarification. 

As members have no more questions, I thank 
you all for being prepared to be grilled in detail this 
morning, which has been very useful. I invite you 
to stand down, although you are welcome to stay 
for the rest of the meeting. I suspend the meeting 
while witnesses are swapped round. 

11:53 
Meeting suspended. 

11:58 
On resuming— 

The Convener: We are reaching the conclusion 
of our stage 1 consideration of the Nature 
Conservation (Scotland) Bill, for which I welcome 
Ross Finnie MSP, who is the Minister for 
Environment and Rural Development. I invite the 
minister to introduce his officials and to make 
opening remarks. 

The Minister for Environment and Rural 
Development (Ross Finnie): I am accompanied 
by Jane Dalgleish, who is the expert on natural 
heritage to whom I will refer when I need to; 
Duncan Isles, who is a leading member of the bill 
team; and Alison Crowe, who will deal with 
complicated legal matters. That relieves me of 
almost any responsibility, which is the way of 
things. 

The Convener: All that is left is introducing the 
bill. 

Ross Finnie: Absolutely. 

I welcome the opportunity to give evidence. The 
committee has had several evidence-taking 
sessions, which we have followed with 
considerable interest. The bill has ambitious 
objectives and carries forward a vision that values 
the natural world—our natural heritage—for its 
own sake and because it matters to individuals. 
That vision matters to the people of Scotland and 
has wider resonance throughout the United 
Kingdom and in Europe. 

12:00 
We have worked for a time to create a better, 

responsible and sustainable relationship between 
human society and the wider natural environment. 
That is a key element that we must secure. Laying 
the foundations of that balanced relationship has 
been at the heart of much international effort and 
resonated at the Rio summit and more recently in 
Johannesburg. That has generated a new 
emphasis on the linked concepts of sustainable 
development and biodiversity conservation.  

Those are some of the key overarching 
principles that have driven our effort in Scotland. 
The philosophies that drive the bill helped to 
inform the Water Environment and Water Services 
(Scotland) Act 2003 and are part of the rationale 
behind the plans that we have announced on 
strategic environmental assessment. 

The Nature Conservation (Scotland) Bill will 
make its own contribution to achieving our vision 
of sustainability and responsible stewardship of 
the natural environment. It will do so by taking 
action to safeguard and secure the future of 
Scotland’s exceptional natural heritage through 
new wildlife protection measures and through 
overhauling the SSSI system. The bill asks 
Scottish society, through our public institutions, to 
lead the way in accounting for and addressing the 
consequences for biodiversity of our collective 
actions. 

That vision challenges all of us to secure the 
well-being of our natural environment and its 
biodiversity. The vision seeks to engage us all by 
balancing the competing demands of people and 
nature. From reading the evidence that the 
committee has taken, I know that the principles of 
that view resonate with committee members. One 
clear message that we have taken from reading 
the evidence and attending committee meetings is 
that overwhelming support exists for the principles 
that underpin the bill. That goes well beyond mere 
agreement on general themes and ideals. Those 
who are most closely interested in the matter 
genuinely support the bill. 

Securing that support has been a conscious 
policy. The wide consultation on the bill has been 
reflected in much of the evidence that has been 
put to the committee. The bill’s evolution was 
improved immensely by the active engagement 
and involvement in the consultation process. The 
bill evolved and benefited from the efforts of those 
who shaped the original vision, which was set way 
back in 2001 when we published “The Nature of 
Scotland”. Without that input and without 
generating new ideas and tempering other ideas 
with a healthy dose of practicality, we would not 
have produced a bill that has received such wide 
support.  
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The clarity of the vision about what we are trying 
to achieve has provided us with a bill that has all 
the essential legislative components to deliver a 
more integrated system of nature conservation. I 
make that point as the minister who introduced the 
bill. I commend the bill to the committee. 

The Convener: I thank the minister for his 
opening remarks. We have a huge number of 
questions to ask. I would like to take a logical 
approach by going through the bill’s provisions in 
order.  

Ross Finnie: I am obliged. 

The Convener: We do not always do that. We 
will start with the bill’s scope, then move on to part 
1, part 2 and part 3, on wildlife crime. After that, 
we will pick up issues that occur to members later. 
That approach will ensure that everybody asks 
their questions and that we cover all the points. 
Nora Radcliffe will kick off on the bill’s scope. 

Nora Radcliffe: I am sorry if I am tossing a 
nasty pebble into the pool. We have had a certain 
amount of evidence from people saying that we 
should take the opportunity to consolidate all the 
legislation—it stretches back years and there are 
cross-references and so on—in a consolidation 
bill. It has been suggested that this might be an 
opportunity to do that. Does the minister think that 
that is a good idea? If he does not, is it desirable 
and possible that after passing this bill we move to 
a consolidation to make the plethora of 
conservation and environmental legislation 
clearer? 

Ross Finnie: I am aware that you have had a 
number of representations on the issue. You are 
right that elements of the legislation that governs 
nature conservation go back a considerable 
number of years. As a matter of practical 
parliamentary procedure, if one is going to keep 
the matter reasonably manageable it is better to 
dispose of policy issues in the context of a new 
bill. The bill raises new policy issues and makes 
substantial amendments to previous practice. My 
view is that we should pass the bill and the one 
small element of the conservation regulations that 
is close to fruition. 

Once we have decided the policy framework, we 
can then proceed to a consolidation in which there 
are no contentious issues of policy development, 
but in which we try to ensure that the basis of 
legislation is brought into line and, where need be, 
is updated. However, that is not appropriate where 
there is any contentious matter on which 
consultation is essential. A consolidation bill 
means that legislation is updated where 
necessary, duplications and overlaps are removed 
and you end up with a single body of legislation. It 
may be slightly overstating the case to call such a 
consolidation process mechanistic, but it is a 

slightly mechanistic process. It requires a different 
kind of application and a different kind of 
committee procedure and consideration. It is 
hugely technical. I draw that distinction. 

I acknowledge that once the bill has been 
enacted and once we have tidied up the 
conservation regulations, we then have to actively 
consider—to consider actively; I will not split my 
infinitive—how we proceed to deal with the 
consolidation process. I would not, as a matter of 
course, encourage a committee to go down the 
road of changing policy and at the same time 
trying to consolidate legislation. 

Nora Radcliffe: That is a sensible way forward. 

People have also been concerned about how 
the bill applies to the marine environment. It is 
seen as sensible to tackle that matter holistically, 
by a separate measure, but in the meantime would 
it be sensible to make it clear that the measures in 
the bill would apply out to the 12-mile limit, to 
protect species such as dolphins and basking 
sharks? 

Ross Finnie: There are two issues. We said 
when we introduced the bill that we were anxious 
that we should not deal in detail with the marine 
environment. The evidence that the committee has 
received indicates a general consensus among 
most of the environmental NGOs and other 
stakeholders that that is the correct approach. 
However, the bill does provide increased 
protection for cetaceans and basking sharks. We 
acknowledge that dealing with the marine 
environment is a huge issue. After having a 
preliminary look at the matter, we decided that it 
would have become unmanageable to have tried 
to incorporate it in the bill. As my deputy, Allan 
Wilson, said recently, that is something that we 
must now move on to. 

The Convener: One of the issues that people 
have raised is the time scale for legislation on the 
marine environment. Do you have a view about 
when that might be possible? Or should we just 
put that to the wall in the report? 

Ross Finnie: Madam convener, I appreciate the 
highly productive rate of work of the committee. If 
you can dispense with this bill quickly, deal with 
the water environment legislation relatively quickly 
and dispose of the proposed strategic 
environmental assessment bill in a trice, we will 
have time to consider much wider ranges of 
legislation. I do not wish to be facetious; the matter 
is important, but I have introduced a heavy 
programme that will take up much parliamentary 
time. I am conscious of the burden that we have 
already placed on your committee and you have 
other things to do. We will continue to work up 
what is required in terms of consultation and the 
scope we are looking at, but we have already 
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proposed to the committee a hefty programme of 
legislation that will make a lot of work for you and 
me. 

The Convener: We have a timetable. 

Karen Gillon (Clydesdale) (Lab): I anticipate 
with excitement the marine environment bill. 

How does this bill link to other legislation that is 
currently on the statute book—for example, the 
Deer (Scotland) Act 1996 and the new access 
code under the Land Reform (Scotland) Act 2003? 
Following on from that, why do you define natural 
heritage differently in this bill from the Natural 
Heritage (Scotland) Act 1991? Do you consider 
the more recent definition to be appropriate or are 
you prepared to consider amending it to bring it 
into line with the 1991 act? 

Ross Finnie: I will deal with the last part first. 
Natural heritage has been carefully defined in the 
Nature Conservation (Scotland) Bill because the 
bill does not deal with exactly the same types of 
natural heritage as the 1991 act. The bill relates 
only to physical features, unlike the 1991 act, 
which deals with natural beauty and amenity. 
However, on mature reflection, as they say in 
these matters, not using the same form of words 
might cause some confusion to the ordinary 
citizen. We have to be careful; we have defined 
the term carefully and we put some considerable 
thought and work into it. Although we are dealing 
only with the principles of the bill at this stage, we 
will want to have another look at whether we are 
causing unnecessary confusion. The definition will 
only be challenged on a statutory basis and it 
might be highly defensible, but if it then causes 
public confusion in how the bill is used, we will 
reflect on that. 

Your first question was about how the bill links 
with other legislation. The access legislation gave 
us an overall strategy. It gives us a right of 
responsible access, but in that context 
“responsible” means that one does not have an 
unfettered right to ignore wilfully other legislation 
that seeks to protect. In those provisions of the bill 
that explicitly give protection and in other 
legislation that gives protection, the right of access 
is a responsible right and not an unfettered right. 

I am sorry, Karen, I have forgotten your other 
question. 

Karen Gillon: The Deer (Scotland) Act 1996. 

Ross Finnie: That is an older piece of 
legislation. Looked at in the round, the interface 
between the Deer (Scotland) Act 1996 and the bill 
is perfectly sound. We have not had any serious 
representations on that. There are issues in the 
1996 act, but they are not so much about 
protection as about the need for us to control 
some of the habitats that are affected by an over-

population of deer. The Deer (Scotland) Act 1996 
gives powers that enable the Deer Commission for 
Scotland to promote programmes for dealing with 
the problem. 

Karen Gillon: There has been some concern 
that the recklessness provision in the access code 
would allow landowners to prevent access. Can 
you reassure the committee that, as you said, the 
issue is about responsible access and that the bill 
should not be seen by anyone as a provision to 
stop the important steps forward of the Land 
Reform (Scotland) Act 2003? 

Ross Finnie: I am absolutely clear about that. I 
would be concerned if parties sought to put a 
construction on the proposals in the bill in a way 
that undermined the right of responsible access. 
Given that the provisions in the bill are relatively 
specific, if people sought to use them as a way of 
constraining the right of responsible access, that 
would be disappointing and we would condemn it. 

Karen Gillon: That is a useful clarification. 

12:15 
Rob Gibson: Yesterday evening, the Scottish 

Civic Forum had a debate in the chamber, during 
which considerable concern was expressed about 
the fact that, although in the process of creating 
new law the consultative phase before the 
presentation of a bill attracts a lot of comments, 
few of those comments are incorporated in the bill. 
Will you give one or two examples of how 
consultation with the public has altered the Nature 
Conservation (Scotland) Bill? I have one follow-up 
question. 

Ross Finnie: Gosh. The bill was widely 
consulted on. I cannot cite specific instances, but I 
happen to know that substantial parts of the bill as 
presented are radically different from the 
proposals in some of the papers that we 
published. Someone could go back and track the 
changes—perhaps Jane Dalgleish will give a 
specific example. Our discussions with the various 
groups involved huge debates about how certain 
provisions should emerge in the final shape of the 
bill and we were influenced by that. I am 
disappointed about the feeling in the Scottish Civic 
Forum, although I am not sure whether that was a 
general criticism, or a specific criticism of the 
Nature Conservation (Scotland) Bill. The bill 
involved one of the widest consultations that there 
has been on a bill; it has had huge input from a 
wide range of people who have interests in the 
sector. Perhaps Jane Dalgleish wants to quote a 
specific example. 

Jane Dalgleish (Scottish Executive 
Environment and Rural Affairs Department): 
The example that I will quote is on page 1 of the 
bill. The draft bill did not introduce a requirement 
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for a report on the Scottish biodiversity strategy to 
be presented to the Parliament, but section 2(4) of 
the bill as presented will require a three-yearly 
report to the Parliament on the strategy. That 
provision was introduced as a result of the 
consultation. On a number of other provisions, we 
have taken account of consultation, not only 
generally, but with the expert working group on 
SSSI reform, the partnership for action against 
wildlife crime and the Scottish biodiversity forum. 

Rob Gibson: I realise that the question was 
broadly drawn and that it was not specifically 
about the bill, but nevertheless, we must ask 
questions about the process of government as 
seen by the public, who want it to be as 
transparent as possible. It is clear that expert 
witnesses help the Executive to formulate better 
bills, but a number of groups have asked about the 
specific issue of non-native species and wonder 
whether the Executive will lodge amendments on 
that matter at stage 2. Will you expand on that 
issue? 

Ross Finnie: I do not want to get into an 
argument with people who are not here, but 
ministers consulted during the summer on whether 
legislative changes were needed on non-native 
species. The primary changes that consultees 
proposed involve adjustments to the schedules to 
the Wildlife and Countryside Act 1981, which list 
the species of birds, animals and plants that must 
not be released into the wild. The amendments 
that have already been made to the bill will give 
ministers the necessary powers and flexibility to 
adjust those schedules. 

I have yet to make any formal decision on what 
further legislation is required, but there are 
provisions in the bill that allow us to fine tune the 
lists. There is always a danger in having specific 
lists, because the requirements and demands shift 
over time. One problem is dealt with, then more 
people want to add to lists. That is one of the 
reasons why some of the evidence has asked for 
further specification of a number of elements in the 
bill. However, that matter was consulted on over 
the summer, so I am disappointed if people feel 
that it has been ignored. There are provisions to 
give us powers and the flexibility to adjust the 
schedules to the Wildlife and Countryside Act 
1981.

Nora Radcliffe: I have a question related to the 
lists. The discussion triggered a memory of 
something that I saw in the submissions about 
pure-bred species and hybrids. Are you 
considering dealing with hybrid species in the 
lists? 

Ross Finnie: The bill gives us the power to 
adjust the lists. In our consultation, we will have to 
be more specific about how we will adjust the list. 
There are two related questions. The first is 

whether we have enough powers to do something 
about non-native species. You will have to reflect 
on that, but I believe that there are powers to allow 
ministers to adjust the lists. The second question 
is, if we are going to use those new powers, which 
species and which hybrids would we wish to direct 
attention towards? Clearly, we would have to 
come to a view on that and consult on what we 
proposed to do if we were proposing to amend the 
list. 

Jim Mather: We live in a commercial world. 
What commercial advantage will the 
implementation of the bill deliver to the people of 
Scotland? 

Ross Finnie: It will deliver hugely. Almost every 
aspect of Scottish life benefits from the perception 
that we are a nation with a high-quality 
environment. However, we should not delude 
ourselves into thinking that that will continue 
forever, and that it is not adversely affected, if not 
by deliberate, then by unthinking acts of members 
of the public. We have constantly to refresh our 
legislation to ensure that the key elements of a 
high-quality environment are protected. The 
tourism industry is the most obvious example. If 
we do not take care to provide a statutory 
framework to protect our natural habitat and our 
species, we will adversely affect that industry. 
Over time, Scotland’s ranking in world circles 
would fall away, which would have an adverse 
economic impact on our tourism industry, and 
consequently on Scotland as a whole. 

Jim Mather: Looking forward, what practical 
new steps do you want SEERAD and SNH to take 
to ensure that the implementation of the bill will 
have a material, positive impact on local rural 
economies? 

Ross Finnie: As with all bills, it is important that 
all the various players abide by and take account 
of its provisions—whether those players are local 
authorities, Scottish Natural Heritage, SEERAD or 
the general population. I would not be introducing 
this bill if I did not think that its cumulative effect in 
the broader legislative framework—earlier 
questions asked how this bill will fit with access 
and other legislation as a whole—would be to 
have a positive impact on our natural environment. 
The bill will be good for us in terms of protecting 
our water environment, our habitats and our 
natural heritage. Our raw materials, agricultural 
produce and whisky industry are dependant on the 
perception of either clean water or high-quality 
produce. That is fundamental, and is supported by 
legislation such as this. 

Maureen Macmillan: The committee received a 
submission from Professor John McManus, a 
geologist who is concerned that Scotland’s fossil 
heritage will not be protected by the bill. I had 
hoped to see that protection in the bill. In the 
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previous parliamentary session, I tried to have 
such protection put into the Criminal Justice 
(Scotland) Bill but was told that it should instead 
go into the Nature Conservation (Scotland) Bill. 

In their evidence a little while ago, the SNH 
representatives said that they thought that there 
was protection for rare fossils through the 
measures on third-party damage that are in the 
bill, but the issue was not clear. Does the bill 
provide protection for our fossil heritage? If it does 
not, could we please have that? 

Ross Finnie: I am absolutely clear that fossils 
that are located within SSSIs are protected. I 
cannot remember whether the particular place that 
Maureen Macmillan is concerned about is part of 
an SSSI. 

Maureen Macmillan: It is not. 
Ross Finnie: Well, two issues are involved and 

I will try to deal with them both. First, fossils that 
are in SSSIs are protected. Fossils that are not in 
SSSIs come into the category of things that SNH 
ought to be concerned about, if the fossils meet 
the criteria of being particularly special—I cannot 
remember the right words, but Jane Dalgleish will 
remind me what they are. 

If that is the case, Scottish Natural Heritage 
should use both the existing provisions and the 
provisions that will emerge from the bill to take 
steps to protect the fossils. After all, there is a duty 
on SNH to have regard and this is a developing 
situation. If the fossils that Maureen Macmillan is 
concerned about would fall within those criteria, 
there is nothing to stop an SSSI being made. 

Perhaps Jane Dalgleish will deal with the valid 
point that Maureen Macmillan has raised. 

Jane Dalgleish: As the minister said, if the 
fossils meet the criteria of being of national 
interest in geological terms, it would be perfectly 
possible for SNH to designate the area as an SSSI 
and give them protection under the bill. 

Maureen Macmillan: As far as I am aware, the 
site has actually been downgraded by SNH, but 
nobody seems to know why. Therefore, I think that 
it is unlikely that SNH will upgrade the site to an 
SSSI. Given that the fossils in question are 
obviously important, where do we go from here? Is 
there nothing that could be put into the bill to give 
protection to internationally recognised fossil beds 
without making them an SSSI? 

Ross Finnie: There are two specific points to be 
dealt with. From my perspective, if the fossil beds 
are internationally recognised as important, that 
begs the question as to why they are not 
recognised as such by Scottish Natural Heritage 
and why they have been downgraded. I do not 
know the answer to that question and I will have to 
pursue it. There seems to be an inherent conflict 
there. 

As far as I am concerned, the broad legislative 
provisions allow for fossils that are not in SSSIs to 
be afforded protection by virtue of their meeting 
the criteria. Maureen Macmillan has highlighted an 
issue where, on the face of it, there appears to be 
a dispute precisely as to whether the fossils fall 
within the criteria. I would have to deal with that 
separately. 

The Convener: It would be useful if the minister 
could follow up that issue. 

Maureen Macmillan: Yes, it would. 

The Convener: Okay. There are no further 
questions on the scope of the bill, so we will move 
to examine part 1. 

Eleanor Scott: There was consensus among 
our witnesses that having a biodiversity strategy in 
place was extremely desirable. Indeed, it was 
thought that it would have been helpful to have 
had the strategy fully developed and in place 
before the bill was introduced. Some witnesses 
also suggested that ministers and public bodies 
should be obliged to implement the strategy, not 
just to have regard to it. It was also suggested that 
the strategy should be detailed, with action plans, 
targets and monitoring. I wondered what the 
minister would like to say about that. 

12:30 
Ross Finnie: As you rightly say, trying to get all 

the ducks in a row is one of the tricks. There is a 
distinction here. The bill will help to safeguard 
biodiversity by placing a duty on public bodies to 
have regard to it, by enhancing their ability to do 
so, and by improving the protection of biodiverse 
sites. The bill has that overarching aim. 

There is a real danger in seeking to define 
biodiversity and to enshrine parts of the Scottish 
biodiversity strategy in the bill. What is set out in 
the biodiversity strategy has come from parties 
that were privy to it. If you try to narrow down what 
is to be implemented—whether it is a strategy or 
not—you run the risk of starting to take things out 
of the strategy because you cannot think that you 
have the absolute power to deliver. If you were to 
make ministers responsible for delivering the 
strategy, in a situation where they are dependent 
on four, five, six or seven other bodies, you would 
make them more reluctant to press people into 
that if you made specific statutory provision. 
Ministers are after all accountable to the 
Parliament and I do not think that you will be slow 
to tell me whether you think I am pursuing the 
biodiversity strategy. I think that you would 
complicate the process if you wanted me to take 
responsibility for the strategy, because I would 
then have to seek powers to control others down 
the chain. That makes it unnecessarily 
complicated. 
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Nora Radcliffe: The bill focuses on biodiversity. 
Would there be merit in expanding its scope to link 
it more closely to sustainable development? We 
seem to have taken out the socioeconomic issues. 
Is there merit in having a link to those aspects of 
sustainable development in the bill? 

Ross Finnie: We have to take a view of 
sustainable development. We are all aware—the 
committee is particularly aware—that sustainable 
development has various component parts. If we 
try to turn every bill into a sustainable 
development strategy, we will have missed the 
point. The bill is about nature conservation and it 
will play an important part in our overall 
sustainable development strategy. However, it 
does not pretend that it is the sustainable 
development strategy. It plays a key part in that 
and it brings other bodies, such as local 
authorities, into the sustainable development net. 
We have to examine our strategy for sustainable 
development and we have to be aware that it is 
going to be composed of statutory and non-
statutory parts. We should recognise that the bill is 
essentially about nature conservation, 
notwithstanding the fact that it will play an 
important part in an overarching sustainable 
development strategy. 

Nora Radcliffe: That seems to be quite 
sensible. 

You did not answer fully the question about 
whether there should be a definition of biodiversity 
in the bill, and whether that definition should 
include geodiversity. 

Ross Finnie: Biodiversity has a common usage. 
If we tried to define such a term in the bill, we 
could end up with a long definition that would 
exclude several broad concepts and that would 
cause difficulties for people who are engaged with 
our natural habitat. We would begin to generate a 
list rather than a definition. The term has a 
common and accepted usage and unless we are 
going to use it for a different purpose, we would 
not seek to give it a different connotation when 
drafting the bill. 

The Convener: I have a follow-up question. 
What would you miss if you used the definition in 
the United Nations Environmental Programme 
Convention on Biological Diversity?  

Ross Finnie: We do not accept that we are not 
using that definition. The bill makes an explicit 
reference to the United Nations convention within 
which the definition is contained.  

The Convener: Some of the witnesses disputed 
that. Perhaps we should look into the issue, as it 
was raised a few times in different submissions. 

Duncan Isles (Scottish Executive 
Environment and Rural Affairs Department: 
Members will see that part 1 contains an explicit 
reference to the United Nations convention, which 
provides the definition of biodiversity. When we 
put the bill together, we followed drafting practice 
that assumes that a word has the normal everyday 
meaning unless there is a specific intention to give 
it another meaning.  

Given that the definition derives from the 
convention and that an explicit reference is made 
to the convention in the bill, our understanding is 
that, unless we specified something different, 
biodiversity has the meaning that it is given in the 
convention. We do not wish to specify something 
different. I hope that that resolves the issue. Given 
that it is a complex point, some of the witnesses 
may not have picked it up entirely. That is our 
understanding of the situation. 

The Convener: That was a very helpful 
explanation. We can think further on the subject, 
but that is a useful technical description of how we 
are meant to read the bill. 

We move to the next question on part 1. Which 
member would like to lead off?  

Nora Radcliffe: We received a submission from 
the Association of Chief Police Officers in 
Scotland, which asked a lot of quite technical 
questions about what should be in the bill and 
what should not. Rather than go through all the 
questions now to try to get oral answers, would it 
be helpful if we were to ask the minister to give us 
a written response to the submission? 

The Convener: We can certainly consider that 
at stage 2. However, over the next two to three 
weeks, we will finalise our response to the general 
principles of the bill and produce our stage 1 
report. 

Nora Radcliffe: Right. As the questions are all 
quite detailed, they are probably better dealt with 
at stage 2. 

The Convener: It is up to members to decide 
how much detail they want to get into at this point. 
In respect of our stage 1 report to the Parliament, 
our job is to satisfy ourselves that we have 
scrutinised the bill. 

If no other member has a question on part 1, we 
will move on to part 2. 

Rob Gibson: The point that I want to make 
carries over from our discussion on part 1. Some 
witnesses suggested that local authorities’ work 
loads will increase if there is a duty to develop 
local sites in addition to SSSIs. There is a 
perception that buffer zones should be created 
around designated sites. That would increase the 
amount of work that local authorities might be 
expected to undertake. The point is linked to the 

 

409



531  26 NOVEMBER 2003  532 

need for a biogeographical definition of SSSIs, 
which is something that we need to tease out a bit.  

A lot is being expected of local authorities. The 
bill could cost them money and require them to 
employ new expertise. The style of SSSI that we 
are to have in future needs to be clarified. We also 
need to be clear about whether the 
biogeographical definition is to be brought into 
use. How much extra work will be involved for 
local authorities? Should local authorities create 
buffer zones? Will you equip local authorities with 
the definitions that will make their work easier? 

Ross Finnie: Notwithstanding the fact that part 
1 places a duty on public bodies and on the local 
authorities in particular, I would be extraordinarily 
disappointed if, in exercising those duties, local 
authorities sought to do so entirely on their own. 
That would be both disappointing and unfortunate. 
If they got into territory where they recognised 
their legal duty— 

Rob Gibson: I am not suggesting that they 
would. 

Ross Finnie: I am talking about expertise. It 
would be hugely disappointing to us all if the 
expertise that currently exists within SNH was not 
called upon when a local authority believed that 
that was something that it should have regard to in 
order to discharge its functions properly. I certainly 
do not anticipate local authorities taking on people 
whose expertise can be found elsewhere. 
Although I take your point about resource 
implications and about how local authorities 
approach and deal with such matters, I feel that a 
closer relationship between local authorities and 
SNH would be healthy, with regard to how local 
authorities execute their duties and whether they 
have at their disposal sufficient expertise to 
discharge their functions.  

I do not feel that definitions of buffer zones are 
necessarily needed. We have to be careful about 
what we are seeking to do. In defining operations 
that would be detrimental to the condition of the 
land defined in an SSSI, the real trick is to define 
the SSSI properly. That is the point that I think 
Rob Gibson was alluding to, and a question arises 
over what we do about that definition. There must 
also be consistency in our approach, so that we do 
not get into a situation in which, having designated 
the SSSI, people then think, “Gosh, there is a 
zone here which ought to be protected.” If we get 
into that position, we have made a mistake in the 
original designation. For us to have degrees of 
activity that must be managed would become very 
awkward administratively. The real trick is to get 
the definition right in the first place and then to 
apply the provisions in the bill on how to operate 
SSSIs in a uniform way across Scotland.  

Rob Gibson: Do you therefore agree that 
spatial units will have to be more specifically 
defined? The evidence that we heard suggested 
that SSSIs may have been drawn up at a time 
when a different definition was used, so the 
biogeographical definition that we are seeking 
would, in fact, be better. Would that be possible or 
would it create an awful lot of work to achieve 
that? 

Ross Finnie: I do not think so. After all, the 
selection criteria for SSSI sites are based on the 
Joint Nature Conservation Committee guidelines, 
which remain in use and in force. The areas of 
search are simply an administrative mechanism 
and have been a convenient method of dividing up 
the country when identifying SSSIs. As you rightly 
point out, the bill has given wider recognition to the 
biogeographic frames of reference, which adds to, 
but does not overly complicate, how we enter into 
the selection process.  

Rob Gibson: Thank you. 

The Convener: Does anyone else have 
questions on part 2? 

Nora Radcliffe: I would like to return to one of 
the representations made by the Natural 
Environment Research Council and to a point that 
I put to the SNH witnesses. NERC said that the bill 
represented an opportunity to produce a 
comprehensive strategy and introduce an 
accredited local sites system with site-selection 
criteria and legislative support. Do you have any 
comment on that? 

Ross Finnie: We tend to deal with each site on 
its merits and on a scientific basis. Objective 
criteria and a scientific analysis are applied. It is 
inherent in the very title—sites of special scientific 
interest—that that is the basis of selection and the 
reason why we have notification and designation.  

It would be difficult to produce an overarching or 
global plan because we have to treat each site on 
its merits. Given that real administrative 
arrangements will have to be imposed, a definition 
will be required, but a loose geographic definition 
would give rise to many of the problems to which 
Rob Gibson alluded. We must be specific and we 
must justify the choice of sites on the basis of the 
selection criteria and on the objective scientific 
advice that is available. 

12:45 
Nora Radcliffe: So you do not see the bill as 

including sites that are not SSSIs but which are 
described as near misses. 

Ross Finnie: Under the existing statutory 
provisions, if representations are made to SNH 
about an area that comes within the ambit of the 
scientific criteria, SNH is obliged to consider 
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whether it ought to begin the selection process. 
Once that process is in train, the site ought to be 
designated if it meets the criteria. The provisions 
exist, although Maureen Macmillan’s example was 
surprising and has raised a slight query. 

Eleanor Scott: The bill will place a duty on 
public bodies to consult SNH if, in carrying out 
their functions, they may affect an SSSI. It is clear 
that public bodies are supposed to further the 
conservation of the site involved. However, it is not 
clear whether the provision includes public bodies 
that might affect all SSSIs in carrying out their 
functions. I am thinking, for example, of SEERAD 
designing agri-environment schemes or bodies 
devising forestry grant schemes. Is the bill meant 
to cover such cases? 

Ross Finnie: If the policy applies to an 
individual landowner, tenant farmer or land 
manager who seeks to take up a forestry or 
agricultural scheme, that will not get them out of 
being caught by the mischief of the management 
arrangements for an SSSI. If a person is caught by 
the mischief of the bill and is signed up to its 
provisions on how to manage a piece of land, they 
cannot use a more general instrument that 
conflicts with the obligation that has been placed 
upon them—they are not at liberty to claim that 
they are simply using another Government 
instrument. That person will still have to comply 
with the management agreement for the 
administration of the designated land. 

Eleanor Scott: I accept that, but I wonder 
whether the bodies that devise general schemes 
will be obliged, in drawing up such schemes, to 
consult with SNH on the possible implications for 
SSSIs. 

Ross Finnie: We would consider carefully such 
a scheme if we thought that it would deliberately 
run contrary to the requirements for SSSIs. 
However, when one tries to produce a general 
instrument with a wide application, one does not 
want to redefine it and find out that it has been 
narrowed unnecessarily. I take the point that you 
are driving at, but if an individual who has entered 
into an arrangement about the management of a 
piece of land and the activities that will be 
permitted applies to use another instrument, they 
cannot do so in the knowledge that they will be in 
breach of the obligations that the bill will place on 
them. 

Eleanor Scott: The bill states that public bodies  
“must take reasonable steps … to further the conservation 
and enhancement” 

of an SSSI. However, environmental groups have 
suggested that public bodies should have the 
wider duty of developing policies and strategies 
that contribute to good conservation management. 
Would it be appropriate to strengthen the measure 
in that way? 

Ross Finnie: I think that that is what the bill 
says. The bill places upon public bodies a duty in 
relation to biodiversity. I think that people are 
being a bit narrow if they think that a local 
authority will be able to meet its biodiversity duty if 
it does not have regard to the requirements of the 
biodiversity strategy. A frequent problem with bills 
is that everyone wants everything to be absolutely 
specified at every line of the bill. I understand that, 
because people get nervous, but one must 
consider both the duty that is placed on local 
authorities and the things that they will have to 
take into account in discharging that duty. Clearly, 
if they are being asked to conserve biodiversity 
they cannot simply say, “We will just think about 
it.” They have duties under the biodiversity 
strategy to which they will have to have regard. 
Frequent examples of such circumstances arise 
with every piece of legislation. 

The Convener: We would like to pick up on that 
issue in particular. Some land management 
groups have expressed concerns about what they 
see as restrictions on their ability to manage the 
land. It was suggested that the difficulty in 
changing land management practices could 
prevent them from reacting or adapting to improve 
their land, which could remove the asset value of 
the land. That was certainly the view of land 
management groups on the restrictions that are 
placed on them. Do you have any views on that? 

Ross Finnie: I can understand that people are 
trying to protect the status quo. The whole thrust 
of our approach is that what they do is perfectly 
legitimate and should continue. Under the 
previous system, there was a long list of 
operations for which consent was required. As a 
minister, I have received many letters that say, 
“This is absolutely outrageous. We’ve just seen 
this list and we’re not able to do all these things. 
We’ll have to close down.” However, we write back 
to them and say, “No, these are the activities for 
which you require consent, because potentially 
they may damage the particular habitats and 
biodiversity that have been identified within that 
SSSI.” If you go round the country and get people 
to engage with you, you find that they are 
somewhat surprised by that explanation, and that 
they have been very put off by the list.  

However, as you know, we are going to simplify 
the situation. We will have operations that require 
consent, and we will convert the list of potentially 
damaging operations—which is the long list—into 
something that I hope will be much more 
manageable. SNH is already planning a well-
structured conversion programme. In the interests 
of openness and transparency, we are committed 
to much wider consultation on how we bring that 
into being. 

 

411



535  26 NOVEMBER 2003  536 

People have to recognise their public duty when 
they have the privilege of operating on a piece of 
ground that has been identified as an SSSI. They 
have to recognise that there will be operations that 
could potentially damage that site, and that they 
require consent. We are not imposing a blanket 
prohibition on commercial activity, but we have a 
job to do to get that message across to a wider 
rural community. 

The Convener: I want to ask one final question 
on this part of the bill, on the new statutory 
purpose of SSSIs. That provision has been 
extensively welcomed, but there are some 
questions about the scope of the statutory 
purpose. One particular issue was the rarity, 
conservation value and irreplaceability of some 
sites, as well as the representativeness of 
diversity. That issue was raised by quite a few 
witnesses and we put it to SNH earlier this 
morning. Would you like to comment on it? 

Ross Finnie: The concept of rarity is enshrined 
and addressed in large measure in the existing 
selection criteria. That will not change. The new 
emphasis on representativeness encompasses 
uniqueness. If there is only one example of a 
certain type of site in Scotland, a national series 
will not represent properly the natural heritage of 
Scotland if that site is not included. Irreplaceability 
is a much less well-defined concept. Many sites 
might be irreplaceable but not all need to be 
protected. The concept of rarity has raised a lot of 
questions in the written submissions. Rarity 
remains not only a concept, but part of the criteria 
in the JNCC list. That is enhanced by placing an 
emphasis on representativeness, which 
encompasses the question of potential unique 
status. We will not get a designation unless issues 
of rarity are taken into account as part of the 
selection criteria, which the bill does not alter. 

The Convener: I will take questions on part 3, 
which is on wildlife crime. 

Maureen Macmillan: I have a couple of 
questions on the provision to ban possession of 
pesticides, which has been welcomed generally. I 
live in the Black Isle and I know about 
depredations of red kites through the use of bait 
poisoned with pesticides. How are you going to 
enforce the provision? It has been argued that a 
power of entry and inspection is needed. Is there a 
possibility of an amnesty so that people can hand 
in a pesticide rather than dump it in the nearest 
burn? 

Ross Finnie: The way that the provisions are 
fashioned in the bill means that we will have to 
make an order specifying which pesticides we 
seek to ban. There will have to be consultation on 
that. We might need to have regard to how we 
encourage safe, proper and orderly disposal of 
such pesticides. Within any consultation process 

there is an opportunity of proceeding by way of 
statutory instrument, which will allow us to do that. 
We will then introduce an order specifying which 
pesticides we seek to prohibit under the bill. 

Maureen Macmillan: What about enforcement? 

Duncan Isles: Enforcement is covered by 
section 19 of the Wildlife and Countryside Act 
1981, which part 3 amends. Powers of entry for 
the police are specified already. 

Maureen Macmillan: Do those powers allow the 
police to look for pesticide? 

Duncan Isles: The powers relate to any offence 
under part 1 of the 1981 act. 

Maureen Macmillan: Would that include 
keeping pesticide? 

Duncan Isles: Yes. 

Rob Gibson: In some of the evidence that we 
have taken from various sources there is a 
suggestion that SEERAD is opaque in relation to 
both general and specific licences to kill birds and 
animals under the 1981 act. We are interested in 
how widely the information was spread about 
licences that were granted. Are they advertised as 
being widely available? How quickly are they 
made available? The Scottish Gamekeepers 
Association is concerned about its work in relation 
to specific birds that are pests and which would 
otherwise be protected. Let us try to get some 
answers about that from you because it is of 
concern to me that, although SEERAD seems to 
be working away quietly, it is difficult to access a 
licence. 

Ross Finnie: You cannot expect me to accept 
that criticism fully, but we accept that we could 
improve the wider dissemination of information on 
the licensing procedures and who qualifies for 
licences. One can always improve such things and 
therefore details of our licences, what they can be 
used for, who can apply for them and how they 
can be obtained will be published on the 
environment group page of our website from 
December 2003. The information is available now, 
but I accept that people still need to know where to 
go to get it. In the interests of modern 
communication, we will place the existing written 
material on the website, which might make 
information that already exists more accessible.  

13:00 
Rob Gibson: Is there any room for appeal if 

applications for licences are turned down? 

Jane Dalgleish: There is no formal appeal, but 
anyone who is aggrieved by a ministerial decision 
can always challenge that decision in the courts as 
being unreasonable. 
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Rob Gibson: The matter has to be dealt with 
quickly if the problem is to be solved. It seems that 
the process is not as transparent or as speedy as 
it ought to be. Can you give us some assurance 
not only that notification of such matters will be 
transparent, but that a review of how the licences 
work will commence? 

Ross Finnie: I preface my remarks by saying 
that I appreciate that persons who have given you 
evidence are seeking swift access to licences. 
However, I do not accept that speed is always the 
key element; there has to be a proper procedure. I 
do not wish to commit myself further, because 
there are conflicting views—there are people who 
believe that they ought to have received a licence 
and there are people who have not received a 
licence for, we believe, good reasons. I do not 
wish to enter into individual cases, but I will reflect 
on the evidence that has been put to you and on 
Rob Gibson’s question. 

The Convener: That would be useful, because 
we raised the issue with SNH this morning. The 
length of time that it takes to get a decision on a 
licence, for or against, is an issue that we are keen 
to pursue, particularly given the reasons why 
people put in an application in the first place. As a 
result of our visits, the committee is keen to see 
more transparency in the operation of the 
process—and a sense of buy-in at a local level—in 
relation to how judgments are made on the 
balance between different species types, what 
information is widely available in a local 
community and how often that kind of information 
is considered. Members were interested in the 
biodiversity element. 

Nora Radcliffe: A related issue was access to 
information about who held licences. Apparently, 
that information was not available, which seemed 
strange given the freedom of information 
legislation. 

My other question is about extending protection 
to other species that lek and to nesting sites. 
Some species return to the same nesting sites 
every year, so it is important that in some cases 
the sites be protected throughout the year. It might 
be important to protect roosts in order to protect 
the species. Does the bill cover those matters? 

Ross Finnie: We are aware of that point being 
made about the designated areas and are making 
attempts to control the matter. The common 
protection of broods or roost grounds is difficult, 
because there is no overwhelming evidence to 
suggest that all species always return. I know that 
there are examples of species doing so—where 
that happens, steps are taken by the respective 
organisations. However, it is difficult to have that 
kind of blanket provision for all species. I would be 
happy to look into the matter, but I am not sure 
that the bill could provide such protection. Duncan 
Isles may want to say something about that. 

Duncan Isles: On the issue of roost sites, we 
are well aware that that suggestion has been 
made by the RSPB among others. However, we 
are not aware of any hard evidence to support the 
assertion that it is a good idea. It may be a good 
idea, but we are not in the business of making 
legislation just because something appears, 
superficially, to be a good idea. We would want to 
get some hard data to back that up. 

The protection of nest sites all year round is 
clearly part and parcel of the wider issue of 
meeting European obligations. We believe that the 
European obligations have been met satisfactorily. 
However, if there is hard evidence to suggest that 
there is a problem, people should bring that 
evidence forward. We would caution against 
creating a situation in which, for example, all nest 
sites for every species were protected all year 
round. That would lead to all sorts of significant 
difficulties. However, we would welcome any 
further information on those points if people have 
such information to offer. 

Nora Radcliffe: Another point was raised about 
what is and is not included in the bill. Apparently, 
the bill’s definition of a wild plant includes fungi, 
but it is not clear whether it includes algae such as 
seaweed, because algae are excluded in some 
modern taxonomic systems. Assurance has been 
sought that we intend to include algae under the 
definition of a wild plant. 

Duncan Isles: We would look carefully at that 
issue. Clearly, the bill addresses the position of 
fungi and we are satisfied that the definition of a 
wild plant under the bill—it is obviously not a 
scientific definition, but a legal definition—includes 
all types of plants and plant-like organisms. It 
certainly includes fungi and seaweed. Given that 
those organisms already appear in schedules to 
the 1981 act and are regarded as plants for legal 
purposes, the definition is satisfactory as far as we 
are concerned. 

Nora Radcliffe: On a completely different 
matter, we have taken a lot of evidence about the 
pros and cons of snaring. It has been suggested 
that training and compulsory accreditation should 
be required for people who set snares. Would you 
care to comment on whether that is desirable, 
necessary or practicable? 

Ross Finnie: I do not think that we should make 
such training compulsory. I cannot, off the top of 
my head, recall the gamekeepers’ evidence to you 
on that point. By definition, gamekeepers are 
supposed to be professionals who deal with such 
matters, so one would hope that they would wish 
to avail themselves of training, formally or 
informally, in using snares. I will have to check the 
evidence. I would be reluctant to introduce a 
general provision when certain people are 
recognised as being highly competent in that field. 
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I would be interested if you could point out to me 
where, in the evidence, there has been a 
suggestion that the gamekeepers do not have the 
competence to deal with a matter that is very 
much within their purview. 

Nora Radcliffe: It was never suggested that 
gamekeepers were not competent, but one body 
made it clear that it had such training schemes 
and that it was desirable for people to have slightly 
more formal training. I merely ask the question. 

Ross Finnie: I am reluctant to impose on any 
professional group or body without prior 
consultation a training requirement that may be on 
its list but may not be the only matter that comes 
within its remit. 

Eleanor Scott: We received powerful 
representations about snaring from animal welfare 
groups, which are seeking a complete ban on the 
practice. What is your view on that? In the 
absence of a ban, how enforceable are the 
provisions in the bill, given the nature of the terrain 
in which people set snares? 

Ross Finnie: I appreciate that there is a body of 
opinion that holds the view that you set out. We 
are satisfied that the provisions of the bill are 
wholly compatible with the Bern convention. Legal 
snares set correctly are a form of restraint that the 
convention permits. The provisions have been 
carefully drafted to ensure that they are legal 
under the convention. 

I agree that it is difficult to enforce the 
provisions, given the terrain in which snares are 
set. There is a distinction to be drawn between 
people such as gamekeepers, who are clearly 
seeking to operate within the law, and those who 
are seeking to operate outwith the law. It is always 
difficult to draw that distinction. We are not 
seeking to extend an unfettered right to use 
snares. We are specific about the conditions under 
which snares should be set and about the 
intention of the 1981 act, which provides for 
checking and supervision procedures. The 
provision is not a wide, open-ended one: people 
must satisfy the conditions that we have 
established. Enforcement is always difficult in 
these matters, but it is perfectly possible. 

Duncan Isles: One of the significant provisions 
of the bill that gamekeepers, among others, have 
welcomed is the one that limits the right to set 
snares on land to people who are the owners or 
occupiers of that land—the land managers—or 
individuals whom they authorise to do so. That 
places snaring policy for a piece of land in the 
hands of the people who know that land best. We 
are seeking a situation in which there will be a 
significant degree of self-enforcement and 
enforcement by people on the ground. 

Snaring controls are enforceable in the same 
way as other controls under the Wildlife and 
Countryside Act 1981. Having a policeman hidden 
behind every bush is not necessarily the way in 
which to improve practice. Education, raising 
awareness and training are better ways of 
improving practice. Another important way is to 
give individuals on the ground the power to 
manage policy for their area. In large measure, the 
problem is not caused by the professionals who 
set snares in a particular area. The problem may 
well be caused by third parties who come on to the 
land to set snares—allegedly, perhaps, for foxes—
and cause all kinds of damage. Their activity 
needs to be tackled. We would rather have 
individuals such as gamekeepers who are 
responsible for estates engaged in that process 
than suggest that they are necessarily part of the 
problem. 

Eleanor Scott: Would a ban on snaring be more 
enforceable than trying to police bad snaring 
practice? 

Ross Finnie: That is to advance the argument 
that snaring is not a necessary part of habitat 
control. There are two separate arguments. If we 
accept the argument that snaring is not a 
necessary control—I am not sure whether you are 
arguing that—obviously we should move to a 
complete ban. In that situation, we would not 
necessarily find out who was setting snares and 
breaking the law. I am not sure that what is 
proposed will change the balance because, as I 
said, the vast majority of snares are set within the 
provisions of the law. Unfortunately, on a minority 
of occasions, they are not; in those cases, they 
give rise to welfare issues that are highly 
undesirable. 

The Convener: I see two members who both 
want in on this issue. 

13:15 
Karen Gillon: Minister, I accept the points you 

make about snares—they are part of the 
management procedures that we need in our 
countryside—but concern has been expressed 
about enforceability in relation to checking snares 
every 24 hours. Would you consider extending 
that period, perhaps to 26 or 28 hours, to allow 
slightly greater flexibility and to enable efficient 
management of the new system? 

Ross Finnie: As I hinted in my earlier answer, 
the provisions of the 1981 act are intended to 
ensure that snares are checked at least once a 
day, which is once every 24 hours in normal 
speak. We know that the guidance from the British 
Association for Shooting and Conservation 
recommends that checking should be done twice a 
day. The original intent is there and it is in the 
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1981 act. Clearly, if other evidence were adduced, 
I would reflect on it, but we believe that the current 
provisions are adequate. The issue is more about 
people not observing the existing legislation than 
about the need for new provisions. 

Alex Johnstone: Traditionally at this stage in 
the consideration of a bill, the minister’s 
appearance before a committee gives members 
an opportunity to have a go at his bill. However, I 
have to say that the provisions in the bill on 
snaring are extremely good. 

Ross Finnie: We are doomed, convener, 
doomed. 

Alex Johnstone: The bill sets out the provisions 
in such a way that it is easy to tell whether a snare 
is likely to be illegal. However, the gamekeepers 
were concerned about the policing of the 
legislation. Where a gamekeeper or any other 
individual who has the right of responsible access 
to the countryside comes across a snare that, 
under the bill, is clearly illegal and they decide to 
take action by removing that snare, is there a 
danger that they will be guilty of an offence if they 
are in possession of that snare? 

Ross Finnie: The provision in the legislation is 
so directed that the offence is the setting of the 
snare; simple possession is not specified as the 
offence. That makes it less likely that anyone will 
bring an action for simple possession, because the 
definition in the legislation of the offence involves 
the setting of a snare. 

Alex Johnstone: However, does that, in effect, 
make it more difficult to pursue someone who has 
set a snare illegally? 

Ross Finnie: It might, but if we explicitly made 
possession an offence, that would render 
impossible the public duty position that you 
outlined. That is the balance. That is why the 
legislation relates to the setting of a snare. Current 
thinking is that that enables a gamekeeper who 
comes across something illegal on his land to 
remove it, for the benefit both of other persons 
enjoying that land and of the wildlife on that land. If 
we were to do anything else, that could have the 
reverse effect and prevent the removal of illegal 
snares. 

Alex Johnstone: When we took evidence, we 
asked about alternatives to snaring, especially 
where snares are used to deal with rabbit 
populations. It was suggested that there are 
alternative methods such as shooting and, in 
particular, gassing of rabbits. In your view, is it 
desirable that further chemicals should be licensed 
for disposing of rabbits in that way, or do you 
believe that we should not take the artillery and 
poison gas route as an alternative to snaring? 

Ross Finnie: As a general principle, I would be 
very reluctant to take such a route. When there is 

an endemic outbreak of a disease such as 
myxomatosis, we must have regard to specific 
provisions under different legislation to deal with it. 
I do not contemplate taking the route that Alex 
Johnstone describes when protecting wildlife 
generally in the context of the bill, as opposed to 
dealing with a disease outbreak. 

The Convener: Your evidence has been very 
useful. I will read the bill again, because it is not 
clear to me how all the different subsections relate 
to one other or are meant to do so. Members need 
to explore that issue and to get it clear in their 
minds what the bill means. People on the ground 
will not cart copies of the bill around with them. 

I have listened to all the evidence that we have 
received, including that from the animal protection 
interest groups, which sent us some fairly explicit 
pictures. We have considered what types of 
snares are acceptable, the condition of snares on 
the ground and the resources that land managers 
have to enable them to inspect snares regularly. 
We received a great deal of conflicting evidence 
about whether there are enough gamekeepers 
who have the ability to manage estates. 

I was interested to hear that it is the 
responsibility of landowners to be involved 
explicitly in approving the management of their 
estates, so that it cannot be said that there is 
simply a rogue gamekeeper here and there. The 
bill places much greater responsibility on 
landowners. From last week’s evidence, I 
gathered that people are not very enthusiastic 
about the existing legislation. There is also an 
issue with the resources that will be required for 
implementation of the new bill. To what extent do 
you think that estate managers and landowners 
will require new resources to implement the bill, 
given the new provisions that it contains? 

Ross Finnie: The bill calls on land managers, 
landowners and agricultural users to refocus on 
what they ought to do, rather than necessarily 
calling on them to put in place a range of 
measures and actions that will result in vast 
increases in expenditure. Apart from introducing a 
number of new concepts that will enable us to 
tackle the issues that we are addressing, the three 
main parts of the bill are about refocusing people’s 
attention and raising awareness. We need to 
consider how to achieve a higher level of 
awareness in those who work on the land and 
have ownership of it. 

I take the convener’s point that all elements 
need to be involved. However, a huge financial 
cost need not be attached to that. Responsible 
land managers should recognise that the bill 
brings into sharp focus what is required. Much of 
the evidence that the committee has received 
suggests that many people would regard its 
provisions as good practice. Sadly, that good 
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practice has not necessarily been adopted 
uniformly or consistently across the countryside. 

The Convener: After scrutinising the financial 
memorandum, the Finance Committee asked us to 
seek an assurance from you that existing budgets 
will be able to nurture and sustain satisfactorily 
any culture change in relation to nature 
conservation. In particular, the committee 
highlighted the issue of wildlife protection officers. 

Ross Finnie: We certainly believe that to be the 
case. As we contributed to the consultation on the 
financial memorandum, we said that we did not 
believe that the current budgetary provisions 
would give rise to a huge bill. I am not suggesting 
for a minute that there will be no changes in 
expenditure heads. However, when people 
refocus on what they are trying to do and redirect 
their efforts, they also have to consider existing 
practices that are not required. One of my officials 
has passed me a figure. In relation to criminal 
activity, although we could achieve much higher 
levels of potential prosecutions, the suggestion 
that in the great scheme of things there will be an 
enormous burden on authorities is misplaced. 

The Convener: The second issue that the 
Finance Committee wanted us to raise with you 
was the cost of the biodiversity strategy, 
particularly the relative cost of public authorities 
signing up to the activities that might be contained 
in the guidance. We have been exploring with 
other witnesses whether there should be a 
requirement in the bill for people to implement the 
biodiversity strategy. Will you comment on that? 

Ross Finnie: There is no question but that 
safeguarding biodiversity will require all those on 
whom the bill will place a duty to think seriously 
about how they conduct their operations. The 
major advances for most of those public bodies 
are about refocusing their attentions and 
recognising that they have such duties. We are 
talking, particularly in relation to public bodies, 
about fundamental changes in working practices 
and culture change. I am not wholly persuaded 
that a major cost will be attached to that. The 
bodies in question must recognise that the bill will 
place different duties on them, but if they think 
through what they have to do, they will realise that 
it is about changing their practices, culture and 
attitude towards the requirement to safeguard 
biodiversity. 

Alex Johnstone: I want to flag up a concern 
that I might raise at stage 2. In the report from the 
Finance Committee, there is reference to 
questions about funding, particularly in relation to 
SSSIs and measures for preserving flora and 
fauna. SNH suggested in an answer that a degree 
of additional funding might be available to 
landowners through the rural stewardship scheme 
and the Scottish forestry grant scheme. I am 

prepared to accept that that is the case. However, 
given that it is hoped that the bill will be revenue 
neutral, are we talking about the use of funds for a 
purpose that is common to the purpose of the rural 
development regulation but not entirely 
representative of it? As a consequence, funds 
could be used for that purpose, which is an 
approved purpose, or they could be used for other 
purposes relating to the rural development 
regulation that do not relate specifically to 
preserving natural heritage. Is that solution to the 
funding problem not strictly revenue neutral if it 
undermines other potential programmes that do 
not fall within the category? 

Ross Finnie: No. 

The Convener: We will leave that exchange. 

13:30 
Ross Finnie: I am sorry; I do not wish to be 

facetious. I hear what Alex Johnstone is saying, 
but we must understand that rules apply to the 
schemes to which Eleanor Scott referred earlier. 

If someone is a landowner and is in an SSSI, 
they do not fail to qualify. Such landowners would 
still be eligible to qualify for the schemes. Of 
course, issues arise, including the one that was 
raised earlier about whether schemes might be 
used for a purpose for which the land, as part of 
an SSSI, did not qualify. In other words, the use 
would be prohibited because the land was part of 
an SSSI. That is a separate matter. Landowners, 
along with the other cohort of persons who might 
apply for such assistance, are not precluded from 
either applying for the schemes or using the 
funding for the perfectly legitimate purpose for 
which it was intended, within an SSSI. SNH is 
quite right: other people in those areas are just as 
qualified to apply for the schemes. 

I think that the only point that was being made 
earlier was that people will have to be careful not 
to think that, because the schemes exist, they can 
get out of the obligations that the bill might place 
on them. People cannot use that as a defence if 
they are using land for a purpose that would be 
contrary to any undertakings that they might have 
given in relation to an SSSI designation. 

Alex Johnstone: I may wish to return to the 
subject in the stage 1 debate. 

The Convener: Alex Johnstone can read the 
Official Report of today’s exchange. 

Ross Finnie: I can sense a thrill going around 
the room. 

Maureen Macmillan: Highland Council pointed 
out in its evidence that it is in a catch-22 situation 
with regard to finance. It needs to employ 
specialist ecological staff, but current funding for 
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those staff runs out in 2004. The posts are funded 
by all sorts of little streams of money that are quite 
difficult to juggle. Highland Council is looking for a 
commitment from the Executive that funding for 
biodiversity officer posts would come through 
grant-aided expenditure. That would mean that 
councils would not have to draw down funding 
from all sorts of different sources that cannot be 
relied upon in the medium to long term. 

Ross Finnie: I am not in a position to give any 
such undertaking—unless I want to leave my life 
open to being terminated by the Minister for 
Finance and Public Services. I can say, however, 
that we would be happy to have Highland 
Council’s evidence. We need to know about the 
funding streams. We also need to establish what 
current conservation moneys are allocated under 
GAE. As I said, we would be happy to have that 
conversation. At this stage, however, I cannot give 
an undertaking. 

Maureen Macmillan: I would appreciate it if the 
minister would have that conversation with 
Highland Council. 

Nora Radcliffe: I want to raise some issues that 
have been put to us by the organisation Scottish 
Badgers, which would like to see 
“the Nature Conservation (Scotland) Bill used to extend a 
power of arrest for offences under the PBA 1992”— 

which is the Protection of Badgers Act 1992. I 
gather that there is no power of arrest at the 
moment unless a person refuses to give his or her 
name or address. 

Scottish Badgers also raises the issue of badger 
baiting. If a badger is used for that purpose, the 
organisation says that the offence is more than 
just the killing of a wild or protected animal and 
that it should therefore be treated as an 
aggravated offence that attracts much higher 
penalties. Could that issue be brought into the 
scope of the bill? 

Duncan Isles: I am not aware whether that falls 
within the scope of the bill. We would need to seek 
further information on the issue. I am aware that 
there is no power of arrest. Before we make an 
indication either way, however, we would want to 
hear more evidence on whether that would 
present a significant difficulty in terms of the 
enforcement of the bill. 

Nora Radcliffe: Would the Executive be 
prepared to look at whether there is scope to 
extend the bill to pick up those points? 

Ross Finnie: As always, two issues arise with a 
question like that. The first is to establish 
precisely, on the basis of the evidence that has 
been submitted to the committee, what is the 
impact and what is our view on that. The second is 
that we always have to be careful that bills—

including their long titles—are well constructed to 
ensure consistency and competence throughout. 
Although the issue may need to be addressed, it 
does not necessarily follow that it is capable of 
being addressed in the bill. We will have to look 
into the questions that have been raised. 

The Convener: I am looking round the room, 
but no member is indicating that they have an 
instant question. I thank the minister and his 
officials for coming to the committee this morning 
and for answering our questions. That concludes 
our oral evidence at stage 1 of the bill. 

We will consider a draft stage 1 report at our 
next meeting. As we will have to sweep up a huge 
number of issues, I invite the committee to agree 
that the report should be considered in private at 
our next meeting and at subsequent meetings until 
we agree it. Are members happy with that 
approach? 

Members indicated agreement. 

The Convener: Right. We know exactly where 
we stand on our stage 1 report. I thank members 
for that. Our next meeting will be held on 3 
December in committee room 3 at 10am. 

Meeting closed at 13:35. 
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26 November (13th Meeting 2003 (2003)) – Supplementary Evidence 
 

LETTER FROM ROSS FINNIE MSP, MINISTER FOR ENVIRONMENT AND 
RURAL DEVELOPMENT, TO THE CONVENER, NOVEMBER 2003 

 
I am writing, subsequent to Wednesday’s evidence session on the Nature 
Conservation (Scotland) Bill, to correct any inadvertent confusion which may have 
arisen in relation to our proposals on snaring. I am also able to provide some 
further information on the status of the Achanarras quarry site, which was a 
particular point raised by Maureen Macmillan. 
 
You will recall that Alex Johnstone had asked about the possession of snares. The 
policy being pursued in the Bill on this point is as follows: 
 
• Used correctly, snares provide a legitimate and effective means of dealing with certain animal 

species (such as rabbits or foxes) which can cause difficulties for land managers. Free-running 
snares therefore remain legal. 

 
• The Bill does however control both the possession and use of such legal, free-running, snares 

to the extent that a person must have obtained the permission of the owner or occupier of any 
land before he either a) sets such a snare on that land or b) has a snare in his possession 
when on that land.169 

 
• As officials explained, these provisions will give the owners and occupiers of any area of land 

the ability to decide whether or not to permit snaring on their land and, if they permit it, to 
determine how, when and by whom legal snaring may be carried out. 

 
• This is an important measure since it gives explicit control to the person – that is, the owner or 

occupier - who knows the area of land best and is therefore best placed to evaluate both the 
suitability of snaring as a pest control method and any potential risks to protected species. The 
land manager will then be able to ensure that snaring on his property is carried out 
professionally and in accordance with the law. Where snares are set without authorisation he 
will be entitled to enlist the assistance of the police and to remove and destroy any 
unauthorised snare. 

 
• The Bill also enhances the existing prohibition on snares which are self-locking. The use of 

self-locking snares is already banned by section 11 of the Wildlife and Countryside Act 1981. 
The Bill supplements that existing offence by making it illegal to possess or sell any self-locking 
snare170. 

 
In answer to Alex Johnstone’s question therefore, a land manager who comes 
across either an unauthorised free-running snare, or any self-locking snare, on his 
property will be able to report the matter to the police and, as appropriate, to 
disable, destroy or remove the offending snare. Similarly, if a land manager finds 
that one of his own free-running snares has become rusted or damaged, to the 
extent that there is a genuine danger of it acting as a self-locking device, he 
should either destroy and discard the snare or ensure that it is rendered incapable 
of operation until a satisfactory repair can be effected. 
 

                                            
169 Proposed section 11(3D) in Part I of the 1981 Act to be inserted by paragraph 10(6) of Schedule 
6 to the Bill. 
170 proposed section 11(3C) in Part I of the 1981 Act to be inserted by paragraph 10(6) of Schedule 
6 to the Bill. 
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Turning to Maureen Macmillan’s concern about the status of Achanarras quarry 
and the protection which fossils at the site will enjoy under the proposals in the Bill, 
I can confirm that: 
 
• Achanarras quarry remains an SSSI. Specimens at the site will therefore be protected, under 

the terms of section 19 of the Bill, against damage by third parties as well as any owner or 
occupier. As I indicated, it is this introduction of third party offences which is the principal 
innovation in the Bill in terms of securing the protection of fossil sites such as Achanarras. 

• I understand from SNH that removal of NNR status was a consequence of concerns in relation 
to the safety of visitors. Given the potential risks inherent on the site it was felt inappropriate to 
promote the site as an NNR. This does not, however, affect the legal protection afforded to 
specimens at the site. 

 
On fossils, I would add to what I said on Wednesday by noting in passing that the 
unauthorised removal of specimens from any land – whether or not it is an SSSI – 
is likely to constitute the offence of theft. Where specimens are of high value – and 
Maureen herself referred to payments of up to £20,000 being made – it is very 
clear that the owner of the site will have been unlawfully deprived of valuable 
property if specimens are removed without permission.  
 
I trust that the information provided above will be helpful to the Committee in 
concluding its review of evidence and in reaching a view on the general principles 
of the Bill. 
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ANNEX D – OTHER WRITTEN EVIDENCE 
 

SUBMISSION FROM ADVOCATES FOR ANIMALS 

One of the Key Features of the Draft Bill is that it proposes to: 
‘Respond to public concern about the misuse and abuse of snares, by improving 
controls. Where they are used properly, snares must continue to provide a 
legitimate and practical method of pest control.’ (B28) 
 
Whilst Advocates for Animals welcomes any amendments to tighten-up the 
existing legislation relating to the use of snares, it does not believe that the 
proposed amendments aimed at “improving controls” are sufficient to stop the 
unnecessary suffering caused to animals caught by snares. Whether they are 
used “properly” or not, snares cause considerable suffering. Advocates for 
Animals therefore believes that the Scottish Executive should introduce a 
complete ban on the manufacture, possession and use of all snares in Scotland.  
 
Justifications for a complete ban on all snares in Scotland include: 
 
All snares are cruel and can cause considerable unnecessary suffering 
The use of self-locking snares was quite rightly banned in Britain on the basis that 
they are indiscriminate and are designed to kill animals. The use of self-locking 
snares resulted in the death of many protected species and other non-target 
animals. Cruelty was also a consideration: animals can be caught around the 
neck, leg or body by a self-locking snare and suffer horrific injuries and often a 
protracted and agonising death. 
 
The proposed draft Bill will allow the continued use of free-running snares in 
Scotland. In “theory”, free-running snares should not cause the terrible physical 
suffering to animals that illegal self-locking snares cause. Free-running snares are 
designed to trap and restrain live animals. In “theory”, they are designed to 
slacken off when the caught animal stops struggling and should therefore not 
cause the horrific injuries typical of a self-locking snare. However, the reality of the 
situation can be very different.  
 
In practice, it is very difficult to set a free-running snare so that it will remain free 
running. If a snare is attached to a post (such as a fence post or a stake which is 
hammered into the ground), the captured animal, in its efforts to escape, can wrap 
the wire around the post until the noose is so tight that it causes serious injury. 
Even when a free-running snares is not attached to a post or stake, the wire can 
easily become frayed, kinked or tangled in such a way that the snare acts like a 
self-locking snare. As a result, the noose fails to loosen when the animal stops 
struggling and, instead, the wire cuts deeper and deeper into the victim's flesh.  
 
A slow death by strangulation - or even near decapitation in some cases - is bad 
enough. But snares do not only capture animals by the neck. Both illegal self-
locking snares and legal free-running snare are known to cause severe abdominal, 
chest, neck, leg and head injuries to animals. Some animals which get their legs 
caught in snares, end up with the wire cutting through to the bone. Such animals 
may attempt to escape by gnawing off their own limbs. Other animals are caught 
around the body. Both badgers and foxes have been found with snares that have 
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almost cut them in half, the snares around their bodies having tightened to around 
five centimetres in diameter. Some of these animals were still alive when found. 
 
Free-running snares can be set lawfully for foxes and rabbits. However, there is a 
large body of evidence to demonstrate that foxes in particular suffer from 
horrendous injuries in free-running snares. Studies have shown that both types of 
snare can inflict extensive injuries. For example, in 1968 the MAFF Humane Traps 
Panel (Scotland) conducted a trial to compare the efficiency and cruelty of free-
running and self-locking snares. It was concluded that neither type of snare was 
significantly more efficient nor less cruel than the other. External inspection of 
animals killed by snares suggested that self-locking snares caused more damage 
than the free-running variety, but post-mortem examinations showed that there 
was no significant difference in the damage caused by the two types of snare. 
(Forestry Commission, 1997.) 
 
The Burns’ Inquiry into Hunting with Dogs stated that: “Serious concerns have 
been voiced about the welfare implications of snaring. Indeed, the UK is one of a 
minority of countries in Europe which permits snaring. The concerns include the 
stress of being restrained and the dangers of starvation, dehydration and 
hyperthermia or hypothermia. There is also the additional stress which the animal 
may experience at the point at which a human being approaches it and dispatches 
it. Although experience suggests that snares with a 'stop' carry less risk, even in 
the case of legal snares, where the stop is required, there is still the possibility of 
strangulation or serious injury. There is the important point, too, that other animals 
are commonly caught in the snares set for foxes, with similar implications for their 
welfare.” (Burns et al, 2000). 
 
Professor Broom of Cambridge University’s Department of Clinical Veterinary 
Medicine has undertaken research into snares. He has stated that: “Snares with a 
stop on them can be used if release is very rapid but snares which have no stop or 
are left for more than a few hours can cause pain and distress, in some cases 
because of asphyxia.” Clearly it would be impractical for snares to be checked 
every few hours. 
 
The daily checking of snares ought to prevent prolonged suffering of those animals 
caught and injured by them. However, there have been many instances where it is 
clear that snares have not been checked daily - or even weekly. Snare use is 
largely unregulated in Scotland and voluntary codes of practice are not always 
followed. The discovery of long-dead corpses with snares around their necks, legs 
or bodies is not uncommon. These animals will have died either as a direct result 
of their injuries, or by infection of their wounds or even by starvation. 
 
In many instances, snares are set in circumstances and in particular locations that 
increase the risks of animals suffering when caught in snares.  
 
For example, so-called ‘drag snares’ are often used to catch foxes. The snare is 
attached to a heavy moveable object, such as a fence post, with the intention that 
a fox be snared and then exhausted by dragging the object in its efforts to escape 
from the snare. However, several problems arise with this kind of snaring. Firstly, 
snares must be checked every day, but this is not always possible if the snare has 
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been moved away from its original location and cannot be found. Secondly, there 
are reports of foxes, badgers and other animals having strangled themselves while 
caught in such snares. The animals either twist the snare tighter and tighter 
against the solid object, become tangled in vegetation or drag the object to the top 
of a bank or slope where it becomes lodged on a fence or vegetation leaving the 
animal to hang helplessly down the bank. 
 
Snares have also been found positioned on the tops of walls or banks, so that 
when caught, the animals are hanged to death. Snares set on or close to public 
footpaths are a hazard to both domestic pets and wildlife.  
 
All snares are indiscriminate 
Many non-target species, including protected species, other wildlife, livestock and 
domestic pets are caught and injured and killed in legal, free-running snares. 
 
Although those who set snares may take precautions to try to ensure that they will 
capture only the intended victims, it is simply not possible to set a snare in such a 
way that it will be certain to catch only a rabbit or a fox. The Ministry of Agriculture 
demonstrated this in 1968 when, in a trial on the use of snares as a means of 
taking foxes, 155 foxes and 132 non-target animals were caught (Forestry 
Commission, 1997). Furthermore, in a report on snares produced by Lawyers for 
Animal Welfare (LAW), it is stated that “upon challenge, a large proportion of 
gamekeepers whose snares have caught animals of protected species claim to 
have taken precautions against this outcome”. (LAW, 1999.) 
 
The Burns’ Inquiry expressed concern over the indiscriminate nature of snares. It 
received evidence that, “About half of the captures made by snares are of non-
target species...” (Burns et al, 2000). 
 
Protected species are caught in snares. It is an offence under the Wildlife and 
Countryside Act 1981 to set any snare in such a way as to be calculated to catch 
species of wild animals listed in Schedule 6 of the Act. Schedule 6 animals that 
have been found caught in snares include badgers, otters, wild cats and polecats. 
Hares are also caught and killed in snares. Hares are listed in Schedule 3 of the 
Conservation (Natural Habitats &c.) Regulations 1994. These regulations stipulate 
that Schedule 3 animals cannot be taken or killed using traps which are non-
selective.  
 
In addition to protected wild species, a range of other wild animals and birds also 
fall victim to both legal and illegal snares. Species that have been found in snares 
include deer, squirrel, stoat, partridge and capercaillie (RSPCA, 2000; Animal Aid, 
2002). There is evidence to suggest that snares are one of the reasons for the 
dramatic decline in numbers of capercaillie in Scotland. Many snares for foxes are 
set on deer and stock fencing in Scotland, but also trap and kill capercaillie. 
Unfortunately, official figures for incidents are unavailable due to a reluctance of 
land managers to formally admit that they have accidentally killed the birds. 
 
Livestock, usually sheep or horses, also become trapped in snares. The Burns 
Inquiry acknowledged the risk that snares presented to livestock. It stated that: 
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“The use of snares is unpopular in sheep-rearing country during the lambing 
season because of the risk of lambs being caught.” (Burns et al, 2000). 
 
Domestic pets are also caught in snares. Cats and dogs are regularly caught. The 
Burns’ Inquiry acknowledged that snares could be a problem for dogs: “The use of 
snares… is not advisable near footpaths because of dogs.” (Burns et al, 2000).  
 
There is no legal definition of a self-locking snare 
Under the law as it stands, the use of self-locking snares is illegal. However, the 
law does not define self-locking snares and problems arise in determining whether 
a snare is self-locking or not. For example, so-called dual-purpose snares can 
easily be converted from legal free-running snares into illegal self-locking snares.  
 
Neither is there any binding definition of a self-locking snare. According to Lawyers 
for Animal Welfare: “The term "self-locking" is practically non-definable by 
precedent - section 11(1) creates a summary only offence and as such must be 
heard in a Magistrates Court at first instance. Since no Magistrate's decision is 
binding on another court, no effective precedent can be laid down. In addition any 
appeal is to the Crown Court, whose decision, again, is not binding.” (LAW, 1999). 
 
The law is also silent with regard to a new type of snare that has appeared since 
the Wildlife and Countryside Act 1981 became law. This snare is purported to be 
free-running, but resists opening once it has been closed by its victim’s struggles. 
The view of the RSPCA and other experts is that this is a self-locking device and 
therefore illegal. The “AB snare” was marketed for a while by the British 
Association for Shooting and Conservation (BASC), but was withdrawn from sale 
after they apparently received an opinion that the snares may be illegal. BASC 
also wrote to its customers to advise them that the snares should not be used.  
 
The legality of the “AB snare” has been tested in court. In 1999 anti-snare 
campaigner, John Gill of County Durham, was twice acquitted on charges of 
illegally removing these snares. On both occasions, it was argued that, as the 
snares were self-locking and therefore illegal, Mr Gill’s removal of those snares 
was not an offence. Other, more recent cases have resulted in Mr Gill being 
convicted of criminal damage, but these rulings did not affect the legality or 
otherwise of “AB type snares”. Despite these court cases, there remains no legal 
precedent defining such snares.  
 
“AB snares” have been modified slightly but are still considered by some experts 
to act as self-locking snares. 
 
Consequences of a ban on snares 
Snares are considered by many gamekeepers to be essential to their efforts to 
control foxes. They are also used widely for the control of rabbits. If gamekeepers 
and farmers are denied the use of snares to control animals which they see as 
pests, what alternatives are available and what would the consequences be for 
animals? 
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There is in fact a range of alternative legal methods for the control of both foxes 
and rabbits – all of which are already in use. No doubt the use of these alternative 
methods, particularly shooting in the case of foxes, would increase.  
Many of the welfare concerns arising from the use of alternative methods of fox 
and rabbit control could be addressed through improved training and education of 
those involved in pest control activities, particularly those who use firearms. It is 
interesting to note that in some other countries, those who wish to hunt wild 
animals must first pass proficiency tests. Consideration should be given to 
introducing a similar system here, to ensure the humane treatment of wildlife, the 
safety of those engaged in pest control work and the safety of other countryside 
users. 
 
It has been suggested that a ban on snares might lead to greater use of poisons. If 
this were to happen, the consequences would be very serious indeed. There are 
already each year a number of cases of poisoning of badgers, foxes, other wild 
mammals, pets and birds of prey. Thankfully, the number of confirmed incidents is 
very low and much lower than the number of incidents where non-target animals 
have been caught by snares (for recent figures see Barnett et al, 2002).  
 
Conclusion - The solution: a ban on the manufacture, possession and use of all 
snares 
To repeat, tightening up the law on snares might well lead to a reduction in the 
suffering they cause, if all those who used them were to comply with the revised 
law. However, snares by their very nature cause distress and suffering. Given that 
most snares are used on private land and away from public scrutiny, those 
offences that we know about must be the tip of a very large iceberg. We find it 
difficult to accept that those who abuse the current legislation would heed 
additional restrictions. 
 
All of the above issues regarding snares would be resolved were the Scottish 
Executive to introduce a ban on the manufacture, possession and use of snares in 
Scotland. This legislative change is supported by a wide number of animal welfare 
organisations. 
 
The legislation required to implement a ban would be very straightforward, as 
there already exists a legislative framework that would permit a ban on snares.  
Advocates for Animals believes that the Scottish Executive should ban all snares 
on the grounds that they are cruel and indiscriminate.  
 
Advocates for Animals believes that the proposed changes to existing legislation 
will not stop animals suffering in snares for a number of reasons. Firstly, evidence 
suggests that it is unlikely that the new laws would be upheld in all cases. For 
example, self-locking snares are currently illegal but are still used regardless. The 
law is also difficult to enforce because snares are often set in isolated rural 
locations. This is compounded by the lack of police resources in many rural areas. 
In addition, as detailed above, all snares are indiscriminate and can cause 
considerable suffering. 
 
Scotland is one of a minority of countries in Europe that still allows these barbaric 
devices to be used. Snares, in all their forms, and however they are used, are 
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indiscriminate, and inherently cruel. Advocates for Animals believes that the only 
way to stop the torture and death of animals by snares in Scotland is for the 
Scottish Executive to legislate for a complete ban on their manufacture, 
possession and use. 
 
 

SUBMISSION FROM THE ARRAN MOORS GROUP 

Our responses to the questions posed by the Committee are listed below followed by some general 
comments on the Bill. 
 
Part 1. 
 
Is the scope and effect of the duty appropriate and clearly understandable? 
No, much too vague. Local authorities may not be able to apply it widely without 
statutory designations in place. This could lead to another layer of bureaucracy for 
those already affected by the designation. 
 
Part 2. 

Do the proposals for changes to the SSSI regime mesh appropriately with other 
legislation in this area, both domestic and at an EU wide level? 
No. The law relating to the interaction of  SSSI & European sites is a confusing 
jumble. There is a clear need for the Birds Directive to be properly transposed into 
UK law. The SSSI system becomes a grey area that does not fit appropriately with 
the Directive. Also the Habitats Directive, which should be transposed via the 
Habitats Regulations, misses out articles, e.g. article 2 (3) “ measures taken 
pursuant to this shall take account of economic, social and cultural requirements 
and regional and local characteristics.”   Government cannot cherry pick directives 
and transpose only that which it regards as administratively expedient, it must 
comply fully. We believe under European law the present process of implementing 
directives through underpinning by SSSI’s may actually be unlawful. 
       
Will the proposals achieve the stated aim of encouraging stakeholder involvement 
and making the administration of SSSI’s more transparent and accessible? 
No. The proposals will not encourage stakeholder involvement because they 
discriminate against the major stakeholders, i.e. landowners, occupiers and 
managers. Page 35 of The Nature of Scotland stated, “there should be a stronger 
voice for local authorities and communities in the designation of SSSI’s balanced 
with the need to secure protection of sites and the need to respect the rights of 
owners and occupiers of the land”. We see no meaningful evidence of this in the 
Bill. Consultation does not exist and we can see no real possibility of true 
consultation under the new proposals because the same method of designation 
will be used based on the arbitrary opinion of SNH in deciding what is special 
within the meaning of natural heritage. The idea that socio-economic matters can 
be addressed in management statements is ridiculous and little more than an 
ineffectual sop. 
              
Do the proposals strike the right balance between the public interest and the 
interests of land managers?   
No. Land managers are severely discriminated against. The Nature of Scotland 
led managers to expect fairer and less bureaucratic treatment, the Bill contradicts 
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this. A stricter regime imposes more cost and regulation on land managers. We 
are concerned about provision for enlargement of sites. We find it unacceptable. If 
enlargement is required then the whole site should be renotified in its entirety thus 
avoiding the danger of SNH notifying small sites then enlarging them to avoid 
further consultation or objection. 
 
Are the new provisions relating to Land Management and Nature Conservation 
Orders appropriate?   
The provision of orders is inappropriate in as much as they go far beyond what is 
actually required, giving excessive power to SNH. Orders should not be necessary 
if disputes are settled by the Land Court before getting that far.  It should not be 
left to SNH to decide if land management operations are properly carried out. Land 
managers must have recourse to an independent assessment. 

 
Do the proposals provide sufficient incentives to land managers to engage in 
positive management measures? 
We fail to see how so much onerous regulation can encourage land managers to 
engage in positive environmental management measures. Financial incentives will 
be restricted by the low budget in place. Despite additional regulation the budget 
regime remains the same. What SNH calls “positive management payments” are 
regarded by farmers and landowners as “compensation payments” for the 
additional difficulties, extra time and costs involved in meeting SNH dictates. 

 
Are the offences and penalties set out in this part of the Bill appropriately and 
clearly defined? Is the scope of the right of appeal to the Scottish Land Court 
appropriate?  
Classifying established legitimate farming practices, as an offence is inappropriate. 
It criminalizes farmers. Farmers must not be penalized for farming. The right of 
appeal must be extended to the designation itself. The costs involved in Land 
Court proceedings must be kept to reasonably affordable levels. 
 
Part 3. 

Are the offences and penalties set out in this part of the Bill appropriately and 
clearly defined? 
Offences and penalties are excessive. They are out of proportion to those covering 
crimes against people. It must be said that we are in grave danger of giving wildlife 
a far higher status than human life. This cannot be acceptable. 

 
Are the powers conferred on the police and wildlife inspectors adequate and 
clearly defined?  
Powers are excessive. 

 
Do the provisions of the Bill provide adequate protection to rare and endangered 
species? 
The’81 Act provided adequate protection if properly applied. 

 
Do the provisions relating to the use of snares strike an acceptable balance 
between land management and animal welfare concerns? 
Yes. 
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Do the proposed amendments to the ’81 Act mesh appropriately with other 
legislation in this area, both domestic and at an EU level? 
We are not adequately informed to answer this. 
 
Other Matters. 

How helpful do you find these documents? 
Quite helpful but numbering is confusing. 
The Section references in this part correspond to sections 49 – 56 in the Policy 
memorandum. 
 
Section 49. 
The Bill may not be discriminatory on the basis of gender, race etc. but it is 
certainly discriminatory against landowners and farmers. 
      
Section 50 Human Rights. 
“Specific provision for appeal of application to an independent court in appropriate cases”. This 
does not apply to the designation itself. This stage should have the right of appeal to an 
independent court. 
 
Section 51. Claims not to discriminate against island communities. 
This is Rubbish. Our experience on Arran is quite different. The Bill does not accommodate the 
particular economic and social concerns of island communities. There is nothing in the Bill to 
prevent 100% of an island from being designated without meaningful consultation or regard to the 
social and economic impact. 
 
Section 52.  No comments. 
 
Section 53. 
      A local or statutory authority does not have to apply biodiversity duty if there 
application would prejudice the proper exercise of its function. There is no such let 
out clause in the Bill for land managers who maybe required to carry out this to the 
cost and detriment of their business. 
 
Section 54. No comments.  
 
Section 55. 
Rubbish. This does not deliver sustainable development in the case of Arran and 
the indications are that it will stifle economic and social development on the island. 
It will reduce the viability of the economic sustainability of the island society. It 
does not accord with the strategic imperatives stated in the Brundtland Report that 
requires the merging of environmental and economic factors in decision making. 
Not taking socio-economic considerations into account in decision processes is 
not in accordance with the principles of sustainable development. 
 
Section 56. No comments. 
Financial Comments. 
They are reasonably clear but the funding is completely inadequate. 
 
Consultations. 
Consultation was a farce. Only the environmental bodies seem to have been 
listened to. Our opinion is that this bill was written by SNH for SNH. With no regard 
for those on the land. 
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Other Comments. 
The following references refer to the actual sections in the draft Bill. 
 
Section 3. 
Duty should not rest with SNH but with the S.E. in line with other designations. 
SNH should only advise. 
 
Section 3. (2). 
The requirement of subsection 2. allowing SNH to consider features of interest in a 
wider UK or European backdrop is unreasonable and unnecessary. 
 
Section 4. 
Site management statements must not include enhancement. SSSI designations 
we have been told are for what is there, that being special. If enhancement is 
needed it must be lacking and hence not special so it should not have been 
notified. 
 
Section 5. 
Enlargement of sites is a very worrying development. As previously said any 
enlargement should require complete redesignation of the new enlarged site. The 
possibility of a site being able to be enlarged will have a blight effect on the area 
around it, with the consequent stifling of development. 
 
Section 6. 
Reviews. These must be able to be instigated by the individual owner or occupier 
within the 6-year period, particularly on a change of occupancy or farming practice. 
  
Sections 7 and 8. 
These give SNH too much power.  SNH are assumed to have refused consent if 
they do not reply to a request for consent. Which considering their record in failing 
to reply to letters in reasonable time just condones their inefficiency. Whereas we 
as farmers, are deemed to have given consent if we do not actively withhold it.  
Why one rule for SNH and another for us.   
 
Section 18, subsection 3. 
This gives SNH. 4 months to consider PDO consents. This is much too long, 28 
days would be adequate. Farmers are running businesses; no business can wait 
for 4 months for an answer on something that is a routine practice. 
 
Section 21, subsection 7. 
ACSSSI must be given more power and SNH staff must not be able to overrule or 
ignore their findings and recommendations. SNH has too much power in this 
respect and cannot be trusted to use it judiciously. 
We note that in Section 21 there is no reference that any representation to 
ACSSSI must be on scientific objections, yet in the explanatory notes ref. 103 
referral to the ACSSSI is only for scientific objections. 
 
Section 31, subsection 3. 
Payment for work done under Land Management Orders must be at commercial 
rates. 
 

428



Environment and Rural Development Committee, 7th Report, 2003 (Session 2) - 
ANNEX D 

 

Section 40. 
SNH must not be able to put up signs without owners and occupiers agreement. 
Nor should owners and occupiers be held liable for damage to signs because they 
are on their land. 
 
Section 41. 
SNH is bound to keep a register; they should have to keep it up to date. Why is the 
onus put on the owners/occupiers, we should not have to do their work for them. 
 
Section 44. 
Any entry must be subject to agreement with the owner/occupier. 
 
Section 45. 
SNH must not have powers to enter buildings.  Any such power must continue to 
rest with the police alone. 
 
Section 46. 
SNH must not have any controls over undesignated land. To have such control 
would likely stifle economic growth. 
 
Section 48. 
SNH should be liable to the same penalties as any other corporate body.  
 
Section 49. (3). 
This is not acceptable. Notification is a legal process used widely for many actions. 
The law is clear on who should receive such notifications. There is no need to give 
SNH a let out clause to cope with its own incompetence and inefficiency just 
because it is an SSSI. 
 
In Conclusion. 

We feel disenfranchised by the lack of any statement of rights of owners/occupiers 
and managers. Nowhere in the Bill are our rights considered. Politicians must 
realize that SNH is in itself a self perpetuating growth industry, it is inefficient at 
delivering its remit in that only some 10% of tax payers money pumped into it 
actually reaches ground level where it can do real good. Much of the agro towards 
SNH stems not from the ‘81Act but from the way SNH uses it, we see no sign of 
SNH using the new Bill any differently than the old Act. It is SNH that needs 
changed as much as the Act. We note that the term scientific is not used to the 
extent that it was in the ’81 Act. It appears that SNH’s opinions will be the main 
criteria used in designations and that this may well be applied once SNH has 
developed its Landscape Policy for agricultural land. 
 
We will continue to campaign for a review of SNH operating practices which we do 
not consider meet with the standards expected of those in public office. 
 
Parliamentary Petitions Committee. We are disappointed that the PPC. appear to 
have not concluded its deliberations on our petition and in effect have passed it on 
to the Environment and Rural Development Committee for consideration and we 
fear the points raised will never be answered.  
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SNH. We feel that SEERAD staff from their local offices could provide SNH 
functions; we feel that their intimate knowledge of their own areas put them in a 
much better position to know what and where work needs to be done. We are sure 
that work done by them would be financially more cost effective.  
 
 

SUBMISSION FROM THE ASSOCIATION OF CHIEF POLICE OFFICERS 

Thank you very much for the opportunity to respond on this matter.  I am writing to 
you not only as Chief Constable of North Wales Police but also as the holder of 
the Wildlife and Environmental Crime portfolio for the Association of Chief Police 
Officers.  As such this letter can be taken as the response of the Police Service in 
England, Wales and Northern Ireland. 
 
A few weeks ago I responded to the Scottish Executives consultation on 
amendments to the Conservation (Natural Habitats) Regulations.  I note that this 
consultation accepts the need to ensure that both the regulations and this bill 
contain no contradictions that would only serve to make enforcement difficult at 
best. 
 
Where I have made no reference to sections within the draft bill it should be taken 
that the Police have no views on the matter. 
 
Chapter 1 

Section 11(9) Restoration of SSSIs 
It is suggested that where restoration of damaged sites is required there should be 
a requirement to follow the advice of Scottish Natural Heritage. 
 
Section 15(1) Third party damage to SSSIs 
It is noted that this offence unlike the Countryside and Rights of Way Act 2000 
(CROW) does not require offenders to be aware that they are damaging a SSSI.  
This can only be seen as an advantage for enforcers. 
 
The proposal excludes intentional or reckless disturbance to fauna on SSSIs as 
found in CROW.  This is considered to be a disadvantage as disturbance to 
nesting birds is only an offence under the Wildlife and Countryside Act where 
schedule 1 birds are concerned.  If this offence were to be extended to fauna 
some vulnerable birds and animals such as lapwings and curlews would receive 
additional protection. 
 
Section 15(2) Statutory defences to damaging SSSIs 
The proposed defence of incidental damage arising from lawful operations should 
not be allowed where Special Areas of Conservation are involved.  Such areas are 
underpinned by SSSI status and as such this defence would introduce conflict 
between the regulations and this act. 
 
Section 15(4) Offences by statutory undertakers 
As drafted there appears to be no offence committed by a statutory undertaker if 
they permit an operation under section 14 failing to consult with Scottish Natural 
Heritage as required.  However the owner or occupier of the SSSI would appear to 
commit the offence of carrying out operations without the consent of Scottish 
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Natural Heritage even if they thought they had received legal permission from the 
statutory authority. 
It is therefore suggested that this section should include the offence of a statutory 
authority failing to comply with section 14. 
 
Section 15(6) No requirement for damage to be caused to the natural heritage 
The inclusion of this section is of great value.  In England and Wales statutory 
authorities have escaped prosecution having carried out operations on SSSIs 
without consent or assent of SNCOs because evidence of damage to designating 
features has not been available. 
 
Section 17(4) Failing to notify change of owner or occupier 
 
Part 1 Chapter 5 

Section 36(f) Powers of entry 
At present if a Police Constable were to see an offence being committed on a 
SSSI he/she has no power of entry.  Within the Police service there is now a 
growing awareness of crime relating to SSSIs and it would be useful if the power 
of entry relating to the investigation of offences were to be extended to Police 
Constables. 
 
Section D. Species protection and Wildlife Crime 
 
D5-6  Proposed new definition of wild bird – proposal agreed. 
D7-9  Protection for lek sites – proposal agreed. 

D10-13 Improved protection for plants – proposal agreed. 

D14-17 Protection for cetaceans and basking sharks – proposal agreed. 

D18-19 DNA evidence – proposal agreed. 

D20-23 Enhancing Police powers - 
I would agree with the proposal to update the powers Police officers need in order 
to effectively investigate wildlife crime.  This should include a power of entry to 
investigate offences after they have been committed, a power to take other 
persons with them and an ability to search persons on premises when a warrant is 
executed. 
 
When this subject is discussed further I would welcome an opportunity to make a 
further detailed response. 
 
D24-25 Updating the 1994 regulations – proposal agreed. 
D26-28 COTES offences – proposal agreed. 

D29-34 Revised powers and duties of wildlife inspectors - 
On occasion persons required to provide assistance to a wildlife inspector may 
genuinely be unable to do so.  It is suggested that this offence should be amended 
to 
It is an offence for any person without reasonable excuse to fail to provide when 
requested assistance to a wildlife Inspector whilst the Inspector is carrying out an 
inspection. 
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D35-41 Offences involving recklessness – proposal agreed. 
D42-46 Offences of causing and permitting – proposal agreed. 

D47-53 Controls on the use and abuse of snares -  
Whilst the proposals would appear useful I have some concerns regarding a new 
offence of possession of a self-locking snare.  I understand that free running 
snares can become self locking if a kink appears in the running wire and it would 
be unacceptable if possession of such a snare amounted to a criminal offence 
where the fact that it was self locking was unintentional.  I would suggest that the 
offence of possession of self-locking snares be confined to instances where those 
snares have been made or intentionally adapted to be self-locking. 
 
Better implementation of European Obligations 

D54-58 Statutory defences - 
The need to ensure defences contained within the act and regulations are 
consistent with the requirements of directives is accepted.  There are a large 
number of animals and plants that do not receive protection under European 
Directives but are legally protected under the Wildlife and Countryside Act.  As 
such it is possible that the defences now found in the act could continue to apply 
to those species that are not protected by the Regulations.  Given your 
commitment to ensure that the Regulations are updated to provide adequate 
enforcement powers compliance with the directive could be gained by deleting the 
European protected species from schedule 5 of the act.  Alternatively schedule 5 
could be split into two sections.  The first section would include species also 
protected under the regulations and to which the defences do not apply.  The other 
section would comprise of those species not protected under the regulations to 
which the defences do apply. 
 
D59-60 Methods of taking wild birds – proposal agreed. 
D61-63 Licensing and derogations 
 
The need for consistency between the act and the regulations is agreed.  
Problems have occurred because although photography is allowed under the act 
there is no derogation for photography under the regulations.  Whilst what are 
commonly known as development licences can be issued under the regulations a 
licence for the same purpose cannot be issued under the act.  Great crested newt 
mitigation measures carried out under licence will not amount to an offence under 
the regulations but will still be an offence under the act.  There is also concern that 
at present there is no means of licensing development work affecting species only 
protected under the act. 
  
D64-65 Methods of taking wild birds – proposal agreed. 
 
D66- 67 Power to vary schedules - 
This proposal is agreed.  It is hoped that early use could be made of such powers 
to allow badgers to be included within schedule 5 in order that the Police powers 
contained within the Wildlife and Countryside Act can be used to combat the 
problems of badger persecution.  Action is not possible under the provisions of the 
Protection of Badgers Act. 
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In addition I would ask the Scottish Executive to consider the following additional 
points. 
 
Section 9 Wildlife and Countryside Act 1981 
 
This section relates to the intentional or reckless damage to the places of shelter 
or protection used by species included in schedule 5.  In my view consideration 
needs to be given to the terms shelter and protection with definitions being 
provided.  Whilst it is clear that a bat roost or newt hibernacula is such a place and 
is used year after year the same cannot be said of an area used for foraging by 
newts and in which they will rest or take shelter.  How long do such places remain 
protected once the animal has moved on? 
 
Section 9(6) Wildlife and Countryside Act 1981 
 
At present offspring of illegally taken wild animals born in captivity may not be wild 
animals.  There have been instances of beetles and moths originating from 1st 
generation captive animals being considered captive bred.  This section should 
provide wider protection ensuring that animals are only considered to be captive 
bred if both parents can be shown to have been bred in captivity. 
 
Section 14(2) Wildlife and Countryside Act 1981 
 
This section creates an offence of allowing to grow in the wild specified plants.  
Prosecutions are seldom attempted as it is recognised that as all land is owned 
there are no wild places.  This section if amended would provide the means to 
tackle invasive alien plants such as Japanese Knotweed that is causing problems 
throughout the UK. 
 
Section 51 Wildlife and Countryside Act 1981 
 
At present the protection intended for our flora and fauna cannot be delivered 
because the legislation does not allow for surveys to be carried out on land where 
protected species are believed to be present.  It is becoming well known that in 
order to circumvent the legislation land should be cleared of habitat before surveys 
are ordered or requested as part of the planning process.  In order to overcome 
this it is important that Scottish National Heritage be given powers to enter land 
and carry out surveys where the presence of protected species is reasonably 
suspected. 
 
 

SUBMISSION FROM BIOLOGICAL RECORDING IN SCOTLAND 

Biological Recording in Scotland (BRISC) is a small group dedicated to the 
encouragement of all aspects of wildlife and wildlife habitat recording in Scotland, 
for the benefit of people to aid the conservation and enhancement of our 
biodiversity.  We welcome the opportunity for submitting a written statement to 
your committee. 
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BRISC warmly welcomes the bill as presented to the Scottish Parliament on 29 
September 2003.  BRISC very strongly supports the overall purpose and 
proposals of the bill and urge the committee to resist any watering down or 
weakening of the bill at a later stage. 
 
As to specific points, we would like to make some brief comments, which we feel 
would strengthen the bill: 
 
Part 1 concerning the duty to further the conservation of biodiversity 
   
1(1) BRISC very strongly approve this clause but feel that the wording needs 
strengthening to ensure that the duty is a clear and positive one, which can in no 
way be interpreted by public bodies (including local authorities) to do nothing.   We 
suggest the sentence is amended to be consistent with the duty set out in Part 2 
Chapter 1 (12) as follows - 
 
‘It is the duty of every public body and office-holder, in exercising functions, to take 
reasonable steps, consistent with the proper exercise of those functions, to further 
the conservation of biodiversity.’ 
 
1(2) We warmly welcome a duty on the said public bodies to have regard to the 
Scottish Biodiversity Strategy (Section 2), but are concerned that this strategy is 
still very much at the draft stage and at present contains no actual targets, nor a 
list of priority species and habitats relevant to Scotland.   
 
2(1) We also urge that the wording in line 18 be strengthened to  ‘…Scottish 
Ministers must designate as the Scottish Biodiversity Strategy one or more 
strategies for the conservation of biodiversity….’ thus making this obligatory, not 
optional. 
 
2(4) We welcome the insertion in the bill of the duty to report on the 
implementation before the Scottish Parliament. 
 
Part 2 

Chapter 1 
As far as duties on all public bodies are concerned (section 12), we recommend 
that these should not be confined to actual sites but should include development of 
policies and strategies for the conservation of biodiversity under their care and 
within their remit. 
 
We warmly welcome the retention of SSSIs and the agreed proposal for legislation 
to give SSSIs a statutory purpose, as well as the change of emphasis on payment 
for positive management of SSSIs, rather than payment for foregone income.  We 
strongly feel that a general attitude of pride should be fostered in owning an SSSI, 
and that it should not be seen as a burden. 
 
To that effect, we recommend that the citation for SSSIs (section 3(3)) should 
include a statement as to its rarity in terms of the UK or even internationally, or the 
irreplaceable nature of the site.  
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We also welcome the wider involvement in the designation and management of 
SSSIs (Section 49(2)).  However, we strongly urge the committee to consider that 
where extra duties are levied on Scottish Natural Heritage, the overall funding to 
SNH needs to be increased accordingly, so that these duties can be carried out 
properly. 
 
Chapter 2 
We warmly welcome the provision for enlarging a site (‘extra land’) (section 5) and support the 
proposal for an SSSI register (s22) to be available for public inspection. 
 
Part 3 

We generally welcome the inclusion of recklessness as regards disturbance and 
damage to flora and fauna, but seek assurance that this will not create a loophole 
in the recent access legislation to be used negatively by landowners or land 
managers as an excuse to keep the public out.   
 
We are anxious to learn how the recent consultation on invasive alien species will 
be incorporated into the legislation.   
 
Marine issues 

This is the most critical aspect of Scotland’s biodiversity, which has not been 
addressed by the bill.  We appreciate that separate legislation is appropriate here 
and that work is in process on a marine strategy.  We therefore urge the 
committee to press the Executive for assurance that marine legislation will be 
brought forward as a matter of urgency. 
 
 

SUBMISSION FROM COMHAIRLE NAN EILEAN SIAR 

Comhairle nan Eilean Siar welcomes this opportunity to comment on the Nature 
Conservation (Scotland) Bill as introduced in Parliament on 29 September 2003.   
Our comments refer to Parts 2 and 3 of the Bill and are in addition to our response 
dated 6 June 2003 to the consultation on the draft Bill.   
 
Part 2: Conservation and Enhancement of Natural Heritage 

On the whole the proposed changes to the SSSI system are welcomed, and 
should result in a more flexible and transparent system of nature conservation, 
which will help secure the involvement of individuals and communities in protecting 
the natural heritage.  The exception to this is the introduction of Land Management 
Orders, which will give powers to oblige land managers to undertake works.  
 
Land Management Orders 
In the Western Isles, SNH has built up a rapport with many land managers on 
designated sites, for example, through positive management schemes such as the 
Lewis Peatland Scheme and the Corncrake Scheme. The Comhairle is concerned 
that the proposed introduction of Land Management Orders will give land 
managers the wrong impression, which could endanger the relationship with SNH.   
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Crofters actively manage many of the designated sites in the Western Isles and it 
is recognised that the natural heritage interests rely on the continuation of these 
management practices.  Every effort must therefore be made to work with land 
managers such as crofters in a positive way to ensure that natural heritage 
interests are maintained and protected. The Comhairle therefore remains strongly 
opposed to the introduction of Land Management Orders.  
 
Part 3: Protection of Wildlife 

The Comhairle is disappointed that the Executive has not taken this opportunity to 
address the issue of the introduction of species non-native to the islands.  It has 
been shown that species non-native to the islands such as hedgehogs and mink 
cause considerable damage to nationally and internationally important bird 
populations in the Western Isles. Consequently, significant resources are being 
directed towards tackling these problems, through the Hebridean Mink Project and 
the Uist Wader Project. 
 
The Comhairle therefore recommends the need for powers to restrict the 
introduction of species, non-native to a specific area, where it can be shown that 
there would be detrimental consequences to the indigenous wildlife.  
 
The inclusion of such powers in legislation would help to raise awareness of the 
problems associated with the introduction of species non-native to an area which 
can be as damaging as the introduction of species alien to the UK, thus helping to 
avoid similar problems in the future. 
 
 

SUBMISSION FROM THE HIGHLAND COUNCIL 

The Nature Conservation (Scotland) Bill was considered by the Highland Council’s 
Planning & Development Committee at its meeting on 19 November 2003.  The 
Committee wished two key points to be drawn to the attention of the Environment 
and Rural Development Committee. 
 
Firstly that it should be clearly spelled out in the Bill that the Site Management 
Statements should address socio-economic concerns and not simply allow their 
consideration as is stated in the Policy Memorandum accompanying the Bill.  
Section 4(2)(b) simply states that the Site Management Statement “contains such 
other information in relation to the Site of Special Scientific Interest as SNH thinks 
fit”.  In particular the Committee considered that interpretation explaining the 
natural heritage interest and recreational provision to allow an appropriate level of 
enjoyment of the site should be covered in these Management Statements.  
Equally there is a need to ensure that sufficient funds are allocated up front to 
allow such provision and allow benefits to accrue to local communities from SSSI 
designations. 
 
Secondly the Committee is far from convinced that the provisions of the Bill will be 
cost neutral for local authorities.  There are two areas of particular concern. 
 
The Council as regulatory (planning) authority will be required to include in its 
permissions any conditions required by SNH for its interests in order to protect 
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SSSIs. At the least this will entail greater liaison with SNH during the consents 
stage, possibly ranging into factors where ecological expertise is beyond the 
normal scope of planning expertise. At the most this may entail expanded 
monitoring and reporting work, with ongoing liaison with SNH to consider if any 
specialised enforcement action is required.  
 
The Council must discharge its general duty to further the conservation of 
biodiversity in exercising its functions. This will require reference to the Scottish 
Biodiversity Strategy and to the suite of LBAPs for Highland currently being 
produced. Specialist ecological staff input will be required across a range of 
Services, but current funding for biodiversity work expires in early 2004. The 
Scottish Executive in its Financial Memorandum on the Bill states that -  
 
"The biodiversity duty is expected to be cost-neutral for local authorities, not least 
because it is closely linked with the sustainability component of the existing local 
government duty to secure Best Value. …… Additional financial support for a 
range of local authority biodiversity initiatives is in any event already available from 
SNH under existing arrangements." 
 
The latter point however fails to recognise that for many local authorities, including 
Highland, biodiversity officer posts are often of a temporary nature and funded 
from a variety of sources which cannot be relied upon in the medium/long term. 
 
In addition, the extent to which the Council and others can deliver on the Action 
Programmes contained within LBAPs depends on sufficient resources from the 
Scottish Executive. Therefore, this should be reflected in the GAE allocation to the 
Council. This is particularly relevant for Highland which contains so many “priority” 
habitats and species. 
 
 

SUBMISSION FROM THE NATURAL ENVIRONMENT RESEARCH COUNCIL  

The Natural Environment Research Council (NERC) welcomes the opportunity to 
provide input to this inquiry. 
 
The Natural Environment Research Council (NERC) is one of the UK’s seven 
Research Councils.  It funds and carries out impartial scientific research in the 
sciences of the environment.  NERC trains the next generation of independent 
environmental scientists.  Its priority research areas are: Earth’s life-support 
systems, climate change, and sustainable economies. 
 
NERC’s research centres are: the British Antarctic Survey (BAS), the British 
Geological Survey (BGS), the Centre for Ecology and Hydrology (CEH) and the 
Proudman Oceanographic Laboratory (POL).  A list of NERC’s collaborative 
centres is appended.   
 
NERC’s comments draw on inputs from the British Geological Survey (BGS). 
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Comments 

Part 2 - Changes to the existing arrangements for the establishment and 
protection of sites of special scientific interest (SSSIs). 

Effective nature conservation is a broad concept that includes the earth, biological 
and physical environments.  The current draft Bill needs to be holistic and include 
the earth environment (i.e. geology, soils, geomorphology, landscape). 
 
The stated key feature of the proposed Bill is the strengthening of the SSSI system 
in relation to conservation of biodiversity and prevention of wildlife crime.  
Geodiversity is a supporting concept that needs to be considered as highly 
important since biodiversity will only be maintained if the earth environment is 
protected.  Many nature conservation bodies such as the Scottish Biodiversity 
Forum, the Scottish Wildlife Trust and English Nature, recognise the importance of 
geodiversity and have published policy documents on it. 
 
Geodiversity is of significant benefit to the Scottish Economy in areas such as 
minerals and groundwater is a rising contributor to Scottish water supplies. 
Geology underpins the many unique environments that the SSSI system seeks to 
protect. Active geological processes including flooding, erosion and landslip also 
have significant impacts on both the economy and nature protection.   
 
NERC’s British Geological Survey recommends that that increased reference is 
made to the supporting concepts and principles of geodiversity if the bill is to meet 
its objectives, and that the Bill provides the legal framework for Geodiversity 
Crime.  This should cover the illegal removal or destruction of rare/unique rocks, 
fossils and minerals. Damage to protected rock outcrop, landscape and landform 
should also be highlighted in this context. 
   
The Bill represents an opportunity to produce a comprehensive strategy for Nature 
Conservation in Scotland at both International and Local levels. It is important to 
recognize that while SSSI’s are exemplars other sites exist, in some cases just as 
good, which also merit special attention.  These ‘near misses’ should be included 
in an accredited Local Sites System (whether Local Wildlife Sites or Regionally 
Important Geological and Geomorphological Sites) that is governed by a 
respected system of site selection criteria and legislative support.  A properly 
developed Local Sites System will provide resources such as sites of value for 
education, scientific research, socio-economic development opportunities (eg. 
tourism) and for recreation. 
 
NERC RESEARCH CENTRES AND COLLABORATIVE CENTRES 
 
NERC Research Centres 
British Antarctic Survey (BAS) 
British Geological Survey (BGS) 
Centre for Ecology and Hydrology (CEH) 
Proudman Oceanographic Laboratory (POL)  
 
NERC Collaborative Centres 
Centre of observation of Air-Sea Interactions and Fluxes (CASIX) 
Centre for Observation and Modelling of Earthquakes and Tectonics (COMET) 
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Centre for Polar Observation and Modelling (CPOM) 
Centre for Population Biology (CPB)  
Centre for Terrestrial Carbon Dynamics (CTCD) 
Climate and Land Surface Systems Interaction Centre (CLASSIC) 
Data Assimilation Research Centre (DARC)  
Environmental Systems Science Centre (ESSC)  
NERC Centres for Atmospheric Science (NCAS) 
National Institute for Environmental eScience (NIEeS) 
Plymouth Marine Laboratory (PML) 
Scottish Association for Marine Science (SAMS) 
Sea Mammal Research Unit (SMRU) 
Southampton Oceanography Centre (SOC) 
Tyndall Centre for Climate Change Research 
 
Further information on all these centres can be found on the NERC web site www.nerc.ac.uk 
 

SUBMISSION FROM NFU SCOTLAND 

Summary 

NFU Scotland’s Environment and Land Use Committee considered the proposed 
legislation at its draft stage, taking account of views received from our Branches.   
These comments have been prepared to take account of changes between the 
draft and published Bills.   The Committee meets next on 5 December.   NFUS 
reserves the right to comment further if directed to do so by discussion in the 
Committee. 
 
In summary, the views of NFUS are that: 
• The proposed obligation on government, at all levels, to have regard for biodiversity 

objectives requires some clarification.   We suggest that all eligible farm conservation 
projects that fulfil biodiversity requirements at a local, national or international level should 
be assisted, not only those on or near designated sites. 

• The conservation objectives of the proposed legislation should oblige funding for all eligible 
projects under agri-environment schemes in Scotland.   This has not been reflected in the 
Financial Memorandum. 

• The proposed emphasis on farmers’ paid management of designated sites under 
agreements with Scottish Natural Heritage (SNH) is welcome. 

• The proposed compensation for losses of farmers who are prevented from undertaking 
established activities because they are incompatible with conservation requirements 
(operations requiring consent) is also welcome. 

• The proposed ability to challenge SNH judgements on the above matters, through appeals 
to the Land Court, is especially welcome. 

• The Bill should be amended to oblige SNH to prepare and review site management 
statements in consultation with owners/occupiers. Section 4(2) and 4(3) refer. 

• The Bill provides an unreasonably long period (4 months) during which SNH may take no 
action and be deemed, respectively, to have refused consent for an operation and to have 
refused to offer a management agreement.  This problem arises at Section 18(3)(a) and 
Section 18(4)(a). 
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Biodiversity obligations 
1. The expression “biodiversity” has come into use as a general term encompassing aspects of 

nature conservation.   It also has literal meaning.   Studies have shown that the number of 
species in a given area is enhanced by having land used for farming.  This is because, properly 
done, farming adds to the variety of habitats and farming operations contribute to the conditions 
needed for wildlife. 

2. Biodiversity obligations have been entered into under international agreements.   Therefore, 
farmers who deliver conservation benefits in these areas are helping Government fulfil its 
international obligations.   Conversely, a failure to continue those management agreements 
could amount to a breach of those obligations.   In a European Union context, infraction 
proceedings could result from a failure to provide continuity of management wherever EU listed 
priority sites, species and habitats are involved. 

3. The Bill proposes an obligation on Ministers, and on all parts of government, to “have regard” to 
the Scottish Biodiversity Strategy.   However, it is not clear what the boundaries might be 
between acknowledgement of an issue and action.   NFUS suggests that this section calls into 
question the validity of competitive allocation of awards under agri-environment schemes, at 
least insofar as applications relate to biodiversity objectives. 

4. If all biodiversity-relevant conservation projects on farms were to be supported, additional public 
expenditure would result.   While a proportion of such expenditure is funded, only in the United 
Kingdom, by “modulation”, i.e. taxation of EU-funded farm support payments, the gross amount 
of such potential expenditure should be noted in the Financial Memorandum as new public 
expenditure. 

 
Positive site management 
5. While this consultation is directed to delivery of obligations to site protection of designated 

wildlife sites, many of these include or are adjacent to farmed land.   Additionally, many 
species require a mosaic of habitats, not necessarily restricted to those sites, for their 
sustenance and, at the extreme, their survival.   Therefore, the wider issues about how farming 
can contribute to nature conservation are important. 

6. Members have welcomed the new approach to positive management of designated sites.   
This support has been coupled with comments to the effect that farmers should actively seek 
such agreements.    In the longer term, this attitude towards farmers’ conservation work should 
have wider application.   

7. Natural Care grants may be paid in respect of projects in a designated area (either Sites of 
Special Scientific Interest (SSSIs) or Natura 2000 sites where the latter do not have SSSI 
status).   They may also be paid for projects on adjacent ground where these contribute to a 
site’s “special” status.    We suggest that the distinction of such adjacent ground is unfair and 
that any project in any place that can contribute to the wildlife objectives of designated sites, or 
of their conserved species, should be aided. 

8. Some members have pointed out that the concept of Land Management Contracts (LMCs) 
could be developed as a way of delivering farm support payments which includes explicit 
recognition for particular conservation opportunities on individual farms.   In that way, there 
could be integration of policy measures.    

9. While creation of LMCs has been identified as firm intention in the Scottish Executive’s 
Forward Strategy for Scottish Agriculture (Action Point 40), there is no immediate prospect of 
their implementation.   In the meantime, we are faced with an extremely unsatisfactory situation 
in which otherwise eligible conservation projects may not be aided due to the competitive 
allocation of awards from a limited budget.  

10. In the reform measures for the Common Agricultural Policy, to be implemented from 2005, the 
option exists at member state, and possibly at a Scottish Level, to apply modulation of farm 
support payments that are additional to the rates imposed at a EU level.  NFUS is consulting its 
Branches before its Board of Directors takes a view on the desirability of exercising this option.     
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11. Were additional, i.e. national, modulation to be used at a UK or at a Scottish level, there is 
considerable support for the notion of ring-fencing the proceeds at individual farm level for 
expenditure on subjects recognised in the Rural Development Regulation.   This would give a 
funding stream for so-called “Tier 2” payments within LMCs, including environmental projects 
that are relevant to conservation of biodiversity.   However, funding through approved state 
aids would be an alternative to use of EU Rural Development funds or of modulation receipts 
for this purpose. 

12. Preparation of the Scottish Biodiversity Strategy, which is currently in draft, is relevant to these 
considerations.   NFUS has pointed out that the assemblage of farmed species, and of their 
genetic diversity, should be an important component of biodiversity conservation.   Also, the 
living components of farmed soils are important aspects of biodiversity and of sustainability, for 
both production and for wildlife. 

 
Operations requiring consent 
13. The one-stop-shop approach to “operations requiring consent” is a welcome replacement for 

the previous controls through listing of “potentially damaging operations”.   Affected farmers will 
have the security of knowing that in seeking consent from SNH, SNH will be consulting all 
relevant regulatory agencies and that they, in turn, will be obliged to respond in good time. 
Farmers will also be able to seek consent from a regulatory authority that will have authority to 
approve, having consulted SNH.   Separate consents from SNH and from regulators will not be 
required. 

 
Appeals through the Land Court 
14. There is a widespread perception that SNH has acted as judge and jury in its own cause in the 

event of disputes about how designated sites should be protected.   In itself, this has soured 
relationships between SNH and our members in some areas.   By introducing this appeals 
mechanism, the Bill’s provisions should herald a new era of improved local relationships with 
farmers.  

 
Site management statements 
15. Section 4 at sub sections (2) and (3) should include an obligation on SNH to prepare, review or 

revise statements in consultation with owners/occupiers.   By inserting such a condition, 
existing good practice on liaison with owners/occupiers would be ensured for the future.   Also, 
the association of site management statements with notification of SSSIs, and with extension 
of SSSIs, should protect those most directly affected from being presented with the designation 
unawares.  

16. Without such amendment, the Bill would not be compatible with the policy objectives of the 
legislation to work with local communities, including land managers, as indicated at paragraphs 
3, 4, 5, 7, 8, 9 and 10 of the Policy Memorandum. 

 
Response deadlines for SNH 
17. Section 18(3)(a) and section 18(4)(a) provide an unreasonably long period (4 months) during 

which SNH may take no action and be deemed, respectively, to have refused consent for an 
operation and to have refused to offer a management agreement.   This obligation contrasts, 
for example, with the obligation on site owners/occupiers to tell SNH about changes in 
ownership/occupation no less that 28 days after such change.  [Section 41(2)] 

 
 

SUBMISSION FROM PEOPLE TOO       

Part 1: Biodiversity 

1.  Defining Biodiversity.  The current UK commitment to Biological Diversity, in so 
far as it includes conservation of species and habitats, is too narrowly based on 
protectionism.  This is the root cause of the conflict between nature conservation 
and other forms of land management. 
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 Article 8(j) of the Berne Convention on Biological Diversity requires nations to 
“respect,  preserve and maintain knowledge, innovations and practices of 
indigenous and local communities embodying traditional lifestyles relevant for the 
conservation and sustainable use of biodiversity”, while the 1992 Rio Declaration 
on Environment and Development states as a key principle that “Local 
communities have a vital role in environmental management and development 
because of their knowledge and traditional practices.” 
 
In Scotland the communities answering these descriptions do not have a role in 
conservation policy making.  Their practical skills are excluded by a system which 
gives power to scientists.   Social and economic factors are still not being 
integrated with conservation policy in this bill.   Introducing a duty to protect 
biodiversity on these terms will create more restrictions in rural areas via local 
government and public bodies with the greatest negative impact falling on the 
planning system. 
 
2. Sustainable Development.  Conservation of biodiversity is part of a larger commitment to 
sustainable development.   There is a government scientific agency to champion the cause of 
biodiversity (SNH) but no corresponding body whose remit it is to provide a balancing socio-
economic view.   A system has evolved where interests are consulted but conservationists alone 
have a veto over policy.   The bill will reinforce this inequitable situation.  
 
3. Scottish Biodiversity Strategy.  Not only is the concept of an SBS introduced in 
the bill but there is pressure from the Royal Society for the Protection of Birds in 
particular to ensure that the Scottish Executive “must” rather than “may” designate 
it.   The implications of such a strategy are not clear.  What is certain is that a 
recent study,  The Status of Traditional Scottish Animal Breeds and Plant Varieties 
and the Implications for Biodiversity (funded by the SE Agricultural and Biological 
Research Group Flexible Fund, 2002) highlighted the fact that as regards the 
native breeds of cattle and sheep which dominate land use in the north and west –  
 
“A review of the research which has been conducted on the role and performance 
of rare and traditional Scottish breeds of sheep and cattle indicated that virtually 
no research has been conducted on the role of these breeds in maintenance or 
enhancement of biodiversity, nor on their wider socio-economic role.” 
 
SNH and environmental pressure groups claiming to be science-driven are keen to 
change the  law so that they dictate what is and what is not appropriate land 
management, despite the fact that huge gaps in very basic research and 
understanding exist.   The lack of a proper body of reference material on the links 
between traditional land management and biodiversity may also affect the ability of 
the Land Court to take on conservation disputes as part of its role as a court of 
appeal. 
 
4.  SBS Link to Non-SSSIs. Through the activities of pressure groups a SBS may be nothing more than a 
conservation Wish List for selected species’ protection.  This in turn may unduly influence SNH’s selection of 
new areas of “special” land for protection.   
 
Part 2: SSSIs 

Our objection in principle to this bill is based partly on the view that SNH is not a fit 
organisation to carry out the duties assigned to it.  Nothing in the bill materially 
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alters SNH’s operation. What changes there are benefit conservation groups and 
environmental activists in rural areas. 
 
So-called major improvements to the SSSI regulating system are exaggerated. 
 
5. SNH Consultation.  SNH will still select, define and draw boundaries to designate SSSIs.  Only 
at the advanced stage of notification will consultation begin.  This is now widened to include 
broader interests but this “improved” consultation is rendered worthless by two facts: 
 
(a) there are no proposals to dilute the scientific criteria for selection so all consultees will find 

themselves in the same position as farmers and landowners over the last 10 years, i.e. having 
to find scientific data in order to lobby for or against the designations; 
 

(b)  the new duty to consult widely will only apply to new SSSIs and extensions but virtually all sites 
have now been designated. 

 
The Policy Memorandum is therefore misleading at #8 where it says the bill will 
allow stakeholder input into “decisions about the selection, notification and 
subsequent management of SSSIs”. The only stakeholders to benefit here are the 
pro-SSSI scientists, monitors, site surveyors and local environmentalists who set 
the priorities, provide the data and give “local support” to bolster the scientific 
criteria which underpin conservation policy.   In practice it will be possible to lobby 
for a conservation designation (with sympathetic funding from SNH) but virtually 
impossible to stop one.  This discriminates against all land managers. 
 
6. Site Management Statements.  Exaggerated claims are made about their ability 
to incorporate socio-economic factors.  The site-based Statements are firstly 
produced by SNH without consultation with the land manager; they are 
underpinned, like SSSIs, by scientific criteria - in this case on a Site Condition 
Monitoring Programme.   There is no reference to this programme in the bill but 
according to SNH each SSSI will be surveyed using standard UK methods and 
targets to assess the “health” of features of interest.   This surveying is carried out 
randomly on a site by site basis, not on an owner/occupier basis.  Thus, through 
the actions of any one person occupying or visiting the site, the whole site may be 
given a negative grading.  
 
7. Potentially Damaging Operations. Much has also been made of the abolition of these unpopular 
lists but they are simply being replaced (within 6 years of the bill becoming law) by “Operations 
Requiring Consent” which may also be in list form.  As pointed out at 6, if the future scientific 
monitoring of SSSIs is to be site rather than individual owner/occupier based, we assume the 
“ORC” list will also be site-based. For those people living on large SSSIs, particularly in the 
Highlands and Islands, this falls far short of what is required – i.e. restrictions and also incentives 
that are specific to the area of land managed at individual level. The responsibility of the individual 
owner/occupier towards the overall state of the site itself needs clarification, given that SNH can 
exercise its power to compulsorily purchase land in order to secure its conservation interest and 
given that dozens of people can share that responsibility on many sites. 
 
8. New SNH Powers.  We are opposed to SNH gaining/retaining powers to impose Land 
Management Orders/Nature Conservation Orders for the following reasons:  
 
(a) The SNH modus operandi, including current staff recruitment, is based on academic scientific 

criteria and focuses on the implementation of policy, not on actual land management and the 
impacts of policy/market forces, which is what LMOs and NCOs are all about; 

(b)  SNH and the SE Environment Group claim that there will be no real increase in NCOs and that 
the new LMO will be rare; we disagree.  The 1981 Wildlife and Countryside Act and the 1991 
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Natural Heritage Act gave the NCC/SNH the ultimate sanction of compulsorily purchasing land 
to prevent damage to an SSSI.  But damage then was popularly understood to mean burning, 
quarrying, tree planting or bulldozing – i.e. indisputable destruction of the site.  

 
Now the definition of “damage” is being broadened to imply inappropriate land management – 
in the opinion of SNH and/or like-minded groups.   There are already major disagreements 
between land managers and SNH regarding the definition of “overgrazing”, for example.  We 
therefore anticipate a substantial rise in the volume of such disputes which will affect the 
financial forecast accompanying this bill;  

 
(c)  Compulsory purchase of land is accepted as a means of delivering public benefit, like road 

widening or schools and hospitals.  A new justification for compulsorily purchasing land for the 
sake of nature conservation, however, is not at all transparent nor based on widespread 
popular support. The scientific criteria, the surveying, the inter-agency/partnership discussion, 
the ranking of species in order of priority and the ultimate purpose of any such compulsory 
purchase are all part of a secretive and exclusive process which is not open to public scrutiny. 

 
9.  Damage to Existing SSSIs.  “45% of SSSIs in Scotland are deteriorating” – this 
claim has recently been made before the Environment and Rural Development 
Committee.   If the Committee accepts it is true, it cannot also accept SNH’s and 
the SE Environmental Group’s claim that the impact of the bill on land 
management will be financially modest.   45% of SSSIs represents over 1m acres.   
If, on the other hand, the Committee shares the PEOPLE TOO view that 
Scotland’s natural heritage is in good heart, why do we require a draconian bill to 
strengthen SSSI protection at all? 
 
Part 3: Wildlife Crime 

10.  Core Problem.   Wildlife crime is a symptom of an important and widespread 
problem which this bill does not tackle – the lack of willingness on the part of SNH 
to resolve conservation and socio-economic disputes swiftly, effectively and fairly.   
This core issue is constantly being overshadowed by sensational stories about 
poisoned raptors. 
 
Other Matters 

11. Explanatory Documents.  The Policy Memorandum’s upbeat description of the bill and the 
actual content of the bill do not tally.   Overall, the burdens and restrictions on those people living 
within SSSIs will be increased and more freedoms removed without compensation.   The reduction 
in red tape for land managers will be minimal.   Paragraphs 49 – 56 make totally bogus claims 
about the bill delivering transparency, protecting the right to enjoy private property, allowing 
freedom of information and not discriminating against islands.  
 
12. Financial Consequences   
(a) The UK civil service is equipped to assess the financial consequences of the bill’s 

implementation on its own bureaucracy but not its impact on the rural economy and land 
values.  Independent advice must be sought on this important issue. 

 
(b)  The suppression of new ideas and freedom of choice will have dire social and economic 

consequences for those rural areas affected by conservation restrictions.   Some of the most 
heavily designated local authority areas in the country are also facing severe rural 
depopulation.  Is there a connection? 

 
 (c) The only focus on SNH’s budget management has been on that “proportion of the money 

available to support SSSI management” which “has been taken up by large payments to a few 
landowners to prevent damaging developments from going ahead” (Draft Financial Guidelines 
-   repeated @ 19 of the Policy Memorandum).    
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Would it not be timely to address the fact that 55% of SNH’s annual budget is 
spent on its own staff wages and administration?  
 
(d)  A relatively small sum is to be added to the SNH budget for new management schemes.  

(“Positive management payments” for geese alone presently cost about £1m per annum).  The 
calculations of payments on agricultural land assume a financial underpinning via the 
Common Agricultural Policy which is currently in complete disarray and there are no 
calculations at all for the bill’s effects on non-agricultural enterprises. 

 
13. Consultation. As the figures show for both this draft bill and the related Biodiversity 
consultation, very few people in Scotland are interested in this whole policy area.  The main 
pressure for change is coming from conservation groups with a vested interest in increasing their 
influence and grant-aided income.    SEERAD did not consult directly with those individuals whose 
land is affected by SSSIs and European site legislation.   As a result, SNH must be asked to 
renegotiate the terms of all individual SSSIs and non-SSSI SACs and SPAs. 
 
We note that RSPB employees appeared 3 times before the Environment and 
Rural Development Committee to give oral evidence – Jo Lenthall, Scotland LBAP 
Project Officer; Lloyd Austin, LINK; and Dave Dick, RSPB Senior Investigations 
Officer. Is the Scottish Parliament interested in the views of ordinary people or just 
those of large corporations? 
 
14. Urgent Measures Required  
(a)  ACSSSI.  Greater authority must be given to the Advisory Committee on SSSIs to police 

SNH’s scientific standards, to compel SNH to accept its rulings on SSSI objections, to 
highlight areas of research which are not being adequately covered and to explore ways in 
which objectors to SSSIs and conservation designations have equal access to scientific 
material.  There is also a role for the ACSSSI to play in settling disputes between land 
managers and SNH in addition to a final appeal route through the Land Court; 

 
(b) Scrutiny of SNH. SNH cannot continue to be self-policing.  An independent complaints 

procedure must be established to cover all aspects of SNH’s work.  The current system of 
bringing a complaint through SNH with further recourse to the Ombudsman via one’s local 
MSP is failing to provide the service required.  A number of petitions have been presented to 
Parliament since 1999 out of sheer frustration with SNH’s all-powerful position.  These petitions 
have been terminated by a toothless committee system.  Where is the environmental justice for 
the petitioners? 

 
(c)  The Future of Conservation Policy. The previous parliament’s Rural Development Committee 

heard evidence from all over rural Scotland which confirmed that SNH is seen as one of the 
main barriers to Sustainable Development.   This bill will exacerbate an already serious 
situation.   

 
 

SUBMISSION FROM PERTH & KINROSS COUNCIL 

Introduction 

Perth & Kinross Council (PKC) welcomes the opportunity to respond to the 
Environment and Rural Development Committee’s call for evidence. PKC 
welcomes the Bill and broadly supports the submission made by COSLA on the 
29th of October 2003. However, it regrets that there has been insufficient time to 
consult internally to the degree that this important Bill warrants, given its long-term 
implications for service delivery.  
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Part 1 of the Bill: The Creation of a New General Duty on Public Bodies to 
Further the Conservation of Biodiversity. 

1. PKC acknowledges the importance of the Scottish Biodiversity Strategy, and recognises that the full 
implications, opportunities and costs associated with the Bill, and clearer definition or interpretation 
of “the duty” will only become more fully apparent when the SBS is finalised. 

2. PKC welcomes the fact that Ministers must report on the implementation of the strategy within 3 
years, but recognises the burden that effective monitoring could place on PKC and others in terms of 
staff time and other resources. 

 
Other Matters: Views are also welcome on the Policy Memorandum and 
Financial Memorandum of the Bill. 

1. Section 54 of the Policy Memorandum states that “Local Government is…largely compliant with 
these two duties” i.e. relating to biodiversity and SSSIs. This perhaps gives a false impression that 
little else needs to be done and gives no indication of progress or quality of outcomes or process. 
Whilst PKC is actively and pro-actively engaged in the Tayside Local Biodiversity Action Plan, its 
implementation is no simple task. It will take considerable time and resources, not just on projects, 
but in the more important aspect of changing behaviour to develop a wider awareness or 
consciousness of biodiversity among staff and local communities, to ensure that biodiversity 
becomes a consideration in everyday delivery of all services.  

2. In relation to the above point, PKC welcomes the recognition of the importance of staff training 
given in Section 355 of the Financial Memorandum, and would welcome clarification on what 
additional expenditure might be available to “provide familiarisation with new aspects of existing 
systems” as they relate to the new duties. 

3. Section 388 in the Financial Memorandum does not reflect the current experience of PKC, and PKC 
cannot support the view that “the biodiversity duty is expected to be cost-neutral”. PKC and the two 
other local authorities in the Tayside Biodiversity Partnership, along with other partners, have 
managed to fund a shared Local Biodiversity officer post, with implications for resources elsewhere. 
However, full implementation of the LBAP, and compliance with the spirit of duty in this Bill, do 
have staff and financial implications for which additional resources will need to be identified. 

4. It is debatable whether COSLA’s comment that “finances already allocated to nature conservation, 
sustainability projects, parks and land management concerns will, by definition, be better focused.”  
Conservation improvements on PKC’s countryside sites are dependent on grant aid as PKC has no 
capital expenditure and its revenue budget is small.  Even meeting the basic provisions of grounds 
maintenance can be a significant challenge, because this authority has had to cut back on spending 
due to cut backs in budgets made by the Scottish Office. Whilst it is always desirable to make best 
use of resources and seek continuous improvement, it is disappointing that the Bill follows the “do 
more with no additional resources” principle and may not receive the prominence or priority it 
deserves. Biodiversity is of fundamental importance to sustainable development, thereby our 
environment, society and economy.  The two case studies referred to in the submission made by the 
Scottish Biodiversity Forum LBAP Working Group on the same day as COSLA’s are imaginitive 
projects.  Maximising biodiversity was achieved by minimising financial input, but to achieve 
similar results financial input sometimes needs to be maximised, such as increasing the frequency of 
an operation or initiating management in an area where none has taken place, and a balance between 
savings and increased costs is unlikely to be achieved. The two case studies were voluntary 
undertakings by local authorities utilising existing staff.  When the Bill becomes law there will be 
considerable expectation for local authorities to deliver biodiversity and existing staffing levels are 
unlikely to meet the expectations of the public, organisations and government agencies. 

 
Other Comments 

The following more specific comments are from a member of staff and relate to a 
letter from PKC to Mr J Welsh, dated 19 May 2003. 
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The Bill is a protective and enforcing piece of legislation.  The second and third 
paragraphs of this letter are still very relevant to the discussion.  Without co-
operation from landowners and land managers, without a healthy rural economy 
with the will and labour to manage land responsibly and effectively there will be 
few opportunities for biodiversity.    
 
Critics of the process might think we would do well to let nature take its course.  
While this may be an option in some cases, the abandonment of land would lead 
to a reduction in habitats and the species that are supported by them due to the 
highly managed nature of our countryside. 
 
The Bill will not encourage stakeholder involvement, nor provide incentives to 
engage in positive management measures.  These are issues that must be 
addressed in the forthcoming Strategy. 
 
The creation of a SSSI Register (Section 22) is a welcome addition to the Bill.  
However, the recording of SSSIs is in relation to property and not owners.  This 
should be amended just as the Sasine Register is as much a register about 
owners as it is about land.   
 
Presumably any new owner or occupier would be notified by SNH in terms of 
Section 3 (1).  However, if an owner disposes of property affected by a notification, 
but fails to notify SNH in terms of Section 41, SNH will be unable to do this.  There 
is no offence attached to Section 41 for failure to notify.  Changes in the ownership 
or occupation of land affected by a notification should also be placed on the 
Register. 
 
The Bill will not protect cetaceans and basking sharks from indiscriminate killing by 
legal fishing.  The number of deaths by this means outweighs by far the number of 
animals killed or maimed or distressed by persecution.  Powerful sonars, 
especially on naval vessels, are also a cause of major concern.  While measures 
to protect these species may lie beyond the scope of this Bill, the power to reduce 
unnecessary deaths does lie within other controls exercised by the Scottish 
Executive and UK government.   
 
In terms of Section 55 of the Policy memorandum attached to the Bill, the current 
methods of fishing and use of powerful sonars are not sustainable, since the use 
of our seas should not preclude or remove non-target species.  
 
The setting of snares may be seen by some land managers as the only practical 
means of control, but live trapping, shooting or gassing, if appropriate, are more 
effective and humane.  Advice should be given on the most appropriate method of 
controls and the future use of snares should be monitored. 
 
 

SUBMISSION FROM PLANTLIFE LINK SCOTLAND 

Plantlife Link Scotland would like to draw the attention of your Committee to a number of points 
relating to the Nature Conservation (Scotland) Bill as you give the Bill its stage one reading. 
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Plantlife Link Scotland (PLinkS) is a forum of organisations working for the conservation of plants 
and their habitats in Scotland, with 14 member organisations, including non-governmental 
organisations, specialist scientific societies and the statutory agency, Scottish Natural Heritage, all 
with wide expertise in the conservation of wild plants. Several member bodies of PLinkS are likely 
to respond separately to your Committee on this Bill, but this response is made on behalf of all the 
undersigned member bodies of PLinkS. We trust it will assist your Committee in its deliberations. 
 
Firstly, and most importantly, Plantlife Link Scotland welcomes and strongly supports the overall 
purpose and proposals in the Bill. These have now been subject to three rounds of consultation 
and have received wide acceptance. We urge your Committee therefore to resist any suggestions 
to weaken the measures proposed in the Bill. 
 
However we would like to draw your Committee’s attention to a number of places where we believe 
the drafting of the Bill is still inadequate. 
 
PART 1: Biodiversity 

In Part 1, Clause 2, we remain unclear as to what will constitute ‘the Scottish 
Biodiversity Strategy’. This is a matter which your Committee may wish to consider 
in the course of taking evidence. To date, the Scottish Biodiversity Forum has only 
produced a document entitled Towards a Biodiversity Strategy for Scotland, and it 
is not clear how this will evolve into the Strategy, referred to in the Bill, or what it 
will represent. In our view, any Strategy must contain a commitment to specific 
actions to achieve the objectives of that Strategy. At present, the Scottish 
Biodiversity Forum proposes that these actions should be contained in a series of 
three-year Implementation Plans, but, because these will be subject to regular 
review, the Scottish Executive is suggesting that they do not form part of the 
Scottish Biodiversity Strategy, as underpinned in the legislation. 
 
We believe it is essential for these Implementation Plans also to have the support 
of legislation. Accordingly, we would urge your Committee to amend Clause 2(4) 
so that this requires Scottish Ministers, in the terms proposed in the clause as 
presently worded, to “lay a report before the Scottish Parliament regarding the 
implementation of the strategy and to publish a plan or plans for the further 
implementation of the strategy over the subsequent 3 years”. This would therefore 
give legislative support to ongoing action to implement the Scottish Biodiversity 
Strategy. 
 
We also note that the Scottish Biodiversity Forum has already developed a list of 
species and habitats, listed in the UK Biodiversity Action Plan, which it regards as 
being conservation priorities in Scotland. We think such a list forms a useful 
component of the Scottish Biodiversity Strategy, and ask your Committee to 
consider whether the legislation should be amended to require Scottish Ministers 
to publish a list of “species and habitats considered by Ministers to be of primary 
importance for the purposes of clause 1(1)”, appropriately updated to new 
priorities, every 3 years as part of the reporting process proposed in clause 2(4). 
Such a list would be likely to be maintained anyway by the Scottish Biodiversity 
Forum, and therefore this amendment would require no additional work, but would 
give a more effective statutory basis to such a list. 
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Part 2, Chapter 1: Sites of Special Scientific Interest 

Generally we welcome and support the SSSI proposals, and we commend the way in which they 
were produced with the active engagement of representatives from Scottish Environment Link on 
the Expert Working Group.  In this context, we consider the terms of the SSSI Notification 
Document proposed in Clause 3(3)(a) and of the Site Management Statement proposed in Clause 
4(2)(a) to be inadequate, and would urge the Committee to propose an amendment to require both 
documents to include also a statement of the long-term management objectives of the SSSI (since 
only this will allow a later assessment as to whether the SSSI is being adequately managed to 
meet the purpose for which it has been notified). 
 
We welcome, in particular, the proposal in Clause 8(1) allowing SNH to vary the matters included in 
the notification of an SSSI, by giving notification to the interested parties, which would allow 
amendment of the citation of many existing SSSIs to cover lower plant interests (ie to explicitly 
recognise in the notification the occurrence of ferns, mosses, liverworts, lichens, fungi and algae 
which are regarded as a conservation priority).  
 
Schedule 6: Protection of Wildlife 
 
We very much welcome the enhanced measures for the protection of plants 
proposed in Schedule 6, particularly the amendments to Section 13 of the Wildlife 
& Countryside Act 1981 proposed in Paragraph 11(1) to protect wild plants from 
reckless damage and to extend that protection to the seed or spore of any wild 
plant, and the tighter controls on damage as a result of lawful operations proposed 
in Paragraph 11(4). 
 
We are also grateful for the amendment in Paragraph 20(2)(c) of Schedule 6 to 
clarify that the definition of “wild plant” includes fungi. In passing, we would point 
out that in some modern taxonomic systems algae, including seaweeds, are no 
longer defined as plants, but we assume it is still the intention that these are 
covered by the legislation. We would urge the Committee to consider whether the 
legislation is adequate in this respect.  Our view would be that a further 
amendment to the Bill is not necessary to ensure the inclusion of algae, but would 
suggest that if this is clarified in the Stage One or Stage Two debates on the Bill 
and duly noted in the Parliamentary Record, then this would be adequate for 
subsequent case law. 
 
We welcome the proposal in Paragraph 17 of Schedule 6, which amends Section 
22 of the Wildlife & Countryside Act to allow Scottish Ministers “to add any plant to, 
or remove any plant from, Schedule 8 or part 2 of Schedule 9”. We note that this 
schedule can apply “either generally or with respect to particular areas of Great 
Britain”, and note that there are precedents for species such as the Capercaillie 
being listed only for Scotland in Schedule 8. We therefore believe that this 
amendment will allow Ministers to decide and act upon urgent Scottish 
conservation priorities, on the advice of Scottish Natural Heritage and in 
consultation with other interested parties. They might wish to consider this in the 
context of the biodiversity priority list that we propose above for inclusion in clause 
2(4) of the Bill. 
 
Absence of measures against invasive non-nature species 
 
Our greatest concern about this Bill, as introduced, and the one to which we would ask the 
Committee to give the greatest attention, is the failure so far to bring forward any measures to 
amend Section 14 of the Wildlife & Countryside Act 1981 relating to the release into the wild of 
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non-native plant species which are likely to become invasive, despite the excellent work of a 
DEFRA Working Group, on which the Scottish Executive was represented. This group’s report, 
Review on Non-native Species Policy, published earlier this year, called in its Key 
Recommendation 5 on the Government and Devolved Administrations to “revise and update 
existing legislation to improve handling of invasive non-native species issues” (and defines non-
native species to include “native species beyond their natural range”). The present Bill presents the 
only opportunity in the foreseeable future for such a revision to be included in Scottish legislation. 
 
It is our understanding that the Executive is considering bringing forward 
amendments in Stage 2 of the Bill to meet this Key Recommendation, following on 
from their separate consultation this summer, but we urge the Committee to raise 
this matter as a priority with the Executive and to ensure that it does not default 
from this stated intention. 
 
Sub-recommendation 5.1 in the DEFRA Working Group report recommends that 
legislation should be reformed to:- 
 ensure that plants and animals are treated equally in law (the 1981 Act prohibits the 

introduction of all non-native animals but only a small range of named plants); 

 ensure the correct list of species are targeted with legislative action (we welcome the proposed 
amendment in Clause 17 of Schedule 6, which, as noted above, would allow Scottish Ministers 
“to add any plant to... part 2 of Schedule 9” and thus allow them to update the species 
proscribed from introduction in this Schedule); 

 ensure that legislative action should include a ban on the sale of relevant species; 

 define a duty of care by legal underpinning for codes of conduct designed to prevent the 
release of invasive non-native species; 

 provide for suitable powers and responsibilities for enforcement where required. 
 
We call on the Committee to work with the Executive to ensure that these reforms are appropriately 
introduced into the current Bill. 
 
In this context, there is one further specific amendment which we would ask the Committee to 
consider.  Clause 14 of the Wildlife & Countryside Act 1981 creates an offence only “if any person 
plants or otherwise causes to grow in the wild any plant which is included in Part II of Schedule 9”, 
but once a invasive species has been “planted or caused to grow in the wild”, it may already be too 
late (or at least extremely expensive) to control the further spread of this species. Section 4.5.3 of 
the DEFRA report addresses this issue by proposing a ‘risk list’ system for classifying non-native 
species according to their likely risk of becoming invasive and thereby causing damage. According 
to this system, all non-native species (animals, plants and micro-organisms) would be placed in 
one of three categories. Only those species where there is clear evidence of likely harm would be 
prohibited from release to the wild, and possibly importation (‘High Risk List’ species). Species 
where the evidence is equivocal or insufficient would be placed on the ‘Medium Risk List’ and 
would be banned until they could be cleared (to the ‘Low Risk List’) or definitively banned (to the 
‘High Risk List’). Low risk species would be placed on the ‘Low Risk List’, with no hindrance on 
them being kept or released in the wild. Provided the precautionary principle is properly applied to 
the ‘Medium Risk List’, Plantlife Link Scotland supports this proposal. We call on the Committee to 
discuss this approach with appropriate experts from whom you take evidence, and to use your full 
influence to ensure that appropriate amendments to take forward this system are introduced by the 
Executive in the Stage Two reading of the Bill. 
 
 

SUBMISSION FROM PLANTLIFE SCOTLAND 

Plantlife Scotland is the Scottish arm of Plantlife International, the UK’s only 
organisation dedicated solely to conserving wild plants in their natural habitats. 
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Firstly, and most importantly, Plantlife Scotland strongly supports and endorses 
the need for the Bill and the broad sweep of its proposals. We commend the 
inclusive way in which it has been produced, with three previous rounds of public 
consultation and with details of the bill being produced with the aid of an Expert 
Working Group on which colleagues from Scottish Environment Link were 
represented. We therefore trust that the Bill will have a speedy and supportive 
passage through its Stages in the Parliament. 
 
In particular, we would like to strongly endorse the duty that clause 1(1) of the Bil 
proposes to place on “every public body and office-holder, in exercising functions 
to further the conservation of biodiversity so far as is consistent with the proper 
function of those functions”. We understand that this represents the strongest duty 
on public bodies that is legislatively possible, and we therefore give this clause our 
wholehearted support. We trust that the Committee will not wish to weaken in this 
respect.  
 
Secondly, we would like to strongly support the views in a separate letter on behalf 
of Plantlife Link Scotland, a consortium of plant conservation interests in Scotland, 
chaired by Plantlife Scotland. 
 
In particular, we would draw the attention of the Committee to the comments in 
this letter on the absence in the Bill, as introduced, of any measures against 
invasive non-native species, despite a recent consultation on this subject by the 
Scottish Executive, on which Plantlife Scotland commented. We understand that 
the Executive plans to bring forward amendments to the Bill in Stage Two to 
address this serious omission. We urge the Committee to encourage the 
Executive to table these amendments as a matter of priority. Although these 
amendments will have been informed by the conclusions of a DEFRA Working 
Group on Non-native Species Policy, on which Plantlife International was 
represented, and by the outcomes of the consultation this summer, we would ask 
the Committee to note that tabling amendments at Stage Two does not allow them 
to have the same scrutiny as the rest of the Bill, and to ensure that at least some 
time is allowed during the parliamentary process in which interested parties, such 
as Plantlife Scotland, can comment on these amendments. 
 
We would also draw attention to the Plantlife Link Scotland uncertainties as to 
what will consistute the “one or more strategies for the conservation of 
biodiversity” that will form the Scottish Biodiversity Strategy, and ask your 
Committee to seek clarification of this matter from Scottish Executive officials. 
 
Whilst the Plantlife Link Scotland response covers the main matters we would like 
the Committee to consider, there are a number of additional points to which we 
would like to draw the Committee’s attention.  These are as follows:- 
 
Part 1: Biodiversity 
Plantlife Scotland is unhappy that Clause 2(1) appears to leave the designation of 
a Scottish Biodiversity Strategy as an option for Ministers, rather than an 
obligation. We would urge the Committee to amend Clause 2(1) to read “must 
designate”, rather than “may designate”. 
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We would also call on the Committee to consider adding a new sub-clause to 
Clause 2 requiring Scottish Ministers to “take, or promote the taking of, action 
needed to implement the Scottish Biodiversity Strategy”, to make clear that 
Ministerial responsibilities go beyond merely publishing such a Strategy (Clause 
2(2)) and reporting on its implementation (Clause 2(4)). 
 
Part 2: Chapter 1: Sites of Special Scientific Interest 

We consider the terms of the SSSI Notification Document proposed in Clause 
3(3)(a) and of the Site Management Statement proposed in Clause 4(2)(a) to be 
inadequate. We would urge the Committee to propose an amendment to these 
clauses, requiring the SSSI Notification Document and the Site Management 
Statement to include also a statement of the long-term management objectives of 
the SSSI (since in the spirit of the Bill, only this will allow a later assessment as to 
whether the SSSI is being adequately managed to meet the purpose for which it 
has been notified). 
 
We welcome the proposal in Clause 12(3) requiring public bodies and office 
holders to “take reasonable steps consistent with the proper exercise of the 
functions of the body or office-holder, to further the conservation and 
enhancement of the aspect of natural heritage by reason of which an SSSI 
notification has effect”. However, we would urge the Committee to consider 
amending this with appropriate wording to also cover policy initiatives of public 
bodies which might impact upon the entire series of SSSIs, rather than placing the 
duty only on the conservation and enhancement of individual SSSIs. We can 
suggest appropriate wording for such a clause if you wish. 
 
Schedule 6: Protection of Wildlife 
 
We very much welcome the enhanced measures for the protection of plants 
proposed in Schedule 6, particularly the amendments to Section 13 of the Wildlife 
& Countryside Act 1981 proposed in Clause 11(1) to protect wild plants from 
reckless damage and to extend that protection to the seed or spore of any wild 
plant, and the tighter controls on damage as a result of lawful operations proposed 
in Clause 11(4). We also welcome the measure in Paragraph 17 of Schedule 6 
which will allow Scottish Ministers “to add any plant to, or remove any plant from, 
Schedule 8 or part 2 of Schedule 9”, and we will be calling on Ministers to begin 
consultation on such changes as an immediate priority once the Bill is passed into 
law. 
 
However we believe there is a significant omission in Schedule 6 of the Bill. Whilst 
we welcome the provisions in Paragraph 11(1)(2) making it an offence to 
“intentionally or recklessly pick, uproot or destroy any wild plant included in 
Schedule 8”, and in paragraph 11(1)(5) making it an offence also for “any person 
who knowingly causes or permits to be done an act which is made unlawful by any 
of the foregoing provisions”, we are concerned that it will still be essential to prove 
that the person concerned actually did the picking or uprooting of the Schedule 8 
plant. The person could perhaps claim in their defence that they found the plant in 
an uprooted condition (which does occasionally happen naturally with plants 
growing on rocky cliffs, for example). We would therefore ask the Committee to 
consider an amendment making it an offence to be in possession of a schedule 8 

452



Environment and Rural Development Committee, 7th Report, 2003 (Session 2) - 
ANNEX D 

 

plant where there are reasonable grounds to believe that the plant originated in the 
wild (obviously this could not apply to garden specimens of Schedule 8 species). 
 
Furthermore, with respect to the Wildlife & Countryside Act Schedule 8, the power 
proposed for Scottish Ministers in Paragraph 17 of Schedule 6 of the present Bill 
will allow Scottish Ministers to add any plant to, or remove any plant from, 
Schedule 8, and this will continue to cover “any plant…. which, in [their] opinion is 
in danger of extinction in Great Britain or is likely to become so endangered unless 
conservation measures are taken [clause (3)(a) of Section 22 of the Wildlife & 
Countryside Act]. In the past, this has been taken as referring only to species 
which are vulnerable to collection. Clause 11(1)(4) of the Bill, as introduced, would 
extend this to also cover reckless or deliberate damage to these plants as a result 
of lawful operations (with certain constraints). This therefore extends the protection 
given to Schedule 8 species partly into destruction of their habitat, but it does not 
cover damage to Schedule 8 species as a result of habitat neglect or 
mismanagement. 
 
We accept that habitat neglect or mismanagement is not something which can be 
legislated against, but we would point out that Chapter 1 of Part 2 of the Bill is all 
about furthering the conservation and enhancement of our natural heritage 
through improved measures to protect Sites of Special Scientific Interest (SSSIs), 
and would suggest that there is significant interplay here with Schedule 8 species 
that the Bill, as introduced, overlooks. The current guidelines for the selections of 
SSSIs state that there should be a “presumption for selecting… all sites with viable 
populations of Schedule 8 species”. There is thus a discontinuity in logic in 
suggesting that species threatened by collection can be protected by a habitat 
protection mechanism, while at the same time having no parallel system for 
scheduling species threatened by habitat neglect or mismanagement which might 
stand to benefit from the SSSI mechanism! 
 
We therefore urge the Committee to consider an amendment to paragraph 11 of 
Schedule 6 of the Bill, to allow Scottish Ministers to introduce a new Schedule to 
cover the protection of plant and fungus species which are threatened by habitat 
destruction. This would then allow plants to be scheduled for protection against 
physical damage and collection under section 13(1) of the Wildlife & Countryside 
Act, sale under section 13(2), and habitat destruction under a new section 13(3). 
The Bill would also need to be amended to give appropriate protection from habitat 
destruction to those species listed in the Schedule covered by the new Section 
13(3), and to guide changes to the SSSI selection guidelines, so that the presence 
of species on this Schedule will influence the selection and management of SSSIs. 
 
Finally, we would like to draw the Committee’s attention to one other area where 
the Schedule 8 measures in the Wildlife & Countryside Act are not working as 
intended in Scotland. This is in relation to the collection of seeds of species listed 
in the Schedule. Wild hyacinth, Hyacinthoides non scripta (known in England as 
bluebell) was included in Schedule 8 to prevent the large-scale collection of bulbs, 
which can be highly damaging to wild populations. However, this approach is also 
being applied to the collection of seed from the species, which can be collected 
without damaging wild populations if this is done with discretion. Demand from 
gardeners for native wild hyacinths in high, but the interpretation being applied to 
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the current legislation means that legitimate wholesalers in Scotland cannot legally 
collect and sell native ‘bluebell’ seeds, and this is holding back the development of 
native seed businesses in Scotland, at the expense of similar business in England 
and on the Continent. We therefore call on the Committee to consider an 
amendment to the Bill to include a mechanism that allows licensed collection of 
seed of wild hyacinth and similar species for commercial sale (where Scottish 
Natural Heritage is satisfied that this does not threaten populations of these 
species), with appropriate licensing conditions, while still preventing the collection 
of bulbs and other damage to wild populations. 

 
 

SUBMISSION FROM RAMBLERS SCOTLAND 

Response by Ramblers Scotland to the Scottish Parliament Environment and 
Rural Development Committee call for evidence on the general principles of the 
Nature Conservation (Scotland) Bill. The Ramblers Association Scotland is the 
representative body for walkers in Scotland.  Our overall aim is to encourage 
walking and public understanding of the outdoors.   
 
We welcome the opportunity to give written evidence to the Committee.  The 
enjoyment of wildlife is a key part of enjoying the outdoors and therefore of great 
importance to walkers. 
 
We generally support the Scottish Executive’s commitment to strengthening 
wildlife laws.  As a member body of Scottish Environment LINK we support their 
collective response to this Bill and share their concern for the effectiveness of 
Scotland’s SSSIs and other nature conservation designations.  The Bill should go 
some way to addressing the illegal persecution of wildlife such as birds of prey.  It 
should be noted that a high proportion of persecution incidents are reported by 
walkers who have come across evidence. 
 
Wildlife does need stronger protection both in its own right and for the enjoyment 
that it gives.  It is also important to keep things in perspective and recognise that 
most disturbance to wildlife has no, or insignificant, impact on the breeding 
success and populations of most species.  We are not aware of any evidence 
linking recreational walking with a significant decline in the population of any 
wildlife species.   
 
In our response to the draft Bill we sought reassurance that there would be 
safeguards to ensure that recreational users would not inadvertently contravene 
these provisions and that land managers would not be able to abuse this to 
intimidate the public or discourage responsible recreational access or to seek to 
limit access over unnecessarily large areas or periods of time. 
Having now had sight of the latest version of the Bill we do support the 
incorporation of the term “recklessness” into the Nature Conservation (Scotland) 
Bill.  We do however have remaining concerns that we raised in our response to 
the draft Bill in June 2003. 
 
There are two key concerns where we seek reassurance from Ministers: 
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• people taking lawful recreation in the countryside should not be accused of a crime as a 
result of this legislation; 

 
• land managers should not be able to use this as a reason to unreasonably obstruct access 

and, if they do, steps must be made to remedy this under the Land Reform (Scotland) Act 
2003. 

 
We welcome the inclusion of the defence clause in Schedule 6 subsection 5(3)(c): 
“that the person who carried out the unlawful act took, immediately upon the 
consequence of that act becoming apparent to the person, such steps as were 
reasonably practicable in the circumstances to minimise the damage or 
disturbance to the wild bird, nest or, as the case may be, egg in relation to which 
the unlawful act was carried out.”  This does provide some reassurance on the first 
point. 
 
That said we would welcome a clear statement on record that Parliament is aware 
of the potential for this as a problem.  There should be a clear indication that the 
legislation will be implemented in a manner that ensures that such wrongful 
accusations will not arise.   
 
On the second point we are concerned that this legislation should not undermine 
access rights and that it must not conflict with the provisions of the Land Reform 
(Scotland) Act 2003.  There is clearly potential for landowners and managers or 
their employees to misuse the recklessness clause to discourage, deter, prevent 
or intimidate the public from exercising their access rights.  This might happen 
through the legislation being misquoted verbally or on signs. 
 
Again we believe it is important to have a statement on the record that 
inappropriate signs or behaviour of this kind would be regarded as obstruction of 
access under the land reform legislation (due to come into effect in 2004).  In such 
circumstances we would expect Local Authorities to take action to rectify the 
situation using their powers under the Land Reform Act.  Action could include 
removal of signs and interdict against individuals or organisations that have 
behaved inappropriately. 
 
There should also be a system of quality control to ensure that signs are 
appropriate and not misleading and do not undermine the provisions of the Land 
Reform (Scotland) Act 2003 and the associated Scottish Outdoor Access Code 
 
We trust that the Committee will recognise the issues outlined hear and seek the 
clarification we have suggested.  We would be very pleased to elaborate on these 
points if that would be of help. 
 
 

SUBMISSION FROM PROFESSOR COLIN T. REID 

The following comments are made in a purely personal capacity and do not 
represent the views of any institution or organisation 
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General 

This rare opportunity should be seized to provide a comprehensive restatement of 
the law on nature conservation.  This requires a bringing together of the various 
provisions proposed in the Bill, surviving from the Wildlife and Countryside Act 
1981, contained in the Conservation (Natural Habitats, etc.) Regulations 1994 and 
scattered amongst a number of other pieces of legislation.  At present, finding the 
answer to even a simple legal question can require searching through a complex 
maze of provisions, checking amendments to amendments, and all complicated by 
the facts that the same provision can exist in different forms for Scotland and for 
the rest of Great Britain, and that the statutory legal position can be significantly 
altered in practice by the existence of general licences under s.16 of the 1981 Act, 
issued by a range of different bodies but not published in any readily available 
format.  This is not an acceptable position and serves only to undermine respect 
for the law and to render it impossible for the public to use the law (or even obey it 
in some circumstances).  If legislative pressures require a less comprehensive 
approach, there should be a clear commitment to consolidation in the very near 
future. 
 
Part 1 

s.1  The introduction of this general duty, supported by a reporting obligation, is 
welcomed.  There will, however, be an overlap with the weaker but wider duty to 
“have regard to the desirability of conserving the natural heritage” (Countryside 
(Scotland) Act 1967, s.66 as amended).  The existence of overlapping duties may 
obscure the message that care of the environment should be a basic consideration 
in all activities. 
 
s.2  Although doubtless the Ministers do intend to designate a Strategy, this 
provision could be phrased as a duty, not a discretionary power. 
 
Part 2 

These measures are strongly supported in general and amount to a great 
improvement in the law.  The changes introduced between the draft Bill and the 
current version are welcome and improve the Bill in several important areas.   
 
s.3  The provisions on SSSIs apply to “land”, but there is some uncertainty over 
the position at the coast – how far does “land” extend?  The Wildlife and 
Countryside Act 1981 was silent on this issue, and some provision is required.  
Designations tend to be made as far as the line of Mean Low Water Springs, but 
this means that land that is uncovered by the tide at times during every month falls 
outwith the designation, whilst the special interest that justifies the designation of a 
site often embraces the whole “coastal zone”, both dry land and sea.  While SSSIs 
were primarily just an adjunct to the planning system (under the National Parks 
and Access to the Countryside Act 1949), or a control on owners and occupiers, 
this limit made sense (as the limit of planning authority jurisdiction and of the 
foreshore), but now that their impact is quite different, a limit based on their current 
function is required.  The whole issue of conservation at the coast, where the 
physical reality makes the strict onshore/offshore divide in the law ridiculous, 
requires consideration, but as an interim measure it could be made clear that an 
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SSSI can be designated at least as far as “down to the lowest low water mark” (the 
limit of private ownership in udal law), or preferably to include areas covered by 
sea that form part of the same feature of special natural heritage interest. 
This section makes use of the term “natural heritage” which has been increasingly 
used in other legislation, but the definition given in section 56 is slightly different 
from those used previously, e.g. in the Natural Heritage (Scotland) Act 1991 and 
the National Parks (Scotland) Act 2000.  Although a definition that is thought to be 
flawed should not be maintained indefinitely simply for the reason of consistency, 
the advantage of using the same phrase in different legislation is lost if it is given a 
slightly different definition each time and users are left to wonder how significant 
the differences in wording are meant to be and how much impact they will have in 
practice. 
 
Given the obligations under EC law not merely to protect habitats and species but 
to restore them to favourable conservation status (art.2 of the Habitats Directive), it 
could be made clear that sites can be designated for their potential as well as their 
actual special interest.  If a coastal realignment scheme floods an area to create a 
salt-marsh, designation should be possible at once, rather than only when it has 
been proved that enough species have colonised the area for it to qualify as being 
of special interest.  
 
s.4  SNH should be required to consult with owners and occupiers before revising 
the management statement, both to identify any issues where the impact of the 
revision may not have been fully appreciated and to avoid the risk of SNH being 
seen to be acting in a high-handed manner.  
 
s.12  Given the express requirement for consultation, it may be convenient and 
efficient, both for SNH and the other public body concerned, if there was provision 
for SNH to agree that where there has been consultation on a grant or regulatory 
scheme as a whole, then simple notification, rather than consultation, is sufficient 
where the exercise of the function is in accordance with criteria agreed between 
the public body and SNH.   
 
ss.13-15  These provisions are welcome, but it will be a very major task indeed to 
ensure that public bodies appreciate when their operations, especially those 
outwith the boundaries of an SSSI, may affect the protected features of such sites.  
At present there is simply not the level of knowledge or awareness to ensure that 
potentially damaging operations are referred to SNH.  A strong lead from the 
Executive in relation to its own activities will be essential if these provisions are to 
work as intended. 
 
s.16  The significant change in the law to allow SNH to prohibit rather than just 
delay damaging operations is welcome. 
 
s.17  The provision that authorisations or permissions from other bodies can act as 
consent for damaging operations is logically sound and desirable, provided that 
public bodies, including planning authorities, do fully observe their obligations 
under the preceding sections to consult SNH and act in accordance with their 
duties to further the conservation of biodiversity.   As noted above, though, there is 
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a danger that the impact of certain operations may not be fully appreciated and the 
effectiveness of this provision should be kept under review. 
 
ss.18 and 34  There is clearly a need for an appeal mechanism, here and in 
relation to the exercise of other powers in the Bill, and making use of an existing 
structure such as the Scottish Land Court is sensible.  However, use of the Land 
Court will only be acceptable if there are clear changes to its composition to 
ensure that it has the expertise to deal with arguments based on ecology as well 
as well as agriculture and that it is seen as being a balanced tribunal, not one 
inevitably biased in favour of land managers.  In this new role the Court is being 
asked to do something quite different from its current task, and it must change to 
reflect this.  The legislation governing the Court does permit the use of assessors 
(Scottish Land Court Act 1993, Sched.1 para.6), who could provide the scientific 
expertise to support the Court, but the membership must also give confidence that 
there will be a fair assessment of conflicts between the demands of conservation 
and the desires of land managers.  It is significant that at present the members of 
the Court (other than the Chairman) are sometimes referred to as “the agricultural 
members” (e.g. The Laws of Scotland:  Stair Memorial Encyclopaedia, vol.6 
paras.960-961) and a body that is seen in this way will hardly be accepted as an 
impartial tribunal to decide disputes between farmers and SNH.  The membership 
of the Court must be visibly changed before it is acceptable as the appeal tribunal 
under this Bill.  This could be achieved either by administrative means with clear 
commitments as to future practice, or by introducing legislation specifying the 
interests and expertise to be held by at least some members of the Court, offering 
a stronger guarantee that a range of backgrounds will be represented. 
 
In view of the change of role envisaged here for the Scottish Land Court, there is 
an argument for a more thorough review of its role and the potential for it to act as 
the appeal tribunal for a wider range of issues related to land and the environment.  
The recent report, Modernising Environmental Justice, sponsored by DEFRA, 
strongly criticises the current fragmented approach to appeals and explores the 
desirability of an Environmental Tribunal, making arguments that are as sound in 
Scotland as south of the border.  The Scottish Land Court could serve as an 
independent and impartial appellate body able to give authoritative and consistent 
guidance across a range of regulatory regimes. 
 
s.21  The inclusion of these provisions in this Act is a small but welcome move 
towards a single, comprehensive statement of the law in this area. 
 
s.23  In the absence of any immediate action to improve the law in relation to 
maritime conservation, there is a case for extending these powers to sites within 
territorial waters to provide an interim power to deal with any serious threats to 
valuable marine sites.  Maritime conservation, both at the coast and further 
offshore, is an area where the law is in need of considerable attention. 
 
s.38  How do the powers to acquire land here fit with those under other statutory 
provisions?  The various powers enjoyed by SNH could usefully be consolidated 
into a single provision, covering the different facets of SNH’s responsibilities. 
 
s.46  The inclusion of an express provision on enforcement is most welcome. 
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s.47(2)  Given that the fact that certain actions have taken place may be known 
immediately but their consequences may not be obvious for some time (e.g. will 
certain operations in fact prevent migrating birds returning to a site the next year?  
has inappropriately timed cutting of vegetation in fact damaged a colony of plants 
or will they reappear next growing season as usual?) there a case for making it 
clear that the evidence sufficient to warrant proceedings includes evidence of the 
consequences of the act, not just of the act itself.  The consequences of a 
potentially harmful act are relevant to the prosecutor’s decision whether or not a 
prosecution is in the public interest and it would be undesirable to force a 
premature decision in the absence of important evidence that will be to hand once 
the annual cycle has passed. 
 
s.48(1)(c) This provision appears to contemplate the commission of a criminal 
offence by an unincorporated association, which by definition lacks legal 
personality and therefore presumably cannot be convicted of a crime (unlike the 
bodies mentioned in s.48(1) (a) and (c)).  Does this create a difficulty in 
establishing that “an offence has been committed” by such a body in order to bring 
this provision into action? 
 
s.50  The presence of transitional provisions is welcome.  Although the provision in 
para. 4 of Schedule 5 requiring management statements “as soon as practicable” 
avoids the problems that can arise from deadlines that ignore present and future 
priorities, it may be in everyone’s interests to set a date (a considerable time in the 
future) by which this process should be completed, subject to extension where 
owners and occupiers agree and by ministerial order. 
 
Part 3 

As noted in the General Comment above, although I strongly support the changes 
proposed, it is deeply regrettable if these are being effected by means of 
amendments to the 1981 Act.  If the Bill is enacted as it stands, users of the law 
will be faced with the text of the 1981 Act as originally enacted, the text as 
amended on several occasions for the whole of Great Britain, then the text as 
amended separately for England and Wales by the Countryside and Rights of Way 
Act 2000 and for Scotland by the new Act – the fact that para.15 of Schedule 5 
inserts a section 19ZC into the 1981 Act should by itself scream out the 
unacceptable complexity that is being created.  The full legal picture can then be 
appreciated only by considering the 1994 Regulations as well.  This is about as far 
as it is possible to get from accessible and effective legislation, and is a sure way 
of ensuring that the law cannot play a clear role in delivering the policy aims of 
conserving and enhancing biodiversity.  There is a once in a generation 
opportunity to restate the whole of the law on wildlife in a single, coherent set of 
provisions; it should be taken.  At the very least, if legislative pressures lead to 
reform by way of amendment, there should be a clear commitment to 
consolidation in the very near future.  A further advantage of consolidation (either 
now or later) would be to change the terminology of these provisions to take 
account of the role of the Scottish Ministers and SNH (as opposed to “the 
Secretary of State” and “the relevant Nature Conservancy Council”). 
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Ideally the 1994 Regulations should be wholly integrated into the restatement of 
wildlife law proposed above.  If that is not possible, then there should be as much 
alignment as possible, adopting the same wording for the same ideas, rather than 
there being minor differences in wording where there seems no real difference in 
intent.  There remain minor differences in wording that seem unnecessary, e.g. 
between s.13(1) of the 1981 Act (as amended here) and reg.43 of the 1994 
Regulations. 
 
The following comments relate to paragraphs in Schedule 5 of the Bill. 
 
Para.2(6)  Given the difficulty of identifying these sites at other times, the limitation 
of this offence to leks whilst in actual uses is appropriate, but does place an onus 
on ensuring that such sites are designated as SSSIs in order to protect them 
throughout the year.  An alternative approach would be to add the capercaillie to 
the list of species protected under what is currently Schedule 2 to the 1994 
Habitats Regulations, which would provide protection for their breeding grounds.  
This approach would blur what is at present a sharp divide between the measures 
implementing the Birds Directive and the Habitats and Species Directive, but 
shows the convenience of moving towards a single integrated statement of the 
law.   
Is there a strong case for extending this provision for the benefit of other species, 
e.g. black grouse? 
 
Para. 7  I support this proposal, and indeed there is a case for a wider examination 
of “cross-compliance” in this area, e.g. between the wildlife provisions and those in 
relation to animal cruelty. 
 
Para.8(6).  In order to avoid unjustified claims of ignorance when people persist in 
activities not immediately directed against these species but known to cause 
disturbance to them, there may be a case for establishing a mechanism for 
disseminating information about acceptable and unacceptable activities in such a 
way that it can be relied on at a later stage.  Pending a full review of marine 
conservation, provision could be made for the publication of Codes of Conduct on 
particular activities (fishing, offshore energy operations (oil and gas, wind and 
tidal), “whale-watching”, etc.) which would spread good practice, identify 
particularly unacceptable practices and be taken into consideration when a court is 
considering whether particular harmful actions have been taken “recklessly”. 
 
Para.10(3)  Given that in other places the word “calculated” is being removed (e.g. 
by paras.6(a) and 10(5) (presumably because of ambiguity over whether it 
requires premeditation (the more common modern usage) or not (as widely used 
in the past)), it seems surprising that it is being inserted into the Act by para.10(3). 
 
Para.11  The opportunity should be taken to match the wording of s.13 with that of 
reg.43 of the 1994 Regulations, so that it is an offence to “pick, collect, cut, uproot 
or destroy” a protected plant.  
Para.11(2)  Does the reference to a seed or spore “attached to” any such wild 
plant include seeds that are contained inside a seed pod but not actually attached 
to it?  To take a common example, when they are ripe, poppy seeds sit loose 
inside the seed pod and do not have to be detached in order to be shaken out.   
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Para.13   There is a need for a review of the scheme for both general and specific 
licences.  The general licences present a particular problem, in that although they 
in effect grant a wide exemption from the law for the benefit of all occupiers of 
land, they are not available in any public format.  The difficulty of access to the law 
is exacerbated by the fact that there are so many general licences (more than 20 
separate general licences), issued by a range of bodies, which makes it even 
harder to ascertain the overall position.  Even in relation to commonplace 
activities, e.g. clearing out nest-boxes, there must be many unwitting breaches of 
the law by people who would be very keen to abide by the law but simply do not 
know what they can and cannot do, and have no way of finding out.  There is a 
major public education task to be carried out here, which can only be effective if 
the legal position is simplified and presented in a less secretive manner.  
Moreover, it is hard to see how the requirement in the new subs.(4A) can be met 
in relation to any of the current general licences, unless this term is simply 
incorporated into them, which will serve only to exacerbate the problem noted 
here. 
 
Para.15  The powers of enforcement here might usefully be consolidated with 
those in sections 43 to 45 of the Bill to produce a simple, consistent and coherent 
set of powers.  Consideration should also be given to the extent to which any 
further changes to the rules of evidence are needed to deal with the nature of the 
crimes here, in particular in relation to corroboration, similar to the provision in 
section 23(5) of the Deer (Scotland) Act 1996, or in relation to the use of 
presumptions. 
 
Para. 17  Whilst the simplicity and flexibility of the new provision is noted, the 
power to amend Schedules in relation to particular provisions, places or times 
must be used with restraint.  Having different versions of the same Schedule to the 
same Act for different parts of Great Britain will not contribute to the simplicity or 
accessibility of the relevant legislation.  
 
Further issues 

A number of other issues require attention in the context of this Bill. 
  
1. Hybrids 
One major issue which the new provisions should also address is that of 
hybridisation.  At present the legal protections (or exceptions) apply only to the 
species as listed in the various Schedules to the Act and Regulations.  In practice, 
though, many species are subject to a degree of hybridisation in the wild.  This is 
especially the case for plants; Japanese Knotweed, an invasive non-native 
species, is listed in Schedule 9 to the 1981 Act as Polygonum cuspidatum 
(although generally know to botanists today as Fallopia japonica) but in the wild in 
Britain hybrids with Fallopia sachalinensis have been found and these show great 
diversity, calling into question the adequacy of current taxonomy.  Especially as 
genetic technology reveals the diversity within apparent species, there is a danger 
of the current format, based on “pure” species being found wanting.  The 
legislation should expressly allow for hybrids as has been done for deer in s.45(1) 
of the Deer (Scotland) Act 1996.  There may be hard policy decisions to be taken 
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on what the status of hybrids will be (e.g. the recent controversy over hybrids with 
the ruddy duck), but there is a clear need for some legislative provisions, not the 
current vacuum. 
 
2. Non-Native Species 
Given the recent consultation paper on this topic, it would appear likely that some 
provisions may be added to the Bill at a later stage.  These should be announced 
as soon as possible to allow adequate time for their impact to be fully considered 
before the Bill is passed. 
 
3.  Marine and Coastal Protection 
Again, it is known that these are areas under review at different levels, but the 
urgent need must be emphasised for measures that provide effective conservation 
for marine species and habitats and that make sensible provision for coastal sites, 
where the land and the sea constitute a single habitat, paying no attention to the 
legal divide between terrestrial and maritime jurisdictions. 
 
4.  Natural Heritage Areas 
With the reforms in this Bill and the introduction of National Parks, there now 
seems to be no role for Natural Heritage Areas.  The provisions allowing for their 
creation should be repealed (Natural Heritage (Scotland) Act 1991, s.6).  At the 
same time, legislative transparency would be improved if the provisions for 
National Scenic Areas (removed when Natural Heritage Areas were legislated for) 
were restored clearly to the statute book as opposed to being found in a saving to 
an amendment that itself survives only as a saving to the repeal of the amended 
provision (s.6(9) of the 1991 Act and para.11 of Schedule 3 to the Planning 
(Consequential Provisions) (Scotland) Act 1997). 
 
 

SUBMISSION FROM SCOTTISH BADGERS 

Introduction 
 
Scottish Badgers is an umbrella organisation set up to represent the views of Badger Groups, 
Networks and individuals working with badgers in Scotland. Our mission is to protect the welfare of 
Scotland’s Badgers, their setts and habitats. There are a great many issues in relation to the 
Eurasian Badger Meles meles and as a single species interest group we would look for a Bill which 
in a broad approach would seek to further the protection of our elected species. We should 
emphasise that whilst we realise that badgers are neither rare or endangered they do need high 
levels of protection from both criminal acts and the impact of measures which in their own right 
might be legal but which are used either deliberately or without regard to the consequences they 
might have on badgers as a species. It is our duty to protect the health and welfare of wildlife and 
particularly where such wildlife is being impacted by the intrusion of humans into their habitat. 
Badger numbers in Scotland are estimated currently between 20 - 25,000 animals. 
 
Policy Statement 
 
Scottish Badgers is of the opinion that snaring should be banned in Scotland, as it is a cruel and 
indiscriminate way of capturing and killing animals. It is already illegal to snare badgers, but they are 
regularly caught in snares set for other animals. 
 
Banning snares is a long term aim, and in the immediate future Scottish Badgers will work with agencies to 
mitigate the effects of snaring, and co-operate with the Scottish Executive on new legislation. 
 

462



Environment and Rural Development Committee, 7th Report, 2003 (Session 2) - 
ANNEX D 

 

During its life, Scottish Badgers has worked with all appropriate agencies that have an interest in the 
countryside, and in animal conservation and protection. However, experience has shown us that snaring is 
indiscriminate and a constant threat to badgers. The current position with regard to “legal” and “illegal” 
snares is also one that is nonsensical and unworkable. 
 
For all of these reasons, Scottish Badgers will work towards an eventual ban on the manufacture and use of 
all snares. 
 
Species Concerns 
 
It is clear that Scottish Badgers must approach the “Nature Conservation (Scotland) Bill” from the 
perspective that the Eurasian Badger Meles meles as our primary concern. Whilst there are many 
provisions already in place, there remain crucial areas that are weak in respect of legislation and 
protection for the species. As the Nature Conservation (Scotland) Bill is a piece of primary 
legislation we would like to see this used as a means of increasing the protection afforded to 
badgers including increasing the penalties in relation to certain aspects of the existing Protection of 
Badgers Act 1992 (PBA 1992).   
  
Although protected by the PBA 1992 in relation to certain criminal offences there are other incidents, such as 
snaring, not covered by that legislation and which are very difficult to prove given the uncertain position that 
these acts have in law such as an otherwise legally set snare which “Accidentally” catches a badger. Schedule 
6 of The Wildlife and Countryside act 1981 affords protection to badgers from illegal methods of killing.  
  

Maintenance of Snares. Whilst it shall not be an offence for an “Authorised Person” to set a 
free running snare we are concerned that often otherwise legal snares are found to be in a 
poor state of repair. Such snares lose their ability to run free because of rust or kinks in the 
wire which when the snare is activated cause it to snag and cease to be free running. We 
strongly recommend that the Bill include provision to enforce the duty of the person using 
snares to keep them in a good and efficient working order. Failure to do so should lead to the 
revocation of any authorisation to use snares. We accept that snares may be damaged once 
an animal is trapped but where the snare is found set and to be in a poor state of repair then 
the person setting them should be open to prosecution as if they were not “Authorised 
Persons”.  

 
Amendments to the Bill 
 

1. Power of Arrest. Currently there is no power of arrest under the PBA 1992 unless a person 
refuses to give his or her name or address. Because offences under the PBA 1992 are 
punishable by a term of imprisonment a suspect can be detained for a period of up to six 
hours by virtue of the Criminal Justice Scotland Act 1982 section 14. In the same vein as 
Schedule 3 of The Criminal Justice Scotland Act 2003 amended the power of arrest in the 
Wildlife and Countryside Act 1981 we would seek to see the Nature Conservation 
(Scotland) Bill extend a power of arrest for offences under the PBA 1992. We strongly 
believe that this would send a clear message to would be offenders that offences would not 
be tolerated and that the full might of the law would be used to enforce the Act. Section 1 
(5) of the PBA 1992 should therefore be amended to say, “If a constable suspects with 
reasonable cause that any person is committing or has committed an offence under this 
section, the constable may without warrant arrest that person.” Similarly the power of arrest 
should be extended to sections 2, 3 and 4 of the PBA 1992.  

 
2. Aggravated Offences. We constantly see the way the public receive the news of digging for 

badgers and baiting them with total revulsion and penalties, in respect of those types of 
offence, should be greater than those already in force. These offences are more than just 
the killing of a wild animal and often attract the attentions of harden criminals involved in 
illegal betting rings where large sums of money exchange hands on the outcome of a fight 
between dog and badger.   The cruelty imposed on badgers by certain factions during the 
course of committing offences is undeniable and we strongly believe this type of offence 
involving dogs and their inhumane treatment coupled by the suffering inflicted on the 
badgers against whom they are baited is a gross aggravation to the crime. We therefore 
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seek to have such aggravated crimes heard under Solemn Procedure before a Sheriff and 
Jury where there are unlimited fines and or a term of imprisonment not exceeding three 
years. 

 
3. Corporate Offence. There is no deterrent in relation to offences committed by bodies 

corporate. In a fairly recent case in England a housing construction company was found 
guilty of destroying a badger sett during the course of constructing a development valued 
at some £35 million. The £2500 fine was inconsequential considering the profit margin on 
those houses and the expense of delays the proper protection of the sett might have cost. 
We therefore seek to have such offences against the PBA 1992 dealt with in a like manner 
as described in Section 39 of the draft Nature Conservation (Scotland) Bill and that 
penalties for such offences reflect the serious nature of those offences.  

 
4. Time Limits. History has shown that cases brought under the PBA 1992 have been lost 

because they have become time barred. A recent case in Strathclyde in which several men 
were charged with various offences involving dogs and a badger sett failed to go ahead 
because proceedings had not been commenced within the six months period of when the 
offence was first discovered. We would therefore request that similar powers as described 
in Section 39 (4) of the draft Nature Conservation (Scotland) Bill be extended to cover 
offences brought under the PBA 1992.This would be consistent with changes already 
made to Part 1 of the Wildlife and Countryside Act by the Criminal Justice (Scotland) Act 
2003.  

 
Enforcement 
 
Whilst the Government is to be applauded in relation to its movement towards new and improved legislation 
in relation to wild creatures it is apparent that we still lack a firm commitment to enforcement. Currently 
those entrusted to enforce the laws and regulations are overwhelmed by the levels of legislation both 
domestic and European and have neither the time nor resources to effectively enforce them.  This is an area 
of great concern to Scottish Badgers and other NGOs. We have witnessed a number of incidents in Scotland 
affecting badgers where there has clearly been a lack of resources to properly investigate wildlife offences. In 
one incident where a badger was found dead in a snare the complainers were told that the Wildlife Liaison 
Officer for the area was on holiday, his assistant was not on duty until four days after the crime was 
discovered and that the local police were apparently not able to attend. In another incident a badger was 
found in a snare so badly injured it had to be humanely destroyed. An Inspector from The Scottish Society 
for The Protection of Animals, a charity organisation, is investigating this incident and as far as we are aware 
the police whose statutory duty it is to investigate have not been informed.  Clearly there are no other crimes 
committed where the lack of a specialist police officer prevent the police from attending to take the initial 
report and seize any relevant evidence that is available. This is totally unacceptable from the public point of 
view and should not be allowed to continue. 
 
Recommendations 
 
The Scottish Government must undertake to commit a substantial amount of resources in an effort 
to enforce this much-needed legislation to conserve the flora and fauna of Scotland for future 
generations.  
 
 

SUBMISSION FROM THE SCOTTISH ESTATES BUSINESS GROUP (SEBG) 

Introduction 

The Scottish Estates Business Group promotes the vision and represents the 
interests of progressive rural estate businesses throughout Scotland. The group 
advocates a modern business approach to managing Scotland’s rural assets in a 
manner that is economically, socially and environmentally sustainable. SEBG is 
also committed to investing in and managing these assets in order to stimulate, 
develop and sustain successful businesses in rural Scotland. We also strive to 
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bring a business focus to land management, create opportunity, maintain and 
create jobs and provide accessible, high quality rural facilities. 
 
SEBG members play a full and active role in partnerships comprising local interest 
groups, government or non-government agencies. 
In fulfilling this role, SEBG is committed to “best practice “ in the management of 
natural heritage and wider land management and recognises this in the SEBG 
Code of Practice to which all SEBG members are signatories. 
 
Objectives of the Bill 

SEBG recognises the value of having a clear Biodiversity Strategy for Scotland 
setting out specific biodiversity objectives. This should help the Scottish Executive, 
its agencies and land managers develop a strategic approach to the designation of 
nature conservation sites or the conservation of natural heritage interest. 
 
From this, a focused and well-resourced programme of voluntary and statutory 
arrangements would then secure habitat and species conservation in a more 
structured way. 
 
The process of designation at the moment is driven by EC directives rather than 
local needs to preserve sites at risk. 
 
Voluntary management agreements for nature conservation should be used in all 
but the most extreme cases.  
 
The designation of sites as SSSIs should be used only when there are reasonable 
grounds to suspect that natural heritage interests may be damaged by land 
management operations. 
 
SEBG endorses an approach to Nature Conservation that will safeguard 
Scotland’s natural heritage through a positive approach to land management 
where there is a balance between environmental, social and economic objectives. 
 
SEBG supports measures to help reduce the incidence of wildlife crime  
 
SSSIs 

The process of designating SSSIs has in the past often been an adversarial one. 
The process is complex, covers a long time-scale and uses scientific language at 
the heart of the notification and conformation notices. In many ways the process is 
exclusive to those within the scientific community. 
 
SEBG would like to see a process that is “user friendly” and more inclusive, using 
language and procedures that encourage wider involvement. 
 
We would be willing to work with the Scottish Executive and its agencies to 
develop a “layman’s guide” and to explore and pilot a more user-friendly 
procedure. To this end, SEBG would be keen to set up a small project group to 
explore how this might be achieved. 
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We recognise the need to follow statutory processes and the value of full scientific 
data but believe that re-working the forms, notices and conformation orders could 
do much to promote a wider understanding of the role of SSSIs and to make the 
process of designation less adversarial. 
 
Information and Scientific Data 

The recent round of hen harrier site designations in the South and West of 
Scotland has highlighted a number of issues around the quality and availability of 
scientific data and information. 
 
SEBG would like to see a designation process that makes available to land 
managers on notification of the SSSI, the full scientific case for designation. 
 
This is not made available currently until an objection to the designation is lodged 
with SNH. 
 
A more open and accessible approach to the provision of data would improve 
understanding and help to build better relationships between SNH and land 
managers. 
There have been cases where SNH has used data for designation that has been 
gathered from sites without the land manager’s consent. 
 
Designation of sites as SSSIs should only be based upon scientific data or 
evidence that is legally gathered and independently verifiable. 
 
A reference to data sources and arrangements for access to them should be 
included as a document with the notification. 
 
In hearing objections to SSSI notifications, the Advisory Committee or appeal body 
is only allowed to take evidence based on scientific objections. SEBG would like to 
see other appropriate grounds include social or economic evidence. While 
scientific evidence should remain the predominant factor, the inclusion of social 
and economic factors may create a better balance in the decision-making process 
without frustrating the designation process unnecessarily. 
 
An appeals body should be wholly independent of SNH. 
 
Nature Conservation Orders and Compulsory Purchase 

SEBG believes strongly that the use of NCOs or CPO measures to secure 
conservation interests should be very much a process of last resort and there 
should be a strong public interest case for their use. 
 
NCOs and CPOs should not be used solely where there has been a breakdown in 
negotiation on notification between SNH and the land managers. 
 
SEBG would be interested in exploring with the Executive how a “marriage 
guidance” type of measure might be put in place to restore negotiations or broker 
an agreement. This need not be as formal as arbitration. 
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Powers of Entry 

SEBG is concerned about the extent to which SNH has statutory powers of entry. 
We would like to see these reserved to the appropriate police force, with which 
SNH should work closely. 
 
We believe that it is important that SNH is seen as conservation advisors not as 
“wildlife police”. 
 
Wildlife Crime 

Our members recognise the role they have to play in achieving a significant 
reduction in the incidence of wildlife crime, for example through staff training and 
liaison with wildlife crime officers.                                                                
 
We would support the development of a comprehensive information and training 
programme for all those involved in managing land based businesses. This should 
help ensure that all countryside professionals are familiar with the law on wildlife 
and understand their roles and responsibilities. 
 
Summary 
 
SEBG wishes to work with the Scottish Executive on: 
 

• Development of a layman’s guide to designation of SSSIs and a “user friendly” set of 
procedures 

• Setting up a project group to explore how to take forward the above 
• Inclusion of social and economic evidence in SSI decision-making process 
• Developing a “marriage guidance” procedure for use in SSSI negotiations 
• Developing an information and training programme for countryside professionals on wildlife 

crime and the new Nature Conservation Bill. 
 
 

SUBMISSION FROM THE SCOTTISH LAND COURT 

Constitution of the Court and experience of members. 

We simply draw attention to section 1(2)171 and (5)172 of the Scottish Land Court 
Act 1993.   We confirm that we have a Gaelic speaking member post so that the 
latter provision does not, at present, create any difficulty173.  To date our members 
have all been chosen from people with a wide experience across the whole 
agricultural sector.  We seek to appoint people with ability to act judicially.  Their 
abilities in this regard grow with experience.  
 
                                            
171 1(2) The Land Court shall consist of such persons, being not more than seven, as Her Majesty, 
on the recommendation of the First Minister , may appoint; and one of those persons may be so 
appointed to be Chairman of the Court. 

 (2A) Before recommending the appointment of a person as Chairman, the First Minister shall 
consult the Lord President of the Court of Session. 
172 1(5) One of the members of the Land Court shall be a person who can speak the Gaelic 
language. 
173  A copy of a recent advertisement for a Gaelic-speaking member has been provided and 
circulated to the Committee. 
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We currently have one full time member and two part time members.  As it 
happens the full time member was, at time of appointment, a civil servant who had 
been employed by SEERAD’s predecessors SOAFD and SOAEFD.  A significant 
part of his work involved assessment and approval of various schemes directed at 
protection and enhancement of the environment.  These included the 
Environmentally Sensitive Areas Scheme, the Habitats Scheme, the Organic Aid 
Scheme and the Heather Moorland Scheme.  The work involved liaison with 
Scottish Natural Heritage, Farming and Wildlife Advisory Group and Historic 
Scotland in regard to their interests.  
 
Another current member has served on an NCC Advisory Committee and a recent 
member was vice-chairman of the Countryside Commission. 
 
It must be said that these specific areas of experience were not, at the time, seen 
to be a particular significance in regard to selection of Court member.  We would 
not want to make too much of this experience.  But there is no doubt that our 
members have an interest in environmental matters.  All have had direct practical 
dealings with environmental issues.  They welcome involvement in this area. 
 
Para 8 of Schedule 1 gives power to appoint assessors etc.  The Court has used 
this from time to time.  For example, we have used experienced valuers to help 
resolve valuation disputes and a forestry expert in relation to trees.  However, we 
do have a slight concern that the role of such assessors may possibly give rise to 
problems under ECHR.  We have not used assessors recently and our concern 
may be entirely misplaced.  Courts in other jurisdictions may have resolved any 
problems.   We would welcome advice on this.  
 
As we stress below, we see our role as wholly judicial.  Instead of a Court relying 
on advice given privately by assessors we think the preferred method is to have 
proper expert advice presented as part of the evidence.  This can be tested in 
open Court.   In short we would expect SNH as a party to our process to lead 
suitable experts.  That could be from in-house or from a perceived independent 
expert.  The expense of employing such an expert on an ad hoc basis would be no 
greater than having such an expert attached to the Court – as member or 
assessor. 
 
In light of comments made about the Title Conditions (Scotland) Act it should be 
said that it is the Lands Tribunal for Scotland which has jurisdiction under that Act.  
The tribunal is based at same address as the Court but is an entirely separate 
body with its own staff.  It happens that Chairman of SLC is currently also 
President of LTS.  If the work loads of the two bodies grow as expected under 
recent jurisdiction, the posts may have to split.  It may be added that although both 
bodies have been given jurisdictions under the Land Reform Act,   the jurisdictions 
are quite separate. 
 
Perception of lack of impartiality 

We note the problem of public perception to which UKELA have drawn attention.  
We are not best placed to comment on public perception.  However, it is important 
to identify the nature of the difficulty. 
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UKELA comment in their submission on section 18 that change will be needed to 
satisfy ECHR.   We would not attempt to advise on these matters.  But we observe 
that the Court will be hearing appeals between citizen and State.  The supposed 
perception of bias is in favour of the individual.  Is this properly to be seen as a 
breach of his human rights?  
 
We would, of course, seek to avoid any perception of bias.  As we understand the 
common law test, that has to be assessed on the basis of a reasonably informed 
party.  (We do not attempt to be more precise for present purposes).   The 
Committee will have to consider whether the supposed perception of bias goes 
beyond UKELA as professional observers, properly alert to further the cause to 
which they are committed. 
   
In any event, the following points seem to us to be relevant to proper appraisal of 
this issue: 
 
1.  First and foremost it must be recognised that the Court is a judicial body.  It sits as a Court to 

resolve disputes on the basis of evidence led before it.   In other words the Court is not going to 
be substituting its own view for the view of SNH.  It is going to have to give a reasoned decision 
explaining which parts of the disputed evidence it accepts and what conclusions it reaches on 
the accepted evidence. 

 
Although an “expert court” we do not decide disputed issues simply by applying our own 
expertise.  The role of such a court or tribunal is not easy to define in modern practice. One 
real benefit is that the Court “knows what people are talking about” in the expert area.  This 
saves time in explanation.  It gives parties confidence that the decision is based on a sound 
understanding of the issues.   However, we have to make an assessment of evidence led.  If 
we do have to supplement that evidence by relying on the specialist knowledge of our 
members, we have to be sure that parties have a chance to comment on that knowledge.  

 
2. Although the Full Court – legal chairman and two members - may sit to hear the first cases to 

get an understanding of the typical issues and how they should best be approached, it is hoped 
that many cases will be able to be dealt with by a delegated Court under the provisions of Para 
6(1)174 of our Act.   This means a “practical member” sitting with a solicitor clerk.  Mixing the 
composition of the Court as a whole will not address the perceived problem of the background 
of any particular member sitting alone in this way. 

 
3. Although we prefer the term “practical member”, we recognise that the term “agricultural 

member” is also used and there is no doubt that members are chosen for their experience in 
agriculture.  All the present members have been farmers; all have experience in environmental 
management; but they were all selected for their wider skills and for their potential ability to sit 
in a judicial capacity applying a judicial approach.  This is developed by their experience in the 
Court.   

 
4. Our own perception is that members will all be capable of an independent assessment of 

relevant evidence.   We will be very anxious to ensure that we have proper understanding of 
the “environmental” side of every case.  That understanding will, of course, grow with time. 

 
5. We think that it is a misunderstanding of the process to wish to have members with a perceived 

bias towards “environment” to balance the “agricultural members”.   Our aim is to be perceived 
as impartial and judicial at all times.   Our jurisdiction to date has been resolution of disputes 

                                            
174 6(1) The Land Court may delegate such of its powers as it may think expedient to any one 
member or to any two members of the Court, with or without the assistance of one or more land 
valuers, assessors or other skilled persons, and may revoke, alter or modify any such delegation of 
powers. 
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between agricultural landlords and tenants. We are not aware of any real perception of bias 
arising from the particular backgrounds of members as coming from on side or the other. We 
have taken comfort in the fact that we do get the odd allegation going both ways!   Many, if not 
most, judges come to the Bench having a professional background of working on one side of 
litigation rather than the other.  They may have been defenders or prosecutors; claimants 
counsel or insurers counsel.  The comparison is not exact but it is close. 

  
However, as we have said above, we consider that this is a matter for 
determination by others.  We certainly do not resist change to the constitution of 
the Court.  We seek to be flexible in our approach.   We would not resist 
appointment of “practical members” from different disciplines.   There would of 
course be an obvious need to avoid exchanging perceived bias in one direction 
with bias in another but there might well be potential candidates of appropriate 
quality who would be respected on all sides.  We do not know. 
 
The main problem would be with workload.  Most of a member’s work at present 
involves sitting alone – with a legal clerk – hearing crofting disputes.  We have 
been given an extensive new jurisdiction under the Agricultural Holdings (S) Act.  
We do not expect the Court work load to increase suddenly but it does seems 
certain to increase on the agricultural side. Any new member would be expected to 
cope with any aspect of the work of the Court.  In practice agricultural experience 
is essential.    
 
For what it is worth, our approach would be to make no formal change and wait to 
see how things develop.  We think the structure of the Court is as well placed as 
any other potential tribunal to cope with the work at present and to expand or 
change in light of experience.  There is no doubt that the Court has experience of 
issues of land management and an awareness of environmental schemes and 
how they work in practice.  If this side of things does grow, the need for 
appropriate experience in that area would be something we would consider as part 
of the selection process of members. 
 
We hope the above covers matters of current concern.  We have not yet had a 
proper opportunity to consider whether comment on the detail of the Bill would be 
appropriate.  We cannot comment on issues of policy and would normally expect 
to take up matters of procedural detail direct with the Executive.  However, we are 
anxious - where issues of policy do not arise - to give as much assistance as we 
can.  
 
 

SUBMISSION FROM THE SCOTTISH RAPTOR STUDY GROUPS  

The Scottish Raptor Study Groups (hereinafter "SRSGs") submit this consultation 
response on the Nature Conservation (Scotland) Bill.   SRSGs comprise 
experienced fieldworkers who, largely on a voluntary basis, carry out monitoring of 
raptors throughout Scotland.  They provide the bulk of the data on raptor numbers, 
distribution and productivity required by Scottish Natural Heritage to enable it to 
fulfil certain legal duties under the Wildlife and Countryside Act 1981 and the 
European Community's Wild Birds Directive 79/409/EEC. 
 
SRSGs give wholehearted support to the Bill although they do have some 
comments on points of detail.  These comments are concentrated largely on Part 3 
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of the Bill dealing with protection of wildlife.  That is not to say that SRSGs feel that 
the measures proposed in Parts 1 and 2 of the Bill are unimportant, quite the 
reverse, but concentration on Part 3 reflects SRSGs' experience of monitoring and 
survey of raptor species which, all too often and in spite of notional legal 
protection, do not enjoy actual protection on the ground. 
SRSGs welcome the provisions on biodiversity introduced in Part 1 of the Bill.  
They feel however that in Clause 2(1) the word "may" should be changed to "must" 
so that there is an actual requirement on Scottish Ministers to designate strategies 
for the conservation of biodiversity.  There should also be a provision to require 
that such strategies (in relation to habitats and species) are implemented.  
 
SRSGs also welcome the provisions for sites of special scientific interest 
contained in Part 2 of the Bill.  Clause 3 should however contain a wider statutory 
purpose (beyond that of notification, enlargement and denotification of sites) of 
conservation and enhancement of  the status of the sites in question.  Clause 
3(2)(a) should  require S.N.H. to have regard to considerations of irreplaceability 
and rarity of habitats and species in relation to determination as to whether or not 
any land is of special interest. 
 
SRSGs are pleased to see the measures for protection of wildlife contained in Part 
3 of the Bill, in particular the provision on possession of pesticides which is 
definitely needed.  The chemicals which will be thus controlled include those that 
are most widely abused to poison raptors, the population recovery of some 
species being currently limited as a result of such abuse. 
 
SRSGs are also glad to see the provisions on recklessness which appear in 
various places in Schedule 6 of the Bill and the new Section 19(2A) contained in 
paragraph 14 of that Schedule.  SRSGs are aware of the separate consultation on 
measures in relation to non-native species and feel that such measures should be 
incorporated in the Bill by way of a Scottish Executive amendment. 
SRSGs are happy with the power to vary Schedules contained in paragraph 17 of 
Schedule 6 of the Bill, provided that there are good species conservation reasons 
for doing so.  The legislation should provide for Scottish Ministers to consult their 
statutory conservation advisers and (in this context) to act in a way consistent with 
the requirements of the Birds Directive, with the results of such consultation being 
made public.  Part of the process of varying Schedules could involve reference to 
established schemes, in the case of raptors to that run by the Scottish Raptor 
Monitoring Group established in June 2002.  SRSGs feel that paragraph 17 of 
Schedule 6 should be amended accordingly.   
 
SRSGs feel however that an important element missing from the Bill is a provision 
on protection of nests and nest sites throughout the year as current legislation only 
protects nests when in use or being built.  The UK Raptor Working Group (on 
which SRSGs were represented) made a recommendation on this point.  That 
recommendation was for the government to seek legal advice on the status of 
nests outside the breeding season and to consider whether any modification of 
domestic legislation is required to protect them.  SRSGs consider that legal 
protection of nests and nest sites throughout the year is definitely needed, partly 
with a view to providing better consistency between domestic law and European 
obligations, in this case the Birds Directive.  There needs to be a list of species 
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(perhaps those listed in Annex I of the Birds Directive) for which nests and nest 
sites should be protected.  Such protection should extend to areas of moorland 
where suitable heather cover is important for (in this context primarily) hen harriers 
and merlins. 
 
Also, while the Bill gives protection for capercaillie leks (which SRSGs welcome) it 
does not provide for protection of communal roost sites and migratory staging 
areas for raptors where such sites and areas are important for the ecology of the 
species concerned.  In this context these species are red kite, white-tailed eagle, 
hen harrier and (possibly for the future) marsh harrier.  The legislation should 
include protection of their communal roost sites and migratory staging areas and 
protection from human disturbance of the (non-breeding) birds themselves at such 
sites and areas.  This protection should be extended to another communally 
roosting bird, the raven, and to its roost sites.  SRSGs are aware of instances of 
interference with communally roosting species at their roost sites and can provide 
details if necessary. 
 
 

SUBMISSION FROM WEST LOTHIAN COUNCIL 

I refer to the invitation to provide written evidence on issues arising from the above 
Bill and provide the following comments on behalf of West Lothian Council. 
 
Part 1 

The partnership approach to deliver Scotland’s response to the Convention on 
Biological Diversity will reach an important new phase with the enactment of the 
Bill.  In this respect it is considered that the timing is now right to introduce a duty 
to further the conservation of biodiversity.   
 
Many local authorities have already grasped the more holistic approach to address 
nature conservation compared with the period when site protection was the 
priority.  Their leadership of the Local Biodiversity Action Plan process reflects this 
and Ministers are referred to the many examples of good practice that illustrate the 
benefits.  However, the council would welcome further advice and guidance on the 
delivery of the duty.  The lack of a Biodiversity Planning Advice Note, for example, 
has in the past been considered to be unhelpful.  It would be anticipated that such 
support would now be provided by the Scottish Executive as an integral aid to the 
implementation of the Bill. 
 
What is less clear at this stage is the link of the duty with sustainable development 
or with a Scottish Biodiversity Strategy, and how this will influence the response of 
the authority.  The strategy should be a significant mechanism for the 
interpretation and delivery of the Bill and it will be important for Ministers to ensure 
that it fulfils this. 
 
That biodiversity is a key indicator of sustainable development is recognised in the 
policy memorandum, yet is considered unfortunate that Section 2 of the Bill does 
not reflect that the strategy will deliver biodiversity conservation in this context.  It 
is essential that the duty is interpreted in this way and as such it is more clearly 
expressed.  The Bill provides the foundation, but it must determine that the duty is 
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not the delivery of nature conservation per se but it is within the framework of 
economic, social and environmental considerations.  
 
Parts 2 and 3 

The council welcomes the provisions to simplify and to bring uptodate the legislation associated 
with the establishment and protection of SSSIs.  It also welcomes the long awaited response to the 
protection of rare or endangered species. 
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ANNEX E: LIST OF OTHER UNPRINTED MEMORANDA 
 
Jane Angus 
Brian Etheridge 
Forth Fisheries Foundation 
League Against Cruel Sports (Additional evidence) 
Macaulay Land Use Research Institute 
Wendy Mattingley 
Ian Mitchell 
Mountaineering Council of Scotland 
National Federation of Badger Groups 
Scottish Land Court (Additional evidence) 
SSPCA (Additional evidence) 
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FINANCE COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

13th Meeting, 2003 (Session 2) 
 

Tuesday 11th November, 2003 
 
Present: 
 
Ms Wendy Alexander Mr Ted Brocklebank 
Kate Maclean Des McNulty (Convener) 
Jim Mather Dr Elaine Murray 
Jeremy Purvis John Swinburne 
 

Also present: Professor Arthur Midwinter (Budget Adviser). 

Apologies: Fergus Ewing (Deputy Convener).  

Nature Conservation (Scotland) Bill: The Committee took evidence on the Bill's 
Financial Memorandum from- 

Jeff Watson, Director of Strategy and Operations (North) and Alan Hampson, 
National Strategy Officer, Scottish Natural Heritage 

Alan Stewart, Wildlife and Environment Officer, Tayside Police 

Jane Dalgleish, Head of Wildlife and Habitats Unit; David Reid, Head of 
Development and Rural Affairs Finance Division and Duncan Isles, Nature 
Conservation Bill Team Manager, Scottish Executive. 

The Committee considered the evidence in advance of its report to the Environment 
and Rural Development Committee.  
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Scottish Parliament 

Finance Committee 

Tuesday 11 November 2003 

(Morning) 

[THE CONVENER opened the meeting at 10:02] 

Nature Conservation (Scotland) 
Bill: Financial Memorandum 

The Convener (Des McNulty): I welcome the 
press and public to the 13th meeting of the Finance 
Committee in session 2. I remind members and 
everyone else that all pagers and mobile phones 
should be switched off. 

The first agenda item is consideration of the 
Nature Conservation (Scotland) Bill, which was 
introduced on 29 September 2003 by Ross Finnie. 
To assist our consideration of the financial 
memorandum that accompanies the bill, we have 
two witnesses from Scottish Natural Heritage: Jeff 
Watson, who is director of strategy and 
operations, north, and Alan Hampson, who is 
national strategy officer. We also have with us 
Alan Stewart, who is a wildlife and environment 
officer from Tayside police. 

I remind members that our focus for 
consideration is not the bill’s policy issues but its 
financial memorandum. As we must deal with the 
bill within a short time scale, we will take evidence 
from the Scottish Executive immediately after we 
have heard from our first witnesses. At the end of 
our evidence-taking session, I will give members 
an opportunity to discuss the key points that they 
would like to see incorporated in the committee’s 
report. 

Members have a copy of the written 
submissions from SNH and from Alan Stewart. In 
addition, we have received submissions from the 
Scottish Land Court, the Crown Office and 
Procurator Fiscal Service, the Scottish Court 
Service, the Advisory Committee on Sites of 
Special Scientific Interest, Registers of Scotland 
and the Convention of Scottish Local Authorities. 

I hope that we will finish the first bit of evidence 
taking before 11 o’clock, but I indicate to everyone 
that it is my intention to hold a two-minute silence 
at 11 o’clock in recognition of remembrance day. 

I invite the witnesses to make an opening 
statement, unless they want to go straight to 
questions. 

Jeff Watson (Scottish Natural Heritage): 
Scottish Natural Heritage warmly welcomes the bill 

and its objectives of securing better protection of 
nature conservation assets and wider public 
support for biodiversity conservation. 

For the biodiversity duty and the measures to 
deal with species protection and wildlife crime, we 
do not expect that significant new work will fall to 
SNH. We envisage modest amounts of new work 
for SNH over the short term as we prepare for 
enactment of the changes to the sites of special 
scientific interest system. 

We expect the major requirement for new work 
to arise during the six years after April 2005, when 
SNH responds to the provision in section 6 for the 
review of operations requiring consent for the 
1,450 existing SSSIs and the associated 
consultation with the 10,000-plus owners and 
occupiers of those sites. 

Dr Elaine Murray (Dumfries) (Lab): I want to 
relay one or two comments on the financial 
memorandum that have been made by RSPB 
Scotland and the Scottish Wildlife Trust. Those 
organisations welcome the bill but they have 
asked about the move from the negative 
management of SSSIs—which basically means 
that we pay people not to do things—to a system 
of positive management, whereby people are paid 
to manage SSSIs in a beneficial fashion. The 
organisations felt that the funding streams were 
not absolutely clear. The suspicion was that a 
financial burden would be associated with the 
move. It was not quite clear how much would 
come from the natural care programme, how much 
would come from the rural stewardship scheme 
and how the budget streams that are to be 
associated with positive management are to be 
identified. 

Jeff Watson: We have identified a forward 
programme under the natural care strategy that 
will reach the predetermined target of about £7.5 
million from the SNH budget by about 2008-09. 
That is in our forward projections. We also hope 
that, as well as other contributions to natural care, 
there will be an increasing contribution from the 
rural stewardship scheme and the Scottish forestry 
grants scheme. However, we are confident that 
the moneys that will come from our contribution 
are accounted for in the budget. 

Dr Murray: As a matter of interest, will you 
advise us what percentage of SSSIs are farmed 
and what percentage are not farmed? 

Jeff Watson: I cannot give a clear answer on 
that today. Large areas of upland are farmed to a 
low intensity because of sheep management. 
Obviously, there are large areas of deer cover that 
are not farmed. I am afraid that I cannot give an 
immediate answer to your question, but I could 
come back to you on it. 
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Mr Ted Brocklebank (Mid Scotland and Fife) 
(Con): From a financial point of view, many of the 
bill’s provisions appear either to be relatively cost 
neutral or to involve increases that are not 
particularly significant. However, I am interested in 
the paragraph in the financial memorandum about 
compensatory management agreements. The 
memorandum states:  

“SNH estimates for ongoing agreements are £1,010,000 
in 2003/04, dropping to £740,000 by 2005/06.” 

Why do those figures appear to be dropping? 

Jeff Watson: Those figures are for 
compensatory management agreement payments. 
It is our intention that, as agreements come to an 
end, we should encourage people to enter into the 
positive management schemes that are available 
under the natural care scheme. In so far as the bill 
deals with established management and provides 
the opportunity for people to continue with 
compensatory arrangements, that is clearly 
something that would need to be considered at the 
time. However, as we hope that the majority of 
people will move into the positive management 
schemes, the amount of money that is set aside 
for compensation will drop as current agreements 
come to an end. 

Mr Brocklebank: I remember the rather famous 
case of a landowner—in Lochaber or somewhere 
like that—who had an SSSI in his grounds and 
who was paid large sums of public money to 
protect a particular wildlife species. Are you saying 
that, because agreements are coming to an end, 
such cases will be less likely in the future? 

Jeff Watson: Absolutely. As I understand it, the 
intention is that the availability of compensatory 
management agreements will be much more 
circumscribed under the bill than under the current 
arrangements. 

The Convener: I want to ask about the extra 
responsibilities for the police under the bill and 
about the remit and work load of wildlife liaison 
officers. Is Alan Stewart content that what is 
required can be met within the costs that have 
been identified for the bill? 

Alan Stewart (Tayside Police): I think that the 
bill will have little financial implication for us either 
on the practical enforcement side or on the 
training side. We are very much going down the 
road of trying to ensure that people comply with 
the law. Many of our activities are directed at 
training, giving talks and ensuring that people are 
aware of the law and understand it. If such 
preventive measures are successful, I hope that 
we will have relatively little enforcement to do. 
That is the road that wildlife crime officers take to 
try to prevent crime. 

We hope very much to work a wee bit more 
closely with SNH, particularly in relation to SSSIs, 

to try to prevent crimes from happening and to 
ensure that, where there is evidence, gross 
breaches of the legislation are reported to the 
procurator fiscal. Most of those matters are non-
urgent and can be dealt with as and when officers 
become available. Again, I foresee the proposed 
changes having little financial implication. 

Mr Brocklebank: Your submission indicates 
that police officers take on a lot of the work without 
any remuneration—they get days off and that kind 
of thing, but little overtime is involved. That is 
creditable and I am impressed. However, it is 
suggested that, under the bill, you will also have 
responsibilities for policing the trade in eggs and 
the theft of eggs in relation to non-European Union 
countries. If you investigate cases that arise 
outside the United Kingdom, will that require extra 
expenditure? 

Alan Stewart: That is always an unknown 
quantity. I think that such cases will be relatively 
uncommon, although they could happen. If we are 
investigating a case involving eggs that are taken 
from other countries, the chances are that those 
eggs will have been recovered in this country. 
Some inquiries abroad might be required, but we 
have good links through the national wildlife crime 
and intelligence unit, which can facilitate most of 
those inquiries. It is always difficult to foresee what 
expense might be involved, but I cannot think of 
any cases that would cost a lot of money. 

Jim Mather (Highlands and Islands) (SNP): 
Paragraph 356 in the financial memorandum 
states: 

“A key financial effect of the new provisions in the Bill will 
be to ensure that existing resources can be deployed more 
efficiently and effectively, producing improved results for 
the same input of resources.” 

How will SNH measure the results? What targets 
will be put in place? What will change? What will 
be done more effectively? What added value will 
be delivered through the process? 

Jeff Watson: I would start from the policy 
intention of “The Nature of Scotland”, which 
discusses the need to make the current, 
bureaucratic system of SSSIs more user friendly 
and, by so doing, to secure a wider public 
commitment to the protection of nature, 
particularly from the people who live and work on 
the sites. The mechanism that we envisage being 
used will reduce the number of occasions on 
which people require consultation with SNH and 
the length of the list. That is a significant piece of 
work for us, but we believe that it will enable us to 
measure greater support for the SSSI system from 
owners and occupiers and more positive 
management of the sites, including greater uptake 
of the natural care programme. 

We will measure the effectiveness of the system 
in two ways. One relates to the way in which 
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people take up natural care and are involved in 
positive management and the other is through our 
periodic customer surveys of owners and 
occupiers of SSSIs, through which we can 
gauge—as we have already done—the changes in 
attitude towards the sites. 

Jim Mather: Beyond those surveys, who else 
should we look to for corroboration of that 
information after the event? 

Jeff Watson: In relation to SSSIs, we will be 
under scrutiny from organisations that have a 
particular interest in nature conservation, whether 
those be non-governmental organisations or parts 
of the Executive. Questions will undoubtedly be 
asked of us from time to time about how effectively 
we are looking after the sites and about the 
incidence of damage on the sites—if the incidence 
of damage is reducing, that will be another positive 
measure. 

10:15 
Jim Mather: You mentioned damage, which is 

tangible, but public perception of SNH is very 
much more intangible. Is that as far is it goes in 
terms of producing improved results? 

Jeff Watson: No. We must look at the issue 
from both perspectives. We must ensure that we 
have adequate ways of measuring the benefits for 
nature and the nature conservation interest 
directly as a result of the intervention, in particular 
as a result of the natural care management 
scheme, because that involves significant sums of 
money. We are also aware that one of the 
difficulties that we face is that, as a result of the 
complexity of the existing system, there is a lack of 
public support. Although that is intangible, it 
represents a constraint in delivering the 
appropriate management. 

Jim Mather: What mechanisms do you have for 
measuring public support? 

Jeff Watson: We have undertaken one 
comprehensive survey of owners and occupiers. 
That has been revealing. Although it indicated a 
positive outcome across the board, it showed that 
there are areas of difficulty, which we are looking 
to address. People have indicated how they would 
like us to relate to them. As a result of that, we 
have, in anticipation of the bill, produced site 
management statements, which are a means of 
articulating the best management for the site. We 
are now looking to agree those statements with 
owners and occupiers. Rather than leave 
everything to chance and waiting for people to 
contact us, we are being more proactive. 

Ms Wendy Alexander (Paisley North) (Lab): 
My question is about the implications of part 3 of 
the bill, which concerns wildlife crime. The policy 

memorandum mentions the additional functions 
that you mention, including objectives to 
“respond to public concern about the misuse and abuse of 
snares … enhance the protection available to birds at a 
European Union level … provide additional protection to the 
endangered capercaillie … improve the protection enjoyed 
by … whales, dolphins and porpoises” 

and 
“extend in a consistent manner the existing measures … to 
target employers who ‘cause or permit’ wildlife offences.” 

Anybody who reads that would think that some 
additional resource will be required to fulfil all 
those functions, yet the assumption in the financial 
memorandum is that all of it will be integrated in 
the remit and work load of the existing wildlife 
liaison officers and be balanced out by the 
deterrent effect. Is there really no need to increase 
the number of wildlife crime officers or the number 
of people in the police service who are specially 
trained in those matters? The policy memorandum 
sets a pretty high bar for a new set of functions, so 
not to have set aside money for more officers or 
more training might seem slightly imprudent. 

Alan Stewart: It is down to each chief constable 
to decide whether to have more police officers 
specially trained. There are more than 1,000 
officers in Tayside and there are considerably 
more than that in a force such as Strathclyde. All 
those officers have the knowledge, through their 
general training, to deal more or less with any type 
of crime that they encounter, with a wee bit of 
specialist help. In the Northern constabulary, for 
example, the wildlife crime officers seldom deal 
with such cases alone; they offer assistance to 
other officers who might have arrived on the scene 
first. It is not always the wildlife crime officers who 
deal with a particular offence. They offer 
assistance and advice to their colleagues and they 
know where to get other specialist help from, for 
example, RSPB Scotland, SNH or a museum. 

Ms Alexander: I take the point that it is for chief 
constables to allocate their resources 
appropriately. However, I am slightly 
uncomfortable with the fact—I will probably leave 
the issue on the table, because it may not be a 
matter for you—that the financial memorandum 
does not state that the police will need, within 
current resources, to find more time to train their 
officers, especially as the range of functions 
mentioned implies a slightly larger volume of work 
that will involve a slightly greater number of 
people.  

As I said, the issue may be one for chief 
constables. However, although the financial 
memorandum suggests that the improved 
measures will be a deterrent—which will mean 
that there will not be resulting additional costs, 
either to the wildlife police or to the courts—I am 
not sure that that captures what will happen. That 
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is a danger, but I simply leave the issue on the 
table. 

The Convener: On that note, I thank the 
witnesses for their written and oral evidence, 
which has been helpful to us in considering the 
financial memorandum. We need to deal with the 
bill quickly and get our report through the system 
to the Environment and Rural Development 
Committee. 

We will now take evidence from Scottish 
Executive officials. I welcome Jane Dalgleish, who 
is the head of the wildlife and habitats unit; David 
Reid, who is the head of the finance division that is 
responsible for rural affairs; and Duncan Isles, 
who is the bill team manager. I invite the 
witnesses to make a short opening statement—if 
they do not wish to do so, we will proceed straight 
to questions. 

Jane Dalgleish (Scottish Executive 
Environment and Rural Affairs Department): 
We are happy to proceed straight to questions. 

The Convener: Will you pick up on the point 
that Wendy Alexander has just made? 

Duncan Isles (Scottish Executive 
Environment and Rural Affairs Department): 
We appreciate Wendy Alexander’s point and I 
refer members to Alan Stewart’s answer. 
Relatively minimal additional work will be required 
to produce significant additional results. As Alan 
Stewart said, the additional work that police 
officers will be asked to carry out will, in essence, 
be the work that they carry out at present but with 
mechanisms through which they can make a 
difference. For example, police officers are aware 
of incidents involving harassment of cetaceans, 
but at present they can do relatively little formally 
to address such situations. However, as a result of 
the bill, they will be able to take more concrete 
action. 

As Alan Stewart mentioned in his written 
evidence, the Executive provides support for 
training in addition to the funding for training that 
normally flows to the Scottish Police College and 
to chief constables. For example, £15,000 has 
been provided for the training CD-ROM that Alan 
Stewart mentioned in his written evidence. Police 
officers can also tap into support through the 
partnership for action against wildlife crime, which 
the Executive assists. 

Dr Murray: The bill will introduce a new 
exceptional mechanism—the land management 
order. You have calculated the costs of those 
orders on the basis that they are expected to be 
extremely rare and be made only once every five 
years. Given that the mechanism will be new, on 
what basis did you estimate the costs and the 
frequency of use? 

Duncan Isles: The estimated costs are based 
on the experience of nature conservation orders. 
While LMOs are a new mechanism, we see them 
as being akin to the current NCOs. In particular, 
LMOs will have to be registered and a certain 
amount of administrative work will be involved. It is 
difficult to estimate how often LMOs will be 
required. Our estimate that there will be one LMO 
every five years balances our knowledge of NCOs, 
which, until now, have occurred on average once 
a year—that figure will drop as a result of the bill to 
perhaps once every two or three years—and the 
much more unlikely scenario of compulsory 
purchase orders, which, for the purposes of the 
financial memorandum, we estimated as occurring 
once every 10 years. We assumed that the 
frequency of LMOs will sit somewhere in between, 
at once every five years. We hope that they will in 
reality be required even less frequently than that, 
but that was our assumption for the purposes of 
the financial memorandum. 

Jeremy Purvis (Tweeddale, Ettrick and 
Lauderdale) (LD): The written evidence from 
COSLA states: 

“The Scottish Biodiversity Strategy underpins the entire 
Bill and its absence at this crucial consultation stage does 
create a difficulty for COSLA in assessing the Bill’s full 
financial impact.” 

Will you comment on that point? I presume that 
you do not agree with it. 

Jane Dalgleish: That is a fair point from COSLA 
because, obviously, it would be helpful to have the 
Scottish biodiversity strategy in a more finalised 
form. However, COSLA is fully involved in the on-
going consultation on the strategy. Under the 
strategy, the participants will sign up to activities in 
which they will be involved through the 
implementation plans that will accompany the 
strategy. The strategy will be used to develop work 
on biodiversity, but that will be done voluntarily—
the bill will not compel organisations to do such 
work. 

Jeremy Purvis: We are tasked with considering 
the bill’s financial memorandum. Is it fair to say 
that the strategy—which will, in effect, implement 
the bill—could have financial implications and that, 
because we are unable to scrutinise the strategy, 
we are in the difficult position of being expected to 
scrutinise either obligations or non-obligations on 
local authorities? 

Jane Dalgleish: It is probably not quite fair to 
say that because we do not see the strategy as 
implementing the bill; we see it as standing on its 
own but guiding public authorities in their 
implementation of the biodiversity duty under the 
bill. Public authorities have a choice: they must 
look at sections 1 and 2 and consider how to 
implement the biodiversity duty. 
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Jeremy Purvis: Paragraph 389 in the financial 
memorandum states that respondents from local 
authorities to the consultation raised the question 
of resourcing for local projects, but that, because 
they did not give specific examples, it is difficult to 
quantify the cost involved. Will you give us a little 
more information about that? What kind of 
responses did you get from local authorities on the 
resources that they felt they needed to implement 
such projects? 

Jane Dalgleish: The authorities were keen to 
have more stable funding for local biodiversity 
officers, although SNH has been improving its 
contribution to that for some years. The need for 
central co-ordination of local work on biodiversity 
was also raised. We are interested in that issue 
and want to discuss it in more detail with COSLA, 
although it does not arise as a direct consequence 
of the bill. Co-ordination might help to promote the 
implementation of the bill, but it is not an essential 
part of the implementation. 

10:30 
Jeremy Purvis: Paragraph 388 of the 

explanatory notes states:  
“The biodiversity duty is expected to be cost-neutral for 

local authorities”. 

Are you saying that the duty will not be cost 
neutral, but that the money to support the local 
authorities is expected to come from SNH? 

Jane Dalgleish: The money already comes 
from SNH to support them. I think that, in its 
evidence to the Environment and Rural 
Development Committee, COSLA said that it 
expected the bill to be broadly cost neutral. That 
was the picture that we reflected. We hope that 
the bill will enshrine current good practice. In an 
awful lot of local authorities, there are local 
biodiversity officers who do terrific work. The bill 
offers a framework for, supports and encourages 
that work, which we hope will continue.  

Jim Mather: A recent RSPB report makes the 
point that a recent study shows that the overall 
health of many SSSIs is declining and that less 
than half the sites are in good condition. Will the 
budgeted costs be sufficient to remedy that? 

Duncan Isles: You heard Jeff Watson talk about 
SNH’s spending on natural care being increased. 
Over the next couple of years, something in the 
order of £16 million will be spent on natural care 
programmes, which encourage land managers—
the people responsible for SSSIs—not only to 
keep sites at the existing standard but to do 
positive things beyond that. As we discussed in 
relation to the financial memorandum, the bill also 
contains a compensatory management 
component: where, for one reason or another, 
changes need to be made to something that is 

being done on a site and those changes affect the 
established management practice, money will be 
provided. The existing system and the one that the 
bill will bring into effect contain quite a lot of 
money that will allow positive action to be taken. 

Jim Mather: Are you aware of the criteria that 
the RSPB applied when reaching its conclusions 
about many of the SSSIs? 

Duncan Isles: I am afraid that I am not able to 
answer that. It is more a question for SNH 
colleagues to respond to.  

Jim Mather: I will leave you to pass it on to 
them.  

The Convener: I thank the witnesses for giving 
evidence. I do not think that we were going to fire 
any questions at them by e-mail, but we will have 
to reach a rapid conclusion in our consideration of 
the financial memorandum.  

Do committee members wish to highlight any 
key issues that they wish to be incorporated into 
the draft report on the financial memorandum? We 
will have to produce it to a tighter time scale than 
we usually do, but I give members a brief 
opportunity to highlight anything. 

Jeremy Purvis: We have difficulty in 
scrutinising when we are considering a bill that it is 
part of an overall strategy or when other work is 
being done that is crucial to the implementation of 
a bill that we are considering. Such work inevitably 
has an impact on the financial memorandum, 
which we are unable to scrutinise, especially when 
a large strategy is already being implemented, as 
is the case with the Nature Conservation 
(Scotland) Bill. It would have been better if the 
financial memorandum could have contained more 
information about the strategy’s progress. I expect 
that we will hear the same about the Criminal 
Procedure (Amendment) (Scotland) Bill. 

The Convener: That is a fair general point but, 
as you know, we are in discussion with the 
Executive about the shape and format of financial 
memoranda. It would be fair to admit your point as 
a general issue. 

Ms Alexander: We cannot assume that all chief 
constables care about wildlife crime and will do the 
right thing. Therefore, we should flag up the fact 
that we cannot believe that the bill will be cost 
neutral if all the functions in it are pursued. That 
should be noted.  

My other point links to what Jeremy Purvis said, 
and I am happy to submit a couple of paragraphs 
to the clerks on it. The financial memorandum is 
accurate as far as it goes in establishing the costs 
that are associated with the precise measures in 
the bill. However, understandably, it does not get 
at the implications of the culture change that the 
bill tries to bring about, away from compensating 
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for bad management towards proactively 
rewarding good management. That is obviously 
about the speed of resources that come from the 
common agricultural policy and about moving to 
more agri-environmental measures. In fairness to 
the bill team, those are not really appropriate for 
the bill, but they are important for the committee’s 
scrutiny of the issues. Perhaps I could suggest to 
the clerks a couple of questions that the subject 
committees could use to probe the bill team 
further.  

The Convener: I am content with that.  

Mr Brocklebank: I do not disagree totally with 
Wendy Alexander’s first point, but my experience 
suggests that the police are extremely good at 
allocating resources—particularly in the outlying 
parts of Scotland—where there is evidence of wild 
birds’ nests being disturbed or rare species’ eggs 
being seized. My experience suggests that they 
make the personnel available and do not 
necessarily have to wait until a wildlife specialist 
comes from Tayside or Inverness. I have been 
involved in a number of cases in which fairly 
senior plain-clothes police in the islands have 
dealt with such matters and have managed to 
cope with them extremely effectively. Their biggest 
complaint has always been that they do not have 
the powers—which, I hope, the bill will give them. 

The Convener: That is useful. Another issue is 
that we would not want the Finance Committee to 
be viewed as encouraging witnesses or anyone 
else to make bids for additional resources that are 
attached to bills. The committee has been hard on 
that with previous groups of witnesses, so a 
balance needs to be struck. 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 1, No. 43 Session 2 
 

Meeting of the Parliament 
 

Wednesday 7 January 2004  
 

Note: (DT) signifies a decision taken at Decision Time. 
 
Nature Conservation (Scotland) Bill – Stage 1: The Minister for Environment and 
Rural Development (Ross Finnie) moved S2M-425—That the Parliament agrees to 
the general principles of the Nature Conservation (Scotland) Bill. 
 
After debate, the motion was agreed to (DT). 
 
Nature Conservation (Scotland) Bill – Financial Resolution: The Minister for 
Environment and Rural Development (Ross Finnie) moved S2M-500—That the 
Parliament, for the purposes of any Act of the Scottish Parliament resulting from the 
Nature Conservation (Scotland) Bill, agrees to any increase in expenditure payable 
out of the Scottish Consolidated Fund in consequence of the Act. 
 
The motion was agreed to (DT). 
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Nature Conservation (Scotland) 
Bill: Stage 1 

The Presiding Officer (Mr George Reid): The 
next item of business is a debate on motion S2M-
425, in the name of Ross Finnie, on the general 
principles of the Nature Conservation (Scotland) 
Bill. 

15:07 
The Minister for Environment and Rural 

Development (Ross Finnie): There can be no 
doubt that Scotland’s natural heritage matters to 
us all. It matters both in its own right and because 
it is one of the most basic national assets—a key 
resource for our most important industries and a 
resource that sustains the quality of life. So often, 
we take it for granted. Scotland’s natural heritage 
matters because we cannot squander our 
environmental capital and still hope to deliver the 
sustainable, long-term economic prosperity and 
environmental justice to which the Executive and 
the Parliament are committed. 

The bill is part of a wider vision for an integrated 
approach to environmental protection, for 
sustainable resource management and for the 
conservation of the natural world that is our 
common heritage. It builds on our existing 
commitments to the integrated management of 
Scotland’s water environment, to an ecosystem 
approach to fisheries and to sustainable farming 
and forestry and the careful stewardship of 
Scotland’s countryside. 

The bill provides us with new tools for 
safeguarding our natural environment. We are 
taking action in the bill to improve existing 
mechanisms for nature conservation by further 
strengthening the law on wildlife crime and 
modernising the protection that is given to sites of 
special scientific interest. 

However, we recognise that it is no longer 
enough to focus simply on a few endangered 
species or to preserve a few special places as 
remnants of a once vibrant countryside. The major 
initiative in the bill is the recognition of our 
fundamental obligation to conserve biodiversity. 

Shiona Baird (North East Scotland) (Green): 
Is the minister aware that on 11 December the 
Deputy Minister for Environment and Rural 
Development agreed with me—on the record—
that the biodiversity strategy provided for in the bill 
should include the identification of priority species 
and habitats within a framework? No such 
provision is in the bill at the moment. Does the 
Executive intend to lodge an amendment to 
include the identification of those priority species 
and habitats in a biodiversity strategy framework? 
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Ross Finnie: If I may, I will come back to that 
point when I develop my theme. That was a 
cunning intervention, coming at that particular 
stage. 

As I was saying, we have an obligation to 
conserve biodiversity. We need to reconnect with 
the living environment that surrounds and sustains 
us, and we need to manage it wisely. The 
innovation in this bill is explicitly to seek that 
Scotland’s public institutions should play a special 
role—a leadership role—on behalf of the wider 
community. Many public bodies already work 
imaginatively to protect and enhance biodiversity 
and to conserve our natural heritage. In future, 
every one of them will have to demonstrate that it 
has integrated biodiversity issues in its policy-
making processes and day-to-day operations. 

Throughout the development of the bill, we have 
emphasised the need to listen to the voices of 
consultees and, as far as possible, to secure the 
widest possible support from a wide range of 
stakeholders. I commend the Environment and 
Rural Development Committee on its thorough 
stage 1 scrutiny of the bill and on the detailed 
report that has resulted. I welcome the 
committee’s clear support for the principles of the 
bill. I also welcome the constructive 
recommendations that the committee has made. 
There is much to which I can respond positively. 

Let me deal briefly with some of the key points 
arising from the committee’s report. Rightly, the 
report is critical of how the term “natural heritage” 
is defined. I accept that criticism—indeed, I did so 
when I appeared before the committee. I intend to 
lodge appropriate amendments to resolve that. 

In relation to non-native species, I can tell 
members that Executive amendments will indeed 
be introduced at stage 2 to address the threat 
posed by hybridisation and the unauthorised 
release of invasive plants and animals. 

The Scottish biodiversity strategy—to be 
designated by ministers—is central to the new 
biodiversity duty in the bill. There is no lack of 
commitment on my part, but I am happy to accept 
the committee’s recommendation that the bill 
should require ministers to designate a strategy. I 
therefore intend to change “may” to “must” in 
section 2(1) of the bill. I say to Shiona Baird that 
the matters that my colleague the deputy minister 
referred to will, of course, be addressed in the 
detail of the biodiversity strategy. 

The emphasis given to biodiversity in the bill 
lends local wildlife sites a renewed relevance and 
importance. I welcome the committee’s suggestion 
that local authorities and Scottish Natural Heritage 
should work together to improve existing 
arrangements. I will be looking to SNH to take the 
lead in initiating that process of review. 

I acknowledge the concerns expressed to the 
committee by the British Association for Shooting 
and Conservation in relation to the “catching up” of 
game birds. I intend to lodge amendments to the 
bill accordingly. 

The committee has suggested in its report that 
the new provisions protecting the capercaillie while 
lekking is in progress should be extended to other 
specially protected birds. In general, I agree with 
that and I will take it forward in the form of a stage 
2 amendment. 

The committee’s report covers a number of 
other detailed points and I will be writing to the 
convener in due course with a full response. There 
are, however, a number of points that I do not 
think require additional legislative action. Most are 
minor, but I want to address three that are perhaps 
more significant. I remain of the view that the 
protection of important geological sites and 
specimens is properly secured by the bill. I 
recognise the strong feelings of some members of 
the committee, but I have to say that long and 
detailed consideration, and the long consultation 
process, have not produced practical alternative 
proposals. I do not, therefore, believe that we have 
got the balance wrong. On the contrary, I believe 
that we have got it right. 

A number of suggestions have also been made 
for amendments to the biodiversity provisions in 
the bill. I have already restated our commitment to 
the designation of a biodiversity strategy. I am 
committed also to the participative process that 
took place in developing that strategy. The 
important point is that a successful biodiversity 
policy must be about changing attitudes and ways 
of thinking. We are seeking the creative 
participation and genuine engagement of public 
bodies. The biodiversity provisions in the bill have 
been carefully drafted and I do not believe that a 
more coercive approach would serve us well. 

On the question of snaring, I welcome the 
committee’s conclusion that better regulation and 
training—rather than a ban—is the correct way 
forward. I certainly recognise that snaring is an 
emotive issue, but again I believe that we have got 
the balance right. 

Mike Watson (Glasgow Cathcart) (Lab): In 
light of the remarks that the minister has just 
made, does he not agree that it is very 
disappointing that the committee’s conclusions on 
snaring fail to recognise the indiscriminate nature 
of all snaring, which has the potential to cause 
extreme suffering to animals? Scotland is one of 
five countries in the European Union that 
continues to allow the practice of snaring. Why 
does he feel that it is not appropriate to take the 
opportunity that the bill presents to bring Scotland 
and, indeed, the United Kingdom into the main 
stream on that issue? 
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Ross Finnie: I feel that it is not appropriate to 
do so on the very good grounds of the evidence 
that was presented to the committee, which was 
very similar to the evidence that was presented 
during the consultation process. That evidence 
acknowledged that there are abuses and 
malpractice that must be stamped out and that is 
what the bill seeks to do. The bill also recognises 
that there have to be legitimate methods of pest 
control, provided that they are used in a 
responsible, professional and targeted manner. 
That is why we have drafted the bill in the way that 
we have. 

Alex Fergusson (Galloway and Upper 
Nithsdale) (Con): Will the minister take an 
intervention? 

Ross Finnie: No, I think that I am about to incur 
the wrath of the Presiding Officer. 

The bill is important because it tackles issues 
that are of fundamental importance to the people 
of Scotland. It recognises the vital role that people 
must play in securing a vibrant and healthy future 
for our natural environment and it encapsulates a 
vision that I know members will share. I commend 
the bill to the Parliament. 

I move, 
That the Parliament agrees to the general principles of 

the Nature Conservation (Scotland) Bill.  

15:16 
Roseanna Cunningham (Perth) (SNP): I take 

the opportunity to express my thanks to all those 
who have assisted the Environment and Rural 
Development Committee in the production of its 
report. I should also say that the Scottish National 
Party has no hesitation in supporting the motion, 
which endorses the general principles of the bill, 
even though I have a few questions about detail. 

Nature conservation is an end in itself. We 
should want Scotland to follow a strategy that 
meets our commitments under the United Nations 
Convention on Biological Diversity and we should 
welcome the opportunity to overhaul and improve 
our system of designating sites of special scientific 
interest, but there is more to the bill than that. 

It is essential to the future of Scotland’s 
economy that we take the steps that are 
prescribed in the bill. Scottish agriculture will not 
survive unless we proceed on a basis of 
sustainability and a great deal of business—not 
least in tourism, our biggest industry—is 
dependent on Scotland’s image as a country with 
a clean environment, which provides a wide and 
fascinating variety of plants, birds, animals and 
habitats, so we must ensure that that continues. 

The basic thrust of part 1 of the bill, which is 
about the duty to further the conservation of 

biodiversity, is to be welcomed, but I agree with 
the committee that there is a need for more clarity 
on the definition of biodiversity. It seems strange 
that the bill seeks to introduce a duty on all public 
bodies and office holders to further the 
conservation of biodiversity without providing a 
working definition of what the term “biodiversity” 
actually means. 

It is true that the fact that the bill talks about 
regard being paid to the UN Convention on 
Biological Diversity provides a definition by 
implication, but if that definition is to be adopted as 
the Scottish definition, we should make that clear 
in the bill. Alternatively, if it is thought that the UN 
definition is not appropriate, the bill should provide 
an alternative definition. The bill should also do 
more than say that bodies should “have regard to” 
those principles. What sanctions are available if 
they do not have such regard? What will compel 
them to have such regard if they are not so 
minded? Let us not provide an easy opt-out right 
at the heart of the bill. 

The committee needed to have the framework 
for a biodiversity strategy in front of it during its 
stage 1 consideration so that we and our 
witnesses could analyse, rather than speculate on, 
how part 1 of the bill would operate in practice. At 
stage 1, speculation is not a sensible way for any 
committee to have to do its work and the situation 
will become even more problematic at stage 2 if 
we still lack the clarity that we needed at stage 1. I 
wonder whether the minister will reassure us that 
we will not have to continue with one hand tied 
behind our back. 

The committee has made a number of 
recommendations, with which I concur, on the part 
of the bill to do with SSSIs. For the purposes of 
the debate, I want to concentrate on three issues. 
A considerable number of environmental 
organisations, including SNH, have expressed the 
view that the statutory purpose of the SSSIs is 
drawn too narrowly and should be expanded to 
take into account other factors. 

In his evidence, the minister relied on the Joint 
Nature Conservation Committee guidelines, but 
surely we should take the opportunity that the bill 
presents to ensure the greatest possible degree of 
transparency, as that should dictate a rather more 
expansive and explicit statutory purpose than is 
currently envisaged. I look forward to the 
minister’s closing remarks on that. 

I also want to draw the minister’s attention to the 
concerns that the committee expressed about land 
management orders and nature conservation 
orders in paragraph 81 of its report. Those 
concerns reflect the SNP’s long-standing 
argument, which has been expressed frequently in 
various land reform speeches in the Parliament, 
that the ability to establish who owns and/or 
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manages land in Scotland is central to the ability 
of communities, both local and national, to make 
real progress. All the best intentions in the world 
will come to nothing if owners cannot be traced, so 
we should be prepared to impose a legal 
obligation of either disclosure of ownership or 
designation of a legal representative. I particularly 
look forward to the minister’s response to that 
point in his closing remarks. 

Equally, good intentions will not suffice if there is 
a lack of resources to carry out the designated 
work. Despite the minister’s assurances at stage 
1, there has to be real doubt about the ability of 
organisations to implement the legislation. I note 
that the Finance Committee shares SNH’s 
concerns on that. I hope that the minister will take 
on board those concerns and review how the extra 
work is to be funded. Robbing Peter to pay Paul, 
which seems to be what is likely to happen, is 
hardly a positive approach to this aspect of 
Scottish politics. 

Ironically, much of part 3 of the bill deals with 
problems of what might be called non-biodiversity, 
given that it deals with wildlife crime. The need for 
the new powers is great, but the resources will 
need to be available, particularly for the training 
and support of wildlife crime officers. Scotland 
currently has 80 specially trained wildlife crime 
officers who carry out investigative, educational 
and preventative duties relating to crimes against 
wildlife, but only two of them do so full time. 
Perhaps the minister will advise us what 
discussions he has had with the Association of 
Chief Police Officers in Scotland about the best 
way forward for policing the legislation. 

Members will already be aware of the 
controversy surrounding the proposed outlawing of 
snares. Strong opinions are held on the subject, 
but I believe that the committee has been sensible 
in taking the middle road. That means supporting 
the ban on the use of snares that are likely to 
cause injury while allowing the continued use of 
free-running snares for pest control and other land 
management purposes. I understand that that is in 
accord with the so-called Bern convention. The 
only comment that I would make on that is that it is 
ironic that the convention should be named after a 
city whose major tourist attraction is a bear pit. 
That seems something of a contradiction in terms. 

I have already expressed my concern that we 
have not yet had the opportunity to consider a 
wider marine environment strategy. It would help 
if, in his closing remarks, the minister could give 
us a clear steer as to the time scale within which 
that will be introduced. I hope that we will see the 
strategy in the lifetime of this parliamentary 
session. 

The bill is not yet perfect. It does not address 
areas that it perhaps should. Nevertheless, the bill 

is an important and significant step forward in 
protecting and conserving Scotland’s natural 
heritage. I am pleased to be able to support the 
bill’s general principles and look forward to 
working to improve it in committee. 

15:23 
Alex Johnstone (North East Scotland) (Con): 

As we all know, the Conservative party stands up 
for the interests of the countryside. In trying to do 
that over the past four years, we have on occasion 
found ourselves at odds with bills that were 
supported either directly or passively by the 
Scottish Executive. On this occasion it is pleasant, 
therefore, to come across a bill that appears at the 
outset to run in the same direction that we would. 

It is interesting that, although the Conservatives 
are fully supportive of the principles that lie behind 
the bill—as was the committee in its report—we 
also find that much remains in the bill that will be 
contested, discussed and possibly amended at 
later stages. The Conservative party wishes to 
preserve that constructive attitude during the 
passage of the bill. 

Let me consider the bill’s parts one at a time. On 
part 1, which deals with biodiversity, I would like to 
move quickly to thank the minister for the 
concession that he has already made to introduce 
a requirement that the Executive must produce a 
biodiversity strategy. It would seem strange to 
have all this legislation in place with all its good 
intentions, if the biodiversity strategy were to be an 
optional add-on at the end of the day. 

However, we have to be careful about what we 
do in relation to the biodiversity strategy while we 
are passing the bill. Although I agree with what 
Roseanna Cunningham said about how desirable 
it would have been to have had that strategy in 
front of us as we considered the bill, I also believe 
that it is appropriate that the strategy should be 
dealt with as secondary legislation, which will give 
us the option to reconsider it from time to time as 
time goes by. I therefore fully support the 
procedure that the bill will put in place. 

At the same time, we must take the robust 
view—as we should with all legislation—that the 
legislation should stand the test of time. There is 
also an argument that it should stand that blind 
test of being sound legislation without members’ 
having seen the secondary legislation on the 
biodiversity strategy. The argument can run both 
ways. 

I move on to part 2 of the bill. I have concerns 
about it, but there is much within it that I welcome. 
The main concern has not been expressed during 
the debate so far. It is about the role of SNH and 
how SNH is perceived in areas where sites of 
special scientific interest are being managed. 
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There is a belief that SNH is a secretive 
organisation that makes decisions without proper 
consultation and, in many cases, without proper 
information. There is a belief that it can take 
scientific evidence and advice and ignore it without 
giving any reason whatsoever. For that reason, 
SNH’s reputation has been undermined. Although 
I will stop well short of suggesting that SNH’s 
powers should be significantly curtailed at this 
stage, it is important that we take the opportunity 
presented by the bill to ensure that the future 
activities of SNH are more transparent and that 
the organisation is therefore more accountable 
than it has been in the past. 

The committee’s report has something to say on 
the role of the advisory committee on sites of 
special scientific interest. Evidence suggests that 
advice from that important committee has 
apparently been ignored when SSSIs have been 
allocated. It is unacceptable that that should 
happen without the reasons for those decisions 
being made public. Openness and transparency 
will reinforce the position of the decisions process. 

The bill also proposes that the Scottish Land 
Court should take on a dispute resolution role and 
I welcome that. At the same time, I express a view 
that was expressed to me by an individual who 
contacted me in support of the notion of the Land 
Court taking such a role. He also said that we 
must do nothing to the Land Court that will 
undermine the position that that organisation 
holds. He described the Land Court as an 
organisation to which anyone could roll up on their 
bare feet and expect to get a fair hearing. We 
must not take any action that institutionalises the 
Land Court to such an extent that it becomes a 
forum where only those who are able to afford 
expensive lawyers can get a fair hearing. 

Part 3 of the bill is significant and I and my party 
are keen to support it. It says quite a bit about 
poisoning and the control of pesticides. As a 
farmer who has had experience of controlling 
pesticides, I am aware that regulations are now 
run to such a standard that the bill will have no 
impact on the legitimate use of pesticides in the 
farming community. Consequently, I support the 
measures in the bill. 

However, when we consider some of the 
evidence on snaring, for example, we see the 
suggestion that alternatives to snaring might be 
the shooting or gassing of animals. If we accept 
gassing, we will encourage the introduction into 
the rural environment of chemicals which have in 
the past been misused, and might be misused 
again. Shooting can also be a dangerous practice 
in certain circumstances. Consequently, the 
committee has taken the fair view that it must be 
possible to continue to use snares under 
controlled circumstances in Scotland. I am 

therefore strongly supportive of the terms in the bill 
that define how that can be done humanely. I also 
support the principles that are set out in the 
committee’s report. 

With that, I offer the support of the 
Conservatives to the bill at stage 1. 

15:30 
Sarah Boyack (Edinburgh Central) (Lab): I 

wish to put on record that I am speaking as a 
Labour MSP and not as the convener of the 
Environment and Rural Development Committee. 

I congratulate the committee on its work on the 
issue, and I congratulate the clerks for producing 
an excellent stage 1 report. It is worth saying at 
the outset that we had such overwhelming support 
from all the political parties that are represented 
on the committee and from organisations from 
outwith the Parliament that were consulted that we 
were able to get into quite detailed scrutiny at 
stage 1. I welcome the minister’s responses so far 
to our detailed recommendations, and I look 
forward to his written response to those 
recommendations. We will consider his response 
carefully before we deliberate on our 
amendments.  

The Parliament gives us the opportunity to 
improve nature conservation and our environment 
and to tailor our legislation to meet Scotland’s 
specific needs. The first session of the Parliament 
legislated on national parks; this session will see 
the delivery of landmark nature conservation 
legislation. Our next priority should be to deliver 
legislation to protect our marine environment, 
which the committee considered at stage 1. We 
had particular concerns about how the bill related 
to the marine environment. I would like the 
minister to indicate a time scale for introducing a 
comprehensive marine strategy and to make a 
commitment to legislative proposals for such a 
strategy and to a bill on the subject.  

Another important issue that has been 
highlighted is the current fragmented state of 
nature conservation legislation in Scotland. The 
bill takes us a big step forward in addressing that 
issue. There is still work to do on the clarity of the 
definition of biodiversity in the bill. The introduction 
of a statutory purpose for sites of special scientific 
interest is a big step forward, but a number of 
concerns have been raised about whether the 
definition of statutory purpose in the bill requires 
amendment. If we consider the impact of the bill 
on the delivery of nature conservation, another big 
issue that we must consider is the reform of the 
common agricultural policy. That reform is a huge 
opportunity to improve agri-environment schemes 
and to deliver new schemes that will result in 
greater public benefit from farming Scotland’s 
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landscape. Labour wants Scotland to make the 
most of those flexibilities in CAP reform, and many 
of the bill’s provisions will greatly assist that 
process. 

I will reflect on the wildlife crime provisions in the 
bill and then I will move on to the implementation 
of the bill’s provisions and how that will be funded, 
as much work needs to be done on those issues.  

Snaring was one of the most contentious and 
difficult issues that the committee dealt with. The 
committee heard evidence from individuals and 
organisations with strongly held and differing 
views. I was disturbed by the pictures of maimed 
and injured animals that were circulated to us as 
evidence. The challenge for the committee is to try 
to be pragmatic on the evidence we received from 
the land management sector and from the animal 
welfare sector. The difficulty the committee faced 
is that there are no easy choices in relation to pest 
control. Shooting and poisoning can cause 
suffering and can injure or kill the wrong animals. 
Even without a full ban on snaring there is a lot 
more that can be done, such as stricter 
enforcement and tougher rules. The committee 
has recommended a number of changes to the 
snaring provisions, which we believe would make 
them more enforceable and would improve animal 
welfare. The new provisions that the minister is 
considering producing on recklessness and 
responsible management will also push land 
managers and owners in the right direction. Those 
are issues that we must return to at stage 2 to 
ensure that the detail in the bill is right.  

In addition to the snaring provisions that 
members have commented on, the bill improves 
on existing wildlife crime legislation on, for 
example, poisoning of birds such as red kites, egg 
stealing and dolphin welfare. If we take those 
measures and the measures contained in the 
Criminal Justice (Scotland) Act 2003, we will in 
future have strong and comprehensive legislation 
to tackle wildlife crime. We on the Labour benches 
welcome that.  

I want to concentrate on the issue of how the bill 
will be implemented and how the measures will be 
funded. Stakeholders such as public bodies and 
local authorities throughout Scotland will be 
working to implement the bill, but they will need 
clear guidance to ensure that they get it right. To 
deliver on the biodiversity duty, ministers will have 
to consider additional funding to ensure that public 
bodies undertake the biodiversity work that the bill 
should bring through. 

The minister told the committee that he believed 
that the current budget for the implementation of 
the bill was adequate. However, both the 
Environment and Rural Development Committee 
and the Finance Committee, along with a range of 
external organisations, are concerned about the 

stretching of budgets to make the bill work. I 
remain concerned about the work of key 
organisations such as SNH. We know that SNH is 
being forced to relocate and the last thing that we 
want is budget displacement to take place, moving 
resources from other priorities to implement the 
bill. We need the minister to examine further the 
budget issue as the bill proceeds through 
Parliament. 

The Scottish Labour Party is committed fully to 
seeing the bill on to the statute book. Through 
committee scrutiny, we will work to improve the bill 
that the minister has introduced so that we can get 
on with the task of protecting Scotland’s 
environment and wildlife. We support fully the 
principles of the bill. 

15:36 
Mr Mark Ruskell (Mid Scotland and Fife) 

(Green): I welcome the bill. There is a good deal 
of consensus around its basic principles, which is 
down to the good policy development process that 
was followed from the outset. The Executive 
needs to continue to be responsive to the 
consensus that exists in the Environment and 
Rural Development Committee and in civic society 
to deliver an effective piece of legislation. At the 
moment, the bill has the promise of being 
effective, but it will require amendment at stage 2 
to turn it into a piece of legislation of which the 
whole Parliament, including the Scottish Green 
Party, can be proud. 

I want to mention briefly two aspects that are not 
included in the scope of the bill. First, marine 
issues, which Sarah Boyack mentioned, are left 
out. That is acceptable only if a Scottish marine 
strategy progresses a review of marine legislation, 
leading to reform within the next two years. 
Secondly, the local site network throughout 
Scotland is of major importance to nature 
conservation, but if the promised action to develop 
local site systems fails, as it appears to be failing, 
it might be necessary to incorporate local sites into 
the bill at stage 2. I would appreciate the minister’s 
thoughts on that point. 

Various amendments were suggested in the 
committee’s evidence taking and they will be 
considered further at stage 2, but I will focus on 
biodiversity and a biodiversity framework. First, 
biodiversity needs to be defined in the bill, in line 
with the definition in the UN convention on 
biodiversity. Secondly, the bill must require 
ministers to put in place a strategy, rather than say 
that they “may” do so. I was glad to hear the 
minister’s commitment to changing the wording of 
the bill to that effect. A vague power to designate a 
strategy is arguably no improvement on the 
existing situation; a law has to require action. 
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Thirdly, and most contentiously—the issue was 
brought up in Shiona Baird’s intervention on the 
minister—the bill must define a framework for 
action to take place. That does not mean 
enshrining certain actions into law for all time. It 
means setting into legislation a process that has to 
be stuck to for the development, implementation 
and monitoring of biodiversity strategies. In no way 
would that prescribe the exact detail of what 
should be in the strategies, but it would ensure 
that they will happen and that certain key themes 
will not be forgotten, such as a requirement to 
focus on priority species and habitats. 

There are many precedents for a legislative 
requirement for plans to be developed, 
implemented and monitored on a cyclical basis, 
such as the framework for riverbasin management 
plans in the Water Environment and Water 
Services (Scotland) Act 2003. I do not see the 
point of introducing legislation that is so loose that 
it could lead to inaction or to important aspects 
being left out of implementation. When we ask 
people in the business sector, voluntary sector or 
public sector whether they work with a defined 
strategy, with objectives and targets to meet along 
the way, the answer is always yes.  

I do not understand the minister’s reluctance to 
legislate in areas that require action by other 
bodies. Civic society wants a framework for a 
biodiversity strategy put into legislation, and its 
commitment to deliver is there. What is lacking is a 
matching commitment from the Executive. The 
minister needs to show leadership. The Deputy 
Minister for Environment and Rural Development 
agreed with my colleague Shiona Baird several 
weeks ago when he said that a framework should 
be outlined in the bill. I take it that the minister is 
reconsidering that aspect of the bill, as the 
committee requested. Is he ready to report back or 
even to lodge an amendment that, presumably, we 
could all sign up to happily? 

As with the need for an effective biodiversity 
framework, an underlying concern with the bill, 
which relates to its effectiveness in delivering on 
its objectives, is to do with resourcing. As Sarah 
Boyack mentioned, CAP reform provides the best 
chance of resourcing the improvements that are 
needed in biodiversity. The bill must make 
biodiversity central when consideration is given to 
what to do with the hundreds of millions of pounds 
of taxpayers’ money that is put into farming every 
single year in Scotland. 

If CAP reform delivers the status quo, however, 
the implementation of the bill will fail. The 
minister’s suggestion in committee that refocusing 
existing budgets would provide the resources that 
are needed for the implementation of the bill is 
worrying. Does that mean a displacement of the 
existing work that is being undertaken by public 

bodies? The Executive needs to discuss urgently 
with SNH what revisions will have to be made to 
existing budgets if the bill is to be fully 
implemented. 

Unless the improvements in police powers can 
be matched with an increase in resources, the 
police will find it very difficult to add the new duties 
to their work load. The resourcing issue is crucial 
in that respect because, as we know, the reported 
wildlife crime rates are only the tip of the iceberg. 

The Green party has no problems with the 
general principles of the bill and we will support it. 
However, many amendments will be required at 
stage 2 to ensure that the bill will safeguard and 
regenerate the ecology of Scotland. I hope that the 
minister will show leadership and lodge many of 
the amendments that have been suggested at 
stage 1. 

15:41 
Maureen Macmillan (Highlands and Islands) 

(Lab): I speak in support of the general principles 
of the bill, which has been welcomed widely 
outside and inside the chamber.  

In spite of what the minister said in his opening 
speech, I have some concerns that the bill neither 
makes sufficient mention of geodiversity nor 
provides sufficient protection for our geological 
heritage. I believe that that heritage needs similar 
protection to the protection that is to be given to 
wildlife in the amendments to the Wildlife and 
Countryside Act 1981 that are contained in the bill. 
I hope that I can persuade the minister and the 
Parliament of that—I should say that I am 
considering the stage 2 amendments that I will 
lodge to allow us to debate those issues further. 

In particular, I would like to see reference being 
made in the bill to the protection of Scotland’s 
internationally important fossil heritage. Professor 
John McManus raised the matter in evidence to 
the committee, but it had been brought to my 
attention previously by Jack Saxon, a 
palaeontologist from Caithness who is a member 
of the Caithness fossil group. 

I ask the indulgence of members before I give a 
short lesson in geology. About 380 million years 
ago, Lake Orcadie stretched from Shetland 
through Caithness, east Sutherland, Easter Ross 
and the Black Isle to the Moray and Aberdeenshire 
coast. Fossil fish of world importance are now to 
be discovered in the laminated siltstone that is to 
be found in the Orkney and Caithness flag 
quarries as well as along the Moray coast.  

Members who are familiar with the life and work 
of Hugh Miller, the quarryman from Cromarty who 
was an eminent political and religious writer of the 
19th century and one of the fathers of modern 
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geology, will be aware of the importance of the 
region to our national geodiversity. If I were still a 
teacher and members were my class, I would now 
ask the minister to pass around some examples of 
tiny ammonite fossils that I collected some years 
ago at the Eathie burn on the Black Isle. I would 
also show members photographs of fossil fish 
from Lake Orcadie, one of which was first 
discovered by Hugh Miller. 

When I visited Our Dynamic Earth recently, I 
noted a book for sale on how to build up a fossil 
collection and the fact that fossils were for sale. 
There was no indication that fossils were anything 
other than fair game for the collector. 

Members should note that we are no longer 
allowed to dig up wild flowers, nor are we allowed 
to collect bird’s eggs. Indeed, the penalties for 
robbing the nests of rare birds of prey are severe. 
What of the rare fish fossils in Orkney and 
Caithness, however? Collecting ammonites may 
be seen to be akin to picking daisies. However, 
the fish fossils that are to be found at sites such as 
Achanarras quarry near Thurso are like rare 
orchids or sea eagle eggs, except that, unlike 
flowers, they cannot be grown again from seed 
and, unlike birds, they cannot breed again another 
year. Once the fossils are removed, they are lost.  

Achanarras quarry has the largest number of 
fish genera in the world, yet its protection is 
minimal when compared with lesser sites in other 
parts of the world. Achanarras quarry belongs to 
SNH and is an SSSI. This year, it will cease to be 
a national nature reserve because it is feared that 
the site is no longer safe for the general public to 
visit.  

Although people are supposed to have a permit 
to collect a limited number of fossils from the 
quarry floor, that does not deter the fossil thieves 
who, like rare egg collectors, steal for their own 
very private collection or have a lucrative market 
waiting. They attack the quarry face, often 
destroying good examples of fossils in their search 
for the most valuable ones. Specimens stolen from 
Caithness or Orkney quarries can fetch up to 
£20,000 in Germany and can be found in German 
museums. Indeed, Caithness fish fossils can be 
found on sale in other parts of Britain. 

These fossil stealers are not scientists. They are 
businessmen, who come equipped with great 
diamond-toothed chainsaws to rip into the stone in 
search of valuable prizes and who, as they cut, 
destroy the environment and rob us of our 
geological heritage. As a result, I urge the minister 
to include rocks, fossils and minerals in the bill’s 
preamble and to make it plain in the bill that fossils 
and so on are explicitly included in third-party 
damage to an SSSI or a nature conservation area. 

Furthermore, I ask the minister to consider 
including in the guidance on the bill a list of named 
fossil types that are not to be removed without 
authorisation, whether or not they are in an SSSI 
or an NCA. There is a significant problem with 
designating fossil sites as SSSIs. When a fossil 
site is so designated, it becomes a focus for fossil 
theft. Many now see Achanarras as a sacrificial 
site that protects other sites by attracting 
collectors. As a result, I want the bill to be 
amended to protect our geological heritage in the 
same way that part 3 seeks to protect wildlife. 

There is also a need for police training. At the 
moment, officers will carry out stop-and-search 
exercises on cars, looking out for the equipment 
that signifies an egg thief. It should also be 
possible for the police to spot stone-cutting 
equipment, to recognise fossil types and to gather 
intelligence on habitual culprits. Although I realise 
that such measures cannot guarantee success, I 
believe that an explicit inclusion of fossils in the bill 
will help local people in the north of Scotland to 
protect their geological heritage in the same way 
that the people of Mull protect their sea eagles. I 
also hope that it will have the same effect in other 
parts of Scotland, because the north is not the 
only area where rare fossils are found and need 
protection. 

We must also indicate to the Crown Office and 
the judiciary that such environmental crimes are to 
be taken seriously and dealt with severely. What is 
important is not just the monetary value of the 
thefts but the incalculable harm that is done to the 
environment. The same is true of, for example, 
illegal salmon netting. Such netting has been the 
cause of death for two of the Moray firth dolphins, 
which make up the only dolphin population in 
Scotland. When such cases come to court, 
judgment must be based not just on the value of 
the catch but on the potential effect of illegal 
netting on the dolphins. 

I support this most important bill. However, I ask 
the minister to consider whether the matters that I 
have raised can be included in the bill or in the 
guidance on it. 

15:48 
Bruce Crawford (Mid Scotland and Fife) 

(SNP): First of all, I congratulate the minister on 
introducing this important bill for consideration. 
After all, many issues related to nature 
conservation law in Scotland need to be 
addressed. At this point, I should also congratulate 
the Environment and Rural Development 
Committee on its thorough stage 1 examination of 
the proposals. 

The bill is a good stab at setting the appropriate 
framework, but some important areas will need to 
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be strengthened. Although I am glad that the 
minister has begun that process so positively this 
afternoon, there is still some way to go. 

I want to concentrate on how the bill can 
improve deer management in Scotland. No one 
can doubt the majesty of Scotland’s largest animal 
or can fail to be moved by the sight of a deer 
running across the open hills or foraging for food 
in one of Scotland’s woodlands. However, 
although deer might be Scotland’s largest and 
noblest beasts, we must urgently address the 
issue of their fast rising numbers. 

I do not know how many of my colleagues have 
had the chance to read the excellent report 
“Impacts of Wild Deer in Scotland—How Fares the 
Public Interest?”, which was produced by WWF 
Scotland and the RSPB Scotland. 

Mr Jamie McGrigor (Highlands and Islands) 
(Con): Although I agree that it is possible that 
there are too many deer in some parts of 
Scotland, does the member agree that in many 
parts of Scotland the numbers of deer have fallen 
to record low levels because of the Forestry 
Commission’s decimation and slaughter policy? 

Bruce Crawford: I certainly do not agree with 
much of the intent behind Jamie McGrigor’s 
statements. For example, around the area that I 
know—the Stirling area—the Forestry Commission 
has done a superb job in bringing back the habitat. 
That would never have happened if it had not 
taken out some of the deer. 

I recommend the report that I have mentioned to 
my colleagues. Let us look first of all at what the 
document says about the numbers of deer. It says 
that, as far as red deer on the open hill are 
concerned, the Deer Commission for Scotland’s 
annual report for 2001 gives an approximate figure 
of 300,000. The estimated numbers of red deer in 
woodland, according to the report, is 100,000. 
That provides a conservative estimated total of 
400,000. It is conservative, because the report 
says that the true figure is likely to be much closer 
to 454,000. The numbers of red deer alone have 
doubled since 1974, when the figure stood at 
200,000. The same can be said for roe deer, 
whose numbers are expanding, and for other 
species of deer in Scotland.  

The numbers need to be reduced significantly, 
not only to protect the deer’s own habitat but 
because their increasing numbers are impacting 
on every person who works, lives and enjoys the 
wildlife in rural Scotland. As well as having a 
negative impact on rural communities and on 
wildlife, high deer numbers are holding back the 
rural economy. Walking, climbing and green 
tourism in general are of increasing importance to 
that rural economy.  

Mr McGrigor: Will Mr Crawford give way? 

Bruce Crawford: I have already given way to 
Jamie McGrigor once and, quite frankly, his point 
was so ridiculous that I am not going to give way 
again at this stage. 

Not only would a reduction in deer numbers be 
good for the species itself, allowing people to see 
the deer in the wild in their best condition, but it 
would add significantly to the experience of visiting 
Scotland by allowing a more diverse landscape to 
return.  

On the impact on biodiversity, the report states:  
“The greatest impact which deer have on biodiversity will 

result from changes to soils and vegetation caused by deer 
grazing, trampling etc. Loss or degradation of native 
woodland, upland heaths and mires etc will have a knock-
on effect on wildlife which is dependent on these habitats”.  

Experience from other countries has also shown 
that, where deer densities are held at lower levels, 
foresters are able to regenerate woodland 
naturally, without the substantial extra cost of 
fencing and replanting.  

I therefore urge the minister to consider 
introducing at stage 2 amendments in the 
following areas. First, the compulsory control 
powers available to the Deer Commission for 
Scotland under section 8 of the Deer (Scotland) 
Act 1996 have never been used, simply because 
they are far too cumbersome. Although the 
voluntary powers have worked pretty well, in 
situations where a landowner is unwilling to co-
operate, the Deer Commission for Scotland is 
virtually toothless. 

Mr Ted Brocklebank (Mid Scotland and Fife) 
(Con): Does Bruce Crawford accept that the Deer 
Commission for Scotland itself is not advocating 
any strengthening in the powers to cull deer? As 
he rightly says, it has powers, and it is not 
suggesting that there should be any extra powers.  

Bruce Crawford: Oh, yes it is. I think that Ted 
Brocklebank should take a look at the Official 
Report of the Environment and Rural Development 
Committee meeting at which the director of the 
commission said:  

“We also feel that section 8 is a rather difficult and 
convoluted piece of legislation that is not designed to be 
used easily.”—[Official Report, Environment and Rural 
Development Committee,12 November 2003; c 413.] 

I do not know which report Mr Brocklebank has 
been reading, but that is what the report that I 
have been reading says.  

The process needs to be simplified in the public 
interest. If that means that the cosy relationship 
that sometimes exists between the Deer 
Commission for Scotland and landowners is put at 
risk, so be it. As I have already explained, such a 
move might even get support from the Deer 
Commission for Scotland itself.  
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Secondly, there is another argument that, to 
avoid unnecessarily protracted and expensive 
procedures, a further simplification could be 
achieved by removing the requirement for the 
Deer Commission for Scotland to establish serious 
damage to agriculture and the nature environment, 
leaving only the need to prove damage. That 
move would have the positive effect of protecting 
and enhancing biodiversity. A definition of what 
constitutes damage would also be a step in the 
right direction; such a definition does not exist at 
the moment.  

It is time for the minister to make some bold 
moves on controlling deer in Scotland. The 
question is, does he have the will? Perhaps, in 
summing up, he will let me know.  

15:54 
Mr Ted Brocklebank (Mid Scotland and Fife) 

(Con): Scotland’s beautiful and diverse 
countryside is, of course, one of its priceless 
assets. Through a unique combination of 
circumstances, including history, the weather and 
good custodianship, the rural environment of 
Scotland is as distinctive as it is irreplaceable.  

Broadly speaking, we believe that the bill will 
help to preserve and conserve our natural heritage 
for future generations. We support any 
improvement in biodiversity. We also welcome the 
introduction of compensation for the management 
of SSSIs, although our comments on that section 
highlight some wider reservations that we have 
about the bill—namely, that a reasonable level of 
compensation should be identified to ensure that 
the money provided by the Executive is 
commensurate with any cost to landowners, so 
that it can make a realistic difference to those 
affected by the SSSIs.  

The same reservations on finance apply to 
aspects of part 3, which toughens the rules to end 
wildlife crime. The Finance Committee, of which I 
am a member, is concerned that there will be 
insufficient funds for the increasing case loads of 
wildlife officers and Scottish Natural Heritage. 
Those concerns will have to be addressed at a 
later stage. 

Although I broadly welcome the increase in 
powers for SNH, I share Alex Johnstone’s view 
that a breath of fresh air should be allowed to flow 
through the corridors of that body. In particular, we 
believe that SNH should give more attention to 
fostering a partnership relationship with 
landowners rather than continue with the current 
approach, which is perceived to be adversarial. 
Although Scottish landowners as a breed have not 
had the most sympathetic press over the years, 
the fact is that, without their efforts and the large 
investment that they have made in rural Scotland, 

we would not have the diverse and beautiful 
countryside that we have today. Certainly, there 
are bad landowners, but the trumpeted sins of the 
tiny minority should not be visited on the very large 
majority of decent, caring owners and 
stakeholders. 

In that connection, I come to the vexed question 
of red deer—a species that is not mentioned 
specifically in the bill, although deer perhaps 
contribute more to the Highland economy than any 
other species. Without deer stalking and the 
injection of funds that that pursuit brings to the 
remotest glens— 

Rob Gibson (Highlands and Islands) (SNP): 
Does the member accept the fact that the species 
that contributes most to the Highland economy is 
the human species, not the red deer? 

Mr Brocklebank: The member is absolutely 
right, but the human species would not be in the 
Highlands in the same numbers without the 
presence of the red deer and annual stalking. 

Rob Gibson: Will the member give way? 

Mr Brocklebank: No, Rob Gibson has had his 
opportunity. I will press on. 

The emptying of the glens that would result if 
deer stalking was abandoned would make the 
original clearances look something like a family 
flitting, in my view. 

Bruce Crawford believes that the Deer 
Commission should be given greater powers to 
cull deer, and he mentioned the report by the 
WWF Scotland and RSPB Scotland on deer 
numbers. The fact is that no one—including the 
Deer Commission—has any real idea whether 
there are too many deer on Scotland’s hills. 
However, there are certainly areas of great 
concern. Glen Feshie, for example, and Inverpolly, 
in Sutherland, are especially under pressure. 

Each year, the Deer Commission seeks to 
identify approximately eight priority sites where 
deer pressure is most acute. Nevertheless, deer 
counts are carried out only approximately every 
seven years. Those counts are only snapshots 
and provide unreliable evidence, at best, 
especially as deer are no respecters of 
boundaries, estate marches or the like. Certainly, 
no one would argue that SSSIs must be protected 
from the ravages of deer; however, many parts of 
the Highlands are understocked, as Jamie 
McGrigor has underlined. 

Bruce Crawford: I accept some of what the 
member says about the figures that are available, 
but the point is surely whether he supports what I 
said about potential amendments. I do not see 
how that, in any way, shape or form undermines 
what he is saying. 
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Mr Brocklebank: I will deal with that in the next 
three sentences. 

I believe that the best people to manage deer in 
the Highlands are the landowners and estate 
factors who make up Scotland’s 60 deer 
management groups. The Deer Commission 
attends all the committee meetings of those 
management groups. I find it surprising that Bruce 
Crawford is calling for more powers for the Deer 
Commission when it already has clear powers 
under section 8 of the 1996 act to control deer 
numbers on land where they are considered to be 
excessive. The fact is that the Deer Commission 
has decided not to use those powers—nobody has 
been leaning on it—and agrees that the way 
ahead is through co-operation and voluntary 
participation by landowners. 

Bruce Crawford: Will the member take an 
intervention on that point? 

Mr Brocklebank: No. I am just finishing. 

We do not believe that the Deer Commission 
seeks or requires any extension of its existing 
powers relating to the compulsory culling of deer, 
and we would draw that to the attention of the 
minister when he comes to look at amendments 
for stage 2. 

15:59 
Nora Radcliffe (Gordon) (LD): I feel that I 

should be standing up and saying, “Oh deary 
dear,” but I shall resist. 

I express my pleasure at having arrived at this 
stage of the consideration of the Nature 
Conservation (Scotland) Bill and I add my thanks 
to all those who have contributed to getting us to 
this point. The stage 1 consideration has been, in 
some respects, unusually detailed, reflecting the 
bill’s long gestation and the degree of consultation 
and input. It seems a long time since the 
publication of “The Nature of Scotland: A Policy 
Statement”. Indeed, it has been a long time—the 
statement was published in March 2001. However, 
I still think that the document was by far the most 
attractive that the Scottish Executive has produced 
in five years and I should add that the content 
matches the quality.  

There is still detailed work to do on the bill, but it 
is basically sound, as is widely recognised. 
However, it is not the final word on nature 
conservation. It is important to stay focused on 
getting the bill right—but only after a small 
digression at this point. 

The bill deals with SSSIs, but not with local 
sites. I do not think that those should be covered 
in the bill, but I am given to understand that SNH 
was charged with undertaking a review of, and 
with developing some common standards for, the 

treatment of the 3,000-odd local sites in Scotland. 
Many of those local sites are of SSSI calibre and 
could be spares to draw on if replacement SSSIs 
are needed. I would find it useful if the minister 
said whether SNH has been charged to do that 
work and if he outlined the probable time frame for 
that. 

The bill is not the vehicle for tackling every form 
and level of designation, for rationalising the 
plethora of legislation that deals with nature 
conservation and for ensuring the proper 
protection of the marine environment, but it has 
been encouraging to hear from ministers that the 
last two matters—in particular the protection of the 
marine environment—are high on their agenda 
and are on the near rather than the far horizon. 

On the very near horizon is a Scottish 
biodiversity strategy. All members of the 
committee and the Minister for Environment and 
Rural Development agree that the bill should 
require a strategy to be designated. Our challenge 
is to ensure that the bill states unequivocally what 
the size and shape of the strategy should be; we 
need to create the right-sized hole for the desired 
strategy to fit into while being clear about what 
should properly be in the strategy and what should 
be in the bill. 

Part 2 of the bill deals with SSSIs. We will have 
to consider whether there should be—as has been 
suggested—a statutory purpose for SSSIs, which 
would include both the notification and designation 
side and the management and protection side. 

In general, I welcome the greater openness and 
transparency and the shift in emphasis towards 
positive management that the bill will deliver. I am 
also interested in the enhanced role of, as Alex 
Johnstone described it, that excellent body the 
Scottish Land Court. I wonder whether that could 
be a straw in the wind that indicates the future 
development of an environmental court with an 
even wider scope. Again, that is not for the bill, but 
it is an important future item. 

If all the proposals for improved processes and 
approaches are to work properly, it is necessary to 
ensure that the resource implications have been 
fully and adequately identified and will be met. The 
committee’s report flags up concern on that front. 

Part 3 of the bill relates to wildlife crime and 
builds on the legislation that was passed in the 
previous session of Parliament. Again, I hope that 
the outcome will be not only greater transparency 
and openness, but better law and a better 
understanding of the law on the part of 
professionals and the public alike, all of which 
should enhance enforcement. There are issues on 
which the committee has sought clarification—
those are detailed in the report. 
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The subject of snaring received significant 
attention from the committee while it was taking 
evidence on the bill. A wide range of views was 
heard and many of the representations have been 
acted on. We were effectively lobbied by animal 
welfare groups, which would infinitely prefer a 
complete ban on snaring. However, we came to 
the view that a blanket ban on snares is not 
currently a practical option because of the lack of 
suitable alternative methods for effectively or 
humanely controlling vermin. Alternative methods 
of pest control are available, but we note in our 
report the reservations of land management 
practitioners about their effectiveness. 

Although I acknowledge the strongly held views 
on the matter, I agree that free-running snares 
should continue to be available as a method of 
pest control until an alternative that can fully 
satisfy both animal welfare and land management 
objectives is developed. The bill includes a 
number of measures that are aimed at improving 
the operation and effectiveness of snaring. It will 
be important to ensure that those provisions are 
sufficiently tightly drafted and properly enforced, 
so that any irresponsible use or misuse of snares 
is firmly dealt with. 

There are particular difficulties associated with 
dealing with wildlife crime because, not 
surprisingly, it is usually perpetrated in wild and 
remote areas. A careful balance will have to be 
struck between the practicalities of bringing a 
prosecution and the protection of civil liberties. 
Those practicalities include single-witness 
evidence and the question of what constitutes 
reasonable powers of entry and search without a 
warrant. 

There will be considerable resource implications 
if the police are to be able to deal effectively with 
wildlife crime. My local police force, Grampian 
police, has seven designated wildlife liaison 
officers, who are backed up by crime analysis and 
are allocated one day per month on which to work 
proactively on wildlife crime. That is a significant 
commitment and has to be met from existing 
resources. In due course, I would like police 
funding allocations to recognise the impact of the 
devotion of resources to wildlife crime on the 
police forces that choose to use resources in that 
way. 

The Nature Conservation (Scotland) Bill is a 
good bill and it has been widely welcomed. I look 
forward to helping to make it even better and I 
commend it to the Parliament. 

16:05 
Dr Sylvia Jackson (Stirling) (Lab): I start by 

declaring an interest, as I am a member of the 
RSPB committee for Scotland and of the cross-

party group in the Scottish Parliament on animal 
welfare. I am not a member of the Environment 
and Rural Development Committee and I 
appreciate the chance to speak in today’s debate, 
as many members know more about the subject 
than I do. 

I welcome the bill, which represents a genuine 
attempt to consider important conservation issues. 
I will mention one or two issues in particular and 
perhaps some that have already been mentioned 
in the context of how the bill might be improved. 

Part 1 of the bill deals with biodiversity. I 
welcome the fact that the minister said that he 
would reconsider the definition of natural heritage, 
but I agree with Roseanna Cunningham and 
others that there is a need for a definition of 
biodiversity. Roseanna Cunningham suggested 
that, if the definition is not linked to that in the UN 
Convention on Biological Diversity, there should 
be a separate one. I agree that the inclusion in the 
bill of a definition is necessary. 

The Environment and Rural Development 
Committee’s report argues that the bill should 
relate biodiversity to the wider context of 
sustainable development. RSPB Scotland and 
other agencies regard the biodiversity strategy as 
very important, in part—at least—as a framework 
that can consider priority species and the action 
that is required in implementation, monitoring and 
reporting. We need the biodiversity strategy and 
the committee was concerned that it was not able 
to scrutinise it—or even an outline version of it—
before the bill was introduced. It is essential that 
agencies have access to a framework for the 
strategy, so that they can work with it to move 
forward and work in partnership. One good thing 
about the bill is that it has already led to much 
partnership working among the various agencies, 
the Executive, the committee and others. 

On the sections on land management in part 2, 
a general issue has been raised about the need 
for conservation matters to be high on the agenda 
for the reform of the common agricultural policy. I 
am sure that the minister will take that matter 
forward. On land management orders and nature 
conservation orders, the need to ascertain who 
owns what land is critical. Again, Roseanna 
Cunningham made that important point. Bruce 
Crawford talked about deer, although I do not think 
that he raised the issue—I apologise if he did and I 
missed it—of how land management orders will 
interact with the Deer (Scotland) Act 1996. 

The Finance Committee and the Environment 
and Rural Development Committee have 
expressed concerns about the resource 
implications of the bill. As Sarah Boyack 
emphasised, the matter should be reconsidered—I 
notice that the Environment and Rural 
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Development Committee’s report suggests that 
SNH discuss the issue with the Executive. 

I welcome the introduction of a recklessness 
principle in relation to part 3. I note that ACPOS 
thought that the proposals represent a “major step 
forward”. 

Much has been said about snaring, which is 
obviously a big issue in the cross-party group on 
animal welfare—I am sure that it will continue to 
be discussed for a long time. The committee’s 
report raised concerns about training and about 
the different snares that can be used and it 
recommended that the Executive liaise with the 
Department for Environment, Food and Rural 
Affairs about information from the current trials of 
different kinds of snares. Perhaps the minister will 
comment on that. 

One of the main issues that the Subordinate 
Legislation Committee, which I convene, had with 
the bill relates to paragraph 17 of schedule 6, 
which concerns the alteration and updating of the 
lists of birds, animals and plants that are eligible 
for special protection. We thought that, although 
there has to be flexibility to enable the lists to be 
changed, it would be preferable if the power 
associated with that were exercised through an 
instrument subject to the affirmative rather than 
the negative procedure. We realise that a means 
is available to the Executive by which it can notify 
local authorities and that the mechanism allows 
subsequent objections to be lodged and a public 
inquiry to be held if ministers so decide. However, 
we think that that would be a lengthy and 
expensive process and that it would be far better 
to use the affirmative rather than the negative 
procedure. 

A constituent of mine mentioned an omission in 
the bill in relation to nest sites of birds of prey. The 
bill says that sites are to be protected only while 
they are in use. It has been suggested that that 
provision should be extended, as should the 
provision relating to communal roost sites. 

I congratulate the Environment and Rural 
Development Committee on its report, which is 
extensive—clearly, a lot of work has been done on 
the matter. The committee attempted to take a 
broader view than the bill does, by examining the 
marine strategy that Sarah Boyack mentioned, 
and it has considered how it can set in motion a 
constructive dialogue with the Executive on many 
issues. Although we have not yet got very far on 
geodiversity, I am sure that that battle will be 
extended. A lot of work remains to be done, but I 
propose that, as the committee suggests, we 
accept the general principles of the bill. 

16:11 
Ms Rosemary Byrne (South of Scotland) 

(SSP): The Scottish Socialist Party broadly 
welcomes the general principles of the Nature 
Conservation (Scotland) Bill, but we are 
concerned that the proposals do not go as far as a 
complete ban on snaring. When I consider the 
number of constituents who have notified me—
and, I am sure, other MSPs—of their concerns 
about the matter in the past week or so, I am 
disappointed by what I have heard in the chamber 
today. We have good reasons for seeking a 
complete ban on snaring. 

Alex Fergusson: Will the member explain to the 
chamber what her preferred alternative method of 
vermin control would be? 

Ms Byrne: As has been stated in the chamber 
already, people are examining alternative forms of 
vermin control. I am not going to come up with all 
the answers today; all I know is that the cruelty 
that is involved in snaring causes a great deal of 
concern in our communities and I am glad that I 
am highlighting that, as I do not think that anyone 
else in the chamber has done so.  

The bill addresses many of the issues that have 
been raised since the passing of the Wildlife and 
Countryside Act 1981. It will become an offence to 
use a self-locking snare, even if it is not calculated 
to cause bodily injury. It will become an offence to 
use other snares where they are calculated to 
cause unnecessary suffering. It will become an 
offence to set a snare that is likely to cause bodily 
injury to animals listed under schedule 6. Snares 
will have to be inspected once every 24 hours. All 
those changes are welcome, but they do not go far 
enough. The bill could be improved in principle 
and in terms of enforceability and could further 
enhance biodiversity and wild animal welfare by 
banning the use of all snares.  

Mike Rumbles (West Aberdeenshire and 
Kincardine) (LD): Will the member take an 
intervention? 

Ms Byrne: Not just now.  

The bill will not stop animals being trapped in 
snares and suffering severe stress for up to 24 
hours and it will not stop substantial numbers of 
non-target animals being caught in snares. 

According to a survey conducted by the Royal 
Society for the Prevention of Cruelty to Animals, 
103 of 246 animals snared in a given period were 
badgers. An RSPCA survey in 1983-84 found that, 
of the 360 snaring reports that RSPCA inspectors 
dealt with during their routine work, 150 involved 
cats, 52 involved badgers, 29 involved dogs and 
the remainder involved various animals including 
rabbits, hedgehogs, a deer, squirrels, a stoat, a 
polecat and a partridge. If members had seen the 
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results of a dog being caught in a snare, perhaps 
they would be more sympathetic to what I am 
trying to highlight. 

Nora Radcliffe: Will Rosemary Byrne give way? 

Ms Byrne: No, I do not have time. 

The problem is that there is very little difference 
between a legal snare and an illegal one and that 
the differences are not always clear—a bit of rust 
on a snare can make it illegal when it was once 
legal. Free-running snares have been mentioned. 
Have any members seen a fox that has been 
running for days attached to a free-running snare? 
How cruel that is; it is a terrible end for any animal, 
and we must think about that.  

The Bern convention has been mentioned. I feel 
that members were trying to justify the fact that we 
are not banning snares completely. I will quote 
again from the information that the League Against 
Cruel Sports passed on, because it did a good 
briefing and it is interesting to note what it says 
about the matter. It is concerned about  
“the compatibility of any form of snaring within the Bern 
Convention on Conservation of European Wildlife and 
Natural Habitats, in relation to the indiscriminate nature of 
snares. Hitherto, the reason cited for the compatibility of 
snares with the Bern Convention is that legal snares are a 
form of restraint and therefore do not kill unselectively. 
However, the evidence that even legal snares are lethal, 
whether through pressure necrosis or free-running snares 
starting to lock, puts compatibility within the Convention in 
severe doubt.” 

I therefore question the bill’s provisions on snares.  

The second matter on which I will focus is the 
retention of sites of special scientific interest in 
Scotland and the proposals to modernise the 
legislation. Those provisions are welcome, but it is 
important that the conservation of rare species 
and/or the irreplaceability of a particular habitat or 
species be criteria for SSSIs. One example is the 
protection of the bog bush-cricket at Dalbeattie. 
That was not covered in the legislation, so the 
planning permission for the landfill site there is 
going through. It is extremely sad that that 
extremely rare cricket and the rare bird life in the 
area were not protected. I hope that the bill will 
improve and strengthen the legislation for us. I ask 
the minister to review the state and status of local 
sites and to confirm that the Scottish biodiversity 
strategy will recognise local sites as a key 
mechanism for prioritising biodiversity action. 

16:18 
Christine May (Central Fife) (Lab): Like other 

members, I welcome the bill, which has had 
widespread support, as a step in the right 
direction. The Executive said that it would make 
sustainable development a priority and the bill 
provides a useful framework for the protection of 

wildlife and biodiversity, while allowing considered 
rural development.  

I particularly welcome the introduction of 
measures to allow control over third parties on 
SSSIs. I recall the difficulties that I had in a former 
life with industrial dredging for cockles on a beach 
that was an SSSI. The bill will help people to deal 
with such circumstances and all of us who have 
sensitive sites in our constituencies should 
welcome it. 

Certain aspects of the bill need closer scrutiny 
and, although some of those that I will mention 
have already been mentioned, it is important that 
we highlight those areas in which we believe work 
remains to be done. The minister mentioned the 
first such aspect in his opening remarks: the 
biodiversity strategy. I, too, feel that the bill could 
go a bit further and give a broad definition of what 
the strategy should be. The bill should not give a 
detailed definition, but some indication of what the 
strategy is, what it can do and what its aims are is 
needed in the bill to ensure that the strategy goes 
ahead. I hope that the minister will confirm that 
that is what he meant by his remarks. 

Another aspect that has been welcomed is the 
measure to protect birds in the breeding season. 
For some reason, reading about capercaillies 
during the lek conjures up images of David 
McLetchie and Brian Monteith in feather cloaks 
shaking their bottoms at each other and seeing 
who can hold his nose highest in the air. I have to 
say that I think David McLetchie would win every 
time, hands down.  

Ross Finnie: If had known about that, I would 
have banned it.  

Christine May: Indeed. However, one concern 
that has been raised with me is that the guidelines 
do not apply to certain nests outside the breeding 
season. Like others, I believe that they need 
protecting. Not every empty nest is important, but 
the bill could be altered specifically to protect, for 
example, the nests of ospreys and golden eagles. 
Those endangered birds return to the same nests 
year after year and a disruption to their breeding 
pattern could prove disastrous. I ask that 
consideration be given to that at stage 2.  

The bill does much to promote the welfare of 
raptors. Although the number of raptors is no 
longer declining, it is not on the increase, as 
people hoped it might be. I agree that raptors 
should be protected. However, constituents have 
raised concerns with me about raptors and 
increased predation on racing pigeons. Will the 
minister assure me that ways of minimising that 
predation will be considered, as was outlined in 
the Department of the Environment, Transport and 
the Regions’ United Kingdom raptor working group 
report of 2000? I have already written to the 
minister on that topic. 
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Alex Fergusson: Does the member accept that 
what she said about the non-increase in the 
number of raptors is a bit of a generalisation? I am 
sure that she would agree with the observations of 
many, including me, that some species of raptors, 
such as buzzards, are increasing enormously in 
number. 

Christine May: I accept that, for the purpose of 
making my point, I was generalising. To be fair, I 
do not have sufficient specific knowledge to 
answer the member in any detail.  

Alex Fergusson: I will have a chat with the 
member later.  

Christine May: Indeed. Coming from a rural 
background, I know about the raptor issues that 
affect farming communities and about the 
concerns that have been expressed by people 
who operate commercial fisheries. However, 
people with objections cannot be given licence to 
go back to the wholesale culling of raptors.  

Although the bill is welcome, it is not enough 
without the funding to back it up. That point has 
already been made by other members, but I make 
it again. It is all very well to bring in new 
legislation, new regulations and new guidelines, 
but land managers cannot be expected to foot the 
entire bill for implementation. Will support be given 
to councils and organisations such as SNH, which 
will bear the brunt of the cost? 

Finally, I thank the Environment and Rural 
Development Committee and the Minister for 
Environment and Rural Development for their work 
on the bill. I support the motion.  

16:22 
Eleanor Scott (Highlands and Islands) 

(Green): I thought at one point that I was not 
going to get an opportunity to speak in the debate, 
but I am glad that it has been so well subscribed to 
and that there is such an interest in the bill. With 
my committee deputy convener’s hat on, I echo 
the thanks that other members have expressed to 
everybody who has been involved in the bill. I give 
a special honourable mention to Sarah Boyack. 
This is the first time that I have been through the 
process, but she chaired what felt to me like a 
fairly intensive series of evidence-taking meetings. 
It seemed like quite hard work to me. I hope that 
the public out there realise that.  

I will go back to wearing my Green hat now. I 
welcome what the minister said in his opening 
speech. He used a nice phrase about our 
fundamental duty to conserve biodiversity and said 
that we cannot squander our environmental 
capital. That is important. For too long, 
Governments around the world—I am not singling 
any one out—have treated our natural resources 

as if they were interest, rather than capital. If we 
realise that we are dealing with capital, we will 
treat our natural resources rather better.  

The bill is much needed. In many ways, the 
most important part is the first and shortest: part 1, 
on biodiversity. Essentially, its measures are new. 
The other parts more or less contain 
improvements to existing legislation or beef up 
things that already existed. Part 2 deals with 
SSSIs, which are viewed as the jewels in the 
crown of our natural environment—at least, they 
are a representative sample of those jewels. The 
part on biodiversity, on the other hand, relates to 
the environment as everyone experiences it. I will 
mention in particular the importance of local sites. 
I would like the minister to undertake, as part of 
the Scottish biodiversity strategy, to provide 
guidance to local authorities and other public 
bodies on the implementation of their biodiversity 
duties at local sites. There are currently 3,000 
such sites, which are managed in diverse ways 
and to different standards, and we could do with 
looking into that. The local sites are the bits of 
natural environment that people see; not all SSSIs 
are visited by many people and some are quite 
remote.  

I welcome the minister’s confirmation that the 
Executive will amend the bill so that the Scottish 
ministers must—not just may—designate a 
biodiversity strategy. The strategy is a vital tool for 
protecting the whole of our natural environment 
and it should be taken seriously. The Greens 
agree with the committee’s conclusion that 
“Scottish Ministers should be obliged to report to the 
Parliament on an annual basis on the implementation of the 
biodiversity strategy”. 

For that report to be meaningful, the strategy must 
contain targets and an action plan, for which the 
bill should specify a framework. I hope that the 
minister can assure me that the Executive will 
support that. 

Part 3 of the bill, on wildlife crime, is very 
welcome, as it removes the perception that has 
existed that Scotland is rather soft on wildlife crime 
and on offences such as egg theft. In particular, I 
welcome the proposed powers to proscribe certain 
pesticides that are often implicated in illegal 
poisonings. I emphasise the committee’s view that 
the minister should consider an amnesty for such 
substances, as it would be inappropriate or 
dangerous for people to dispose of them via 
domestic refuse or sewerage. 

I do not have time to say much about part 2 of 
the bill, which deals with SSSIs, but I would like it 
to be recorded that I welcome the changes that 
the bill proposes to the designation and 
management of SSSIs, in particular the shift 
towards rewarding positive management. I hope 
that that will not only serve the cause of 
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conservation better but make for improved 
relations between SNH and land managers and 
communities—in the past, those relations have not 
always been characterised by trust. 

I welcome the provision to make the rules 
governing the use of snares more stringent. I also 
welcome Sarah Boyack’s suggestion that we firm 
up those provisions at stage 2. However, I would 
like to go further and to propose a complete ban 
on the use of snares. I echo much of what 
Rosemary Byrne said. The committee heard 
powerful evidence from animal welfare lobbies 
about snares, their effects and the suffering that 
they cause to animals that are caught in them. 
Under the Bern convention, snares should be 
used for restraint, but we heard from gamekeepers 
that almost all rabbits, in particular, that are caught 
in snares are dead when found. Perhaps not 
intentionally, snares are being used to kill rather 
than just to restrain, which is against the Bern 
convention. As Rosemary Byrne mentioned, there 
is also a significant bycatch of other animals in 
snares, such as otters, badgers and domestic 
pets. 

The United Kingdom is one of only five 
European Union countries that allow snaring. To 
be honest, I am not sure what happens in other 
countries. I would be interested to find out, as 
clearly they are not overrun by foxes or rabbits. I 
do not know what Germany, Austria or Italy do to 
kill their pests. I suspect that they shoot them. To 
prevent the intervention that I feel rumbling among 
Conservative members, I point out that a 
Macaulay Institute survey in 2000 found that 
snaring accounted for only 18 per cent of pest 
control, 70 per cent of which was carried out by 
lamping and shooting. Alternatives can be used. 

In committee, Alex Johnstone said that he 
preferred snaring to what he nicely termed the  
“artillery and poison gas route”.—[Official Report, 
Environment and Rural Development Committee, 26 
November 2003; c 541.]  

However, there are circumstances in which poison 
gas and artillery are more humane than snaring. 
We should seriously consider banning the use of 
snares. 

I have much sympathy for gamekeepers. The 
committee made two useful site visits—I took part 
in one of them—to estates where gamekeepers 
were able to talk to us informally. Those visits 
were helpful. I suspect that many larger estates 
are using snaring as a method of pest control not 
because it is the most effective or appropriate 
method but because it is the least immediately 
labour intensive. It is not necessary to have 
someone on the spot at the time when an animal 
is snared. Snaring is being used as a substitute for 
employing gamekeepers. Estates that 50 years 
ago employed half a dozen gamekeepers are now 

employing one. We do not need snaring; we need 
more, and highly trained, gamekeepers. 

16:28 
John Farquhar Munro (Ross, Skye and 

Inverness West) (LD): Presiding Officer, I wish 
you and other members a very happy and 
prosperous new year. I have already said 
“Bliadhna mhath ùr” to my friend Alasdair 
Morrison. 

I welcome the opportunity to contribute at this 
stage of the consideration of the Nature 
Conservation (Scotland) Bill. The general duty, in 
part 1, on public bodies to further their 
conservation efforts must be welcomed and I am 
sure that it will be. 

Part 3, which covers the law relating to the 
protection of birds, animals and plants, is of 
concern to me. In particular, I believe that the bill 
must be flexible enough to allow for changes in 
populations of currently protected species. There 
has been considerable debate about some of the 
populations of concern. 

A recent example of a problem for some of our 
protected species was the competition for habitat 
between the capercaillie and the pine marten in 
the Grampians. As everybody will know, the pine 
marten is a very rare species. It has a great liking 
for birds’ eggs and chicks and no doubt that is 
contributing to the decline in the population of the 
capercaillie. I have received correspondence from 
both sides of the argument. The bill must allow 
ministers to take action when such conflicts arise. 
Burying our heads in the sand for fear of upsetting 
one group or another will not, in the long run, 
serve our wildlife. 

Similar things can be said about the argument 
over the use of snares. As we have heard, the 
snare is not selective. It is set for pest control but 
very often what is caught is a badger, an otter or a 
pine marten. I have even seen roe deer and red 
deer caught in snares. It is justifiable to debate the 
use of snares as the bill progresses. 

Jamie McGrigor spoke about the decline of the 
red deer, which he attributed to the 
overindulgence of the Forestry Commission. That 
was rather unfair, James. The Deer Commission 
for Scotland has insisted that the major estates in 
Scotland increase their cull numbers by 100 per 
cent in some cases. That has had a detrimental 
effect on the numbers of large deer. 

The bill should be flexible enough to deal with 
future unchecked expansion of certain species of 
predatory birds. The prevalence of predatory birds 
in some areas is believed by some to be leading to 
the decline in the numbers of the most common 
birds that we all know and love, such as the robin, 
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the chaffinch, the blackbird and the thrush. I have 
seen that in my own area. It can be argued that 
the decline cannot be put down entirely to modern 
farming methods or the destruction of hedgerows. 
In Wester Ross, we do not have such things, but 
the populations of common birds have been 
slashed. That, I believe, is down to the increase in 
the numbers of predatory birds. 

I think that my sister spends more on food for 
the birds than she does on herself. Recently, a 
sparrow-hawk chasing a little robin landed in her 
kitchen. The sparrow-hawk hit the window and 
knocked himself out. When I heard, I was so glad 
that I said, “I hope you wrung his neck.” “No,” she 
said, “I took pity on him and put him back outside.” 
I ask you. It is a good job I was not there. 

It is important that the bill recognises that future 
bird and animal populations will change. The bill 
must therefore allow ministers, in ever-changing 
circumstances, to take action whenever it is 
needed. Our Scottish environment is largely 
natural and partly man-made. We have a duty, 
having started to manage our environment, to 
continue to do so for the benefit and enjoyment of 
generations to come. 

16:33 
Mr Alasdair Morrison (Western Isles) (Lab): It 

is good to take part in a constructive debate at the 
beginning of a new year, and it is certainly unusual 
to be in this chamber without the usual invective 
being sprayed around from all sides. Roseanna 
Cunningham began with a warm endorsement of 
the principles of the bill. She was certainly in a 
very positive frame of mind—one that I suspect 
will not see out the week. Never mind. We must 
welcome it nevertheless. 

Roseanna Cunningham rightly highlighted areas 
on which the committee sought further clarification 
from the Executive. The minister responded 
positively in his opening remarks to a number of 
the committee’s recommendations. In due course, 
we will receive his written responses. 

Another constructive start to the year came from 
Alex Johnstone of the Tory party, who said that he 
wanted issues to be contested and discussed at 
stage 2. That is exactly what this place is for. It 
certainly does not make for good headlines or 
juicy copy, but it lends itself to the formulation of 
good, sensible legislation. I agree with what Mr 
Johnstone said about the Scottish Land Court, 
which, since its inception many years ago, has 
been a force for good. As the court evolves, it will 
have to take account of the modern context of 
what is happening in our country. Mr Johnstone 
was right to say that the court must be a forum 
that is accessible to all and not just to those who 
can afford to engage lawyers. 

Bruce Crawford was right to dwell entirely on the 
issue of marauding deer, which—like Bruce 
Crawford, on occasion—are a menace. They ruin 
valuable crops and destroy precious habitats. I 
know from experience in my constituency that 
crofters lose substantial amounts of money when 
large herds of deer jump into fields and destroy 
valuable crops. Bruce Crawford was also right to 
highlight the duplicity of private landowners, who 
have often refused to cull deer in sufficient 
numbers, simply because they could make an 
economic return from them. They were taking 
account of their own narrow economic interests 
and disregarding the interests of everyone else. 

In my view, only one unfortunate remark has 
been made in this afternoon’s debate. I was 
surprised that it was Ted Brocklebank who made 
that remark, as I know that he is a man who knows 
the Highlands well. He stated that, if deer stalking 
were limited in any way, it would have a negative 
impact on landowners and would make the 
Highland clearances look like “a family flitting”. I 
say to Mr Brocklebank, who has just come back 
into the chamber, that he has demonstrated that 
he has neither a sense of proportion nor a sense 
of history. His remark was most unfortunate. 

Several members mentioned the importance of 
the marine environment and of the Executive 
developing a strategy on that, which I certainly 
welcome. I will cite the example of the importance 
of protecting the Minches from the dangers that 
are posed by the supertankers that ply their trade 
through them. At the narrowest point, there is a 
channel that is only 1.5 miles wide, which is very 
narrow indeed in the context of a supertanker. The 
passage of tankers through that channel poses a 
great threat to our marine environment. I hope 
that, when the time is right and we have dealt with 
the Nature Conservation (Scotland) Bill, the 
Executive will work closely with the UK 
Government to introduce a pilotage system that 
would result in large tankers being taken through 
the Minch by experienced west coast mariners. 
Although we must never ban tankers from the 
Minch, a pilotage system for those waters must be 
implemented as part of any strategy to protect our 
marine environment. 

It goes without saying that snaring is an emotive 
issue—that fact has been demonstrated again this 
afternoon. I believe that, in its conclusions, the 
Environment and Rural Development Committee 
got things right by taking the pragmatic route. I am 
not a betting man but, if I were, I would happily 
wager £1 that, at stage 2, snaring will generate a 
great amount of debate and interest. As Sarah 
Boyack said, there are no pleasant choices to be 
made on pest control, but the bottom line is that 
controls are needed. I refer again to experience in 
my constituency, where we are dealing with non-
native species—the hedgehog and the mink—
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which are being eradicated in a humane and 
proper manner. On occasion, crofters and farmers 
need to have methods for dealing with pests. 

I agree with what my colleague Maureen 
Macmillan said about the importance of Scotland’s 
fossil heritage. She has pursued that issue 
assiduously since the bill began its parliamentary 
journey and I am certain that she will continue to 
raise it as a matter of importance at stage 2. 

The bill fulfils a Labour Party manifesto pledge. 
We are committed to taking action to protect and 
preserve the environment, not just to provide a 
good quality of life in Scotland today, but to ensure 
that the environment is safeguarded for future 
generations. I am happy to endorse the general 
principles of the Nature Conservation (Scotland) 
Bill. 

The Deputy Presiding Officer (Trish 
Godman): I thank Alex Fergusson for indicating 
that he would agree to take only four minutes, as 
that allowed John Farquhar Munro to make his 
speech. 

16:39 
Alex Fergusson (Galloway and Upper 

Nithsdale) (Con): If I had realised that, I might not 
have been so generous with my time. I do not 
mean that at all. 

As many members have said, the bill has been 
long awaited. I have been getting letters on the 
subject of nature conservation ever since I first 
became a member of the Parliament. It is also 
highly relevant to my constituency of Galloway and 
Upper Nithsdale, which I am proud to say is one of 
the few areas of Scotland that has been chosen 
for the reintroduction of red kites. Last spring, I 
was privileged to release a batch of nine chicks 
and I was horrified to hear about the death of five 
kites in that area in the late summer of last year. 
Although I do not believe that any illegal activity 
was aimed specifically at the kites, I deplore such 
activity and welcome all the parts of the bill that 
will strengthen the penalties for those who indulge 
in wildlife crime. 

The minister spoke of the empowerment of 
public institutions. I perceive a potential danger in 
that. The unaccountability of those institutions can 
lead to management by diktat rather than by 
consensus. In the previous session of Parliament, 
the Rural Development Committee conducted an 
inquiry into integrated rural development, which 
we recently debated. All over Scotland, one of the 
foremost barriers to that policy that was 
highlighted to us was the dictatorial attitudes and 
activities of agencies such as SNH. I hope that the 
Executive, in altering management agreements 
covering areas of land under designations such as 
SSSIs, will take every opportunity to open up the 

operations of the public institutions to full 
accountability. There must be an increasing 
development of management by consensus rather 
than by order—Eleanor Scott alluded to that in her 
speech—and the bill provides a great opportunity 
to do that. 

On funding, which has been mentioned by 
members, it is obvious that mere legislation will 
not bring about the improvements that the bill 
promises. Robust funding will be required to back 
up the legislation. I share the concerns that have 
been expressed by several members, as well as 
by the committee, that the bill’s funding back-up is 
unclear and uncertain at this stage. Frankly, I find 
that unsatisfactory. I trust that, when the bill 
returns to the chamber, the issue will have been 
suitably clarified. 

The subject of deer has arisen as a contentious 
issue. My colleague Ted Brocklebank has 
informed me that the director of the Deer 
Commission for Scotland, in a conversation with 
him this morning, confirmed that the commission 
does not seek further powers for the culling of 
deer, as it believes that it has enough powers 
under section 8 of the Deer (Amendment) 
(Scotland) Act 1996. 

As Alasdair Morrison rightly said, snaring is the 
most contentious issue, which is bound to come 
back at stage 2. I applaud the committee’s brave 
conclusions on the subject and the minister’s 
commitment to adhere to those conclusions. It 
would be easy to give in to the simple and highly 
emotive argument, which was made perfectly 
clearly by Rosemary Byrne, that snaring is cruel 
and must therefore be banned. The issue is not 
that simple. 

I believe that the minister would have agreed 
with my entirely helpful intervention—had he 
chosen to accept it—that any further diminution of 
a land manager’s ability to control vermin will 
simply endanger the very biodiversity that the bill 
rightly seeks to enhance and conserve. If a 
suitable alternative to snaring is developed, I will 
be amongst the foremost of those who seek to 
replace snares, if necessary with the help of 
legislation. However, let us be quite clear. 
Currently, the answer lies in education and training 
to minimise the accidents and tragedies that quite 
understandably concern members. It is a question 
of balance, which a ban would fail to achieve. I 
urge the minister and the committee to reject any 
further attempts to ban snaring. 

I congratulate the Environment and Rural 
Development Committee on its report. As 
convener of the previous Rural Development 
Committee, I could not possibly say that the 
committee has produced a better report than we 
would have done, but it has managed to come up 
with a report that is every bit as good as what we 
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would have produced. I cannot be more generous 
than that. 

16:43 
Rob Gibson (Highlands and Islands) (SNP): 

The stage 1 debate has provided us with a long-
overdue chance to try to create the circumstances 
in which Scotland’s countryside, and the people 
and wildlife that inhabit it, will have a far better 
chance of sustainability in the future than they 
have had until now. However, aspects of the bill 
will have to be clarified. Part of the committee’s 
work involved asking 20 questions of the minister 
over the Christmas break. Unfortunately, the 
minister’s answers so far do not match nearly 10 
of those questions. Further answers on what are 
perhaps more tetchy points will need to be given 
before we move to stage 2. As a member of the 
committee, I would welcome some of those 
answers. 

The first question, which has been raised by 
Roseanna Cunningham, Sylvia Jackson and 
others, concerns the biodiversity framework. The 
minister said that the framework was about 
changing attitudes and that the process would be 
participatory. It would be interesting if the 
framework could be set before the public in the 
same fashion as all other frameworks and laid out 
as a national planning policy guideline. In that 
way, people would know exactly what to expect in 
the framework. The bill will need to lay out in clear 
detail how the framework will be stated. I hope that 
the minister will give us more detailed answers on 
that than he has until now. 

Criticisms have been levelled at SNH for its not 
being involved enough with communities. SNH 
must become more transparent and the bill gives it 
a great opportunity to do so; several members 
have mentioned that. The key to that is discussed 
in the committee’s stage 1 report. The 
development of local sites would allow common 
standards to be developed. The biodiversity 
strategy would include those local sites and all the 
country would have a chance to take part in the 
process of valuing our wild land and wild species. 
SSSIs are often a considerable distance from 
where most of the population live, so the 
development of local sites could be seen by 
people as a means whereby they too could be 
involved. Whether that can be done will be a test 
of SNH. 

We are approaching a better definition of the 
statutory purpose of SSSIs, but we will want to 
firm that up at stage 2. We will await 
developments. 

An area that has been controversial during the 
debate relates to clashes between the evidence 
that was given by SNH and that which was given 

by the Deer Commission for Scotland, and to the 
reality of the increasing deer numbers in Scotland. 
I was one of the questioners during the evidence 
sessions and it is clear that the Deer Commission 
for Scotland has not used its section 8 powers 
because they are too complex. During December, 
the press led us to believe that the minister was 
not minded to give more powers to the Deer 
Commission for Scotland, even though the 
commission appeared to have asked for them. 

Mr Brocklebank: Alex Fergusson referred to 
that in his summing up. The hard fact is that only 
this morning, I checked out that point with the 
Deer Commission for Scotland. The commission 
does not wish any further powers. It believes that 
the powers are entirely adequate for it to cope with 
any perceived difficulties in specific areas. 

Rob Gibson: The member is trying to have it 
both ways. The evidence is in the Official Report 
and it shows clearly that there is a clash over 
whether SNH should prosecute the issue of the 
over-stocking of deer and deer damage. We will 
want that to be clarified during stage 2. 

As a new member coming to the debate, I find it 
strange that while we are talking about protecting 
wild species, we are not including partridge, 
grouse, black grouse and so on because they are 
seen as game birds. At the same time, we are 
trying to use the bill to modernise the way in which 
the Wildlife and Countryside Act 1981 works. 
Questions arise about modernising the way in 
which we see all wild species. I hope that it will be 
possible to consider the protection of all species 
and not to discriminate against some. It is an 
anomaly that wildfowl are seen as wild species, 
but that partridge and grouse—which are also 
native—are not. That is ridiculous, but it throws up 
the anomaly that much of the bill has to deal with 
land use that is pretty much anti-biodiversity. 

For all that people say, we must acknowledge 
that a lot of the questions about wildlife crime have 
arisen from the maintenance of deer and grouse-
shooting estates. The bill begins to tackle the 
difficulty of the poisoning issue. 

Mike Rumbles: Will the member give way? 

Rob Gibson: I do not have time to take an 
intervention. 

There should certainly be greater clarity as we 
go forward, and we must ensure that the poisoning 
issue does not interfere with the view of 
biodiversity that is defined in the bill. 

The minister will be answering questions about 
the common agricultural policy and how it might 
help wildlife and nature in due course. The 
agricultural support systems that have been 
mentioned by members must focus on certain 
areas and on how the CAP can help conservation 
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in the countryside. Small farmers and crofters are 
the best people to do that in the farming 
environment, because they have some of the most 
natural environments. 

Many members mentioned aspects of the 
marine environment that the bill does not deal 
with. The minister pointed out in his evidence to 
the committee that we have a huge amount of 
work to do with the bills that are in train. I suggest 
that we consider whether we need separate 
committees for environment and for rural 
development to do the different jobs. 

It is important to get one’s facts correct on 
emotive issues. I inform Rosemary Byrne that the 
RSPCA deals with English figures on snaring and 
that the Scottish Society for the Prevention of 
Cruelty to Animals deals with the Scottish figures. 
However, let us not be snared by that. Let us 
ensure that we welcome the bill, which will be 
good for the countryside and for our wildlife. We 
welcome the bill’s general thrust. 

16:51 
Ross Finnie: Just as in the bill’s preparation we 

achieved a wide consensus among the main 
participants, so the Environment and Rural 
Development Committee’s excellent report drew 
together a wide audience and concluded that there 
was wide support for the bill’s principles. In 
addition, this debate has undoubtedly shown that 
there is wide support among members for the 
general principles of the bill. Therefore, I will 
confine myself to answering some of the questions 
to try to put stage 2 on the front foot and to take a 
positive view. I hope that I indicated in my opening 
speech that we had taken more generous account 
of questions than Mr Gibson was prepared to 
concede. 

I was challenged earlier by one or two legal 
points, which I am always rather frightened of 
getting into, particularly when Roseanna 
Cunningham is the person who leads them. She 
made a point about the issue of definition. I 
understand that issue, but I find difficulty with it 
and I will not debate it with her now. Perhaps we 
can return to it at stage 2. However, the word 
“biodiversity” has a common and well-understood 
meaning and the bill specifically refers to the 1992 
Rio convention. We do not, as a matter of practice, 
go around defining everything. However, we can 
return to that matter. 

Likewise, Roseanna Cunningham raised the 
issue, in relation to some of the SSSI statutory 
purposes, of the JNCC guidelines. Again, our 
understanding is that there is an accepted and 
well-understood meaning and that a definition is 
unnecessary. Alex Johnstone posed the trickiest 
point of law, but I am bound to say that it is not for 

me but for Lord McGhie to decide whether people 
should come before his court on bare feet. We will 
leave it at that. 

Other serious issues were raised in the debate. 
There is the issue of statutory purpose and the 
selection criteria for sites. Our view remains that 
those concepts are inherent in the selection 
criteria for the SSSI series, to which section 3(2) 
refers explicitly. Therefore, it is unnecessary to 
specify those. I ask members to consider that. The 
concept of a site’s special interest includes 
considerations such as rarity or conservation 
importance and the features that that contains. I 
ask members to be careful. There is always a 
danger—I am guilty of the tendency myself when 
we are drafting a bill—that once we get the short 
title, we get out the pail and spade and tip 
everything in our in-tray into a specific bill. I 
caution against doing that because we would end 
up with something unwieldy and unmanageable. 

A number of members, such as Nora Radcliffe, 
Roseanna Cunningham and Alex Johnstone, 
talked about local sites. The local site label can be 
regarded as indicating an area of high biodiversity, 
which public bodies will want to take account of 
when prioritising their conservation activity. SNH 
has the choice of becoming involved in the local 
site system. Given what was said in the stage 1 
report and in the debate, it would probably be 
helpful if I encouraged SNH to engage in local 
sites. We might then get consistency between the 
two systems. 

Severe criticisms were levelled at SNH. 
Roseanna Cunningham talked about transparency 
in public bodies. It has never been my intention—I 
do not think that it has ever been anyone’s 
intention—to suggest that SNH should not be 
open and transparent. It is unfortunate that the fact 
that SNH will be required under the European 
habitats directive to identify a large number of 
sites led to confrontation throughout Scotland. 
That was an unfortunate feature and I know that 
SNH is upset that its reputation was damaged in 
that way. 

That takes us on to what we do about the 
strategy and whether we need it to be reported 
annually. That would be cumbersome. We are 
talking about a 25-year framework for action, so to 
impose an annual cycle rather than review it on a 
three-year cycle would be unnecessarily 
burdensome. 

Roseanna Cunningham raised the issue of who 
owns the land in SSSIs. The Land Reform 
(Scotland) Act 2003 dealt with that more 
adequately, but section 22 of the bill refers to the 
register of SSSIs. On the intention of section 22, 
the Registers of Scotland indicated that it is rare 
not to be able to identify the owners of SSSIs. The 
registrars and SNH are in regular correspondence 
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to try to ensure that owners and occupiers are 
recorded and notified properly. I know that that 
does not deal with the whole ambit of the question 
that Roseanna Cunningham raised, but within the 
confines of the bill it is an important aspect to 
address. 

Many members, such as Roseanna 
Cunningham, Alex Fergusson, Sarah Boyack, 
Mark Ruskell, Ted Brocklebank, Bruce Crawford 
and Sylvia Jackson, were concerned about the 
resources required for the bill. I assure members 
that we deal with SNH separately, as we review its 
requirements annually. Much of the bill is about 
changing mindsets and I hope that none of the 
public authorities will come back and say that 
changing mindsets has proved a hugely expensive 
exercise. I would regard that as unfortunate. 

On deer, the very circumstances that Bruce 
Crawford described are almost word for word 
those that are described in section 8 of the Deer 
(Scotland) Act 1996. There is an issue about why 
the provisions are not used, but the powers exist. 
There might be a discussion to be had about why 
the Deer Commission for Scotland does not use 
those powers, given that if the circumstances that 
Bruce Crawford described are correct, they meet 
the requirements of the section. It is wrong to 
suggest that there are not powers, although there 
might be a discussion to be had about why they 
are not used in every case. 

Sylvia Jackson asked me to consider the varying 
of the powers contained in schedule 6, at 
paragraph 17. I do not necessarily agree that 
changes to the schedules and the Wildlife and 
Countryside Act 1981 need to be made by 
affirmative procedure. Such changes have to be 
proportionate and the terms of the 1981 act 
require changes to be made by statutory 
instrument subject to negative procedure. It would 
be a disproportionate step for us to advance that 
further. 

Nora Radcliffe mentioned schedule 6, which 
amends the 1981 act. The question of powers of 
search is a matter that the Executive also wishes 
to consider further before coming to final 
conclusions. 

Several members raised the question of snaring, 
which is a complex issue. Many people will write to 
members and make their point. If I had taken Alex 
Fergusson’s intervention, I would have agreed 
with him, because we need to make a 
proportionate response. Some of the numbers and 
figures relate to the position before the provisions 
of the 1981 act are improved. It is acknowledged 
that there are weaknesses and loopholes in the 
1981 act. We need to be clear that the bill seeks to 
reinforce and improve the way in which practice 
can be carried out.  

Some members raised resource implications in 
respect of snaring and other aspects of the bill. I 
am bound to refer them to the evidence that 
ACPOS gave to the committee. Its representatives 
said that they did not think that there would be 
resource implications as a result of the 
implementation of the bill. 

The debate has been largely constructive. 
Members have made clear their overwhelming 
support for the principles of the bill. A number of 
sections will require detailed scrutiny at stage 2 
and I have indicated the Executive’s willingness to 
consider constructive amendments. However, we 
believe that the bill will make a huge difference to 
Scotland’s biodiversity. We also believe that the 
great public obligation that public bodies and all of 
us have to preserve our biodiversity will be hugely 
improved by the passage of the bill. I hope that 
everyone will agree to the adoption of the 
Executive motion. 
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Nature Conservation (Scotland) 
Bill: Financial Resolution 

17:01 
The Presiding Officer (Mr George Reid): The 

next item of business is consideration of motion 
S2M-500, on the financial resolution in respect of 
the Nature Conservation (Scotland) Bill. 

Motion moved, 
That the Parliament, for the purposes of any Act of the 

Scottish Parliament resulting from the Nature Conservation 
(Scotland) Bill, agrees to any increase in expenditure 
payable out of the Scottish Consolidated Fund in 
consequence of the Act.—[Ross Finnie.] 

The Presiding Officer: The question on the 
motion will be put at decision time. 

 

504



RESPONSE FROM THE MINISTER FOR THE ENVIRONMENT AND 
RURAL DEVELOPMENT TO THE STAGE 1 REPORT ON THE NATURE 
CONSERVATION (SCOTLAND) BILL  
 
 
I am writing in response to the Environment and Rural Development 
Committee's comprehensive and detailed Stage 1 Report on the Nature 
Conservation (Scotland) Bill. 
 
I very much welcome the Committee's overall endorsement of the Bill. As you 
know, the policies contained in this Bill are the result of a long-term process of 
consultation and engagement with interested parties. It has been clear 
throughout that process that the Executive's proposals, as presented in the 
Bill, enjoy wide-ranging support.  
 
Much of what appears in this Bill has been shaped and developed with the 
direct co-operation and assistance of a diverse range of stakeholder 
representatives and consultees. Two major consultation exercises have been 
carried out since March 2001 and the proposals have been the subject of 
detailed discussion within bodies such as the Scottish Biodiversity Forum, the 
Expert Working Group on SSSI Reform and the Partnership for Action against 
Wildlife Crime. The extent of the support which exists for the Bill was, I think, 
amply illustrated by the contributions provided in the course of Stage 1 
scrutiny by the variety of witnesses and expert commentators who provided 
evidence to the Committee. 
 
I do recognise that the support enjoyed by the Bill is not unanimous on every 
point. There are, inevitably, issues on which some stakeholders believe 
alternative wording or a slightly different approach would be more appropriate, 
and there are a few points on which certain witnesses have disagreed more 
fundamentally with the Executive's position. The Report reflects the 
Committee's considered analysis of this range of opinion and I commend you 
and your colleagues on the balanced and constructive manner in which these 
points of detail, and in some instances more obvious points of disagreement, 
have been evaluated and reported on. 
 
You asked me in the Report to give further consideration to a number of 
specific points arising from Stage 1 scrutiny and to advise you of my position 
on these issues prior to the commencement of Stage 2 proceedings. I am 
happy to do so and have set out my response - which builds upon the 
constructive exchanges which took place in the course of the Stage 1 debate - 
in the Annex to this letter. Specific commitments to bring forward amendments 
are highlighted in bold text. 
 
This is a good Bill, which contains a wealth of carefully thought-out and 
thoroughly-debated policies. It will make a genuine difference to our natural 
environment by delivering the protection which Scotland's magnificent wildlife 
and natural heritage deserve, and by ensuring that Scotland engages actively 
with the wider global imperative of biodiversity conservation.  
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The Stage 2 proceedings, on which we will embark shortly, provide the 
opportunity to enhance the Bill still further and to smooth down any rough 
edges which still remain. I look forward to that process continuing in the 
constructive and positive spirit which has marked the Bill's parliamentary 
progress thus far. 
 
I hope the attached response proves helpful to the Committee in preparing for 
Stage 2.  
 
ROSS FINNIE MSP 
 

ANNEX 
 
NATURE CONSERVATION (SCOTLAND) BILL 
 
STAGE 1 REPORT 
 
FORMAL RESPONSE BY THE MINISTER FOR THE ENVIRONMENT AND 
RURAL DEVELOPMENT 
 
THE SCOPE OF THE BILL 
 
The Marine Environment 
 
1. As the Committee recognised in its Report, a general consensus exists that 
the extension or amendment of this Bill to provide new forms of protection for 
the marine environment would be inappropriate and unsatisfactory. I concur 
with witnesses that this Bill is not the correct vehicle to address wider marine 
environmental issues. 
 
2. That is not, however, to suggest that the marine environment is unimportant 
or is being neglected by this Executive. Both I and my deputy, Allan Wilson, 
have made it clear that we are fully committed to wide consultation on the 
development of a coherent strategic framework for Scotland's marine 
environment.  
 
3. That consultation, announced by Allan Wilson on 23 October, in conjunction 
with the existing Scottish Sustainable Marine Environment Initiative ("SSMEI") 
project, will provide the information required in order to reach a clear view on 
the need for marine legislation and the likely form of such legislation, if 
specific legislative requirements are indeed identified. I therefore want to 
make it clear that, at this stage, nothing has been ruled either in or out. 
Beyond that, I would not want to prescribe a timetable for action which pre-
empts the availability of the detailed information which the SSMEI project and 
the consultation on the strategic framework will yield. 
 
The Need for Comprehensive Legislation 
 
4. In my remarks to the Committee at the evidence session on 26 November, I 
acknowledged the general desirability of legislative consolidation, but drew 
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attention to the practical challenges which consolidation presents. I also 
indicated that it would be desirable to allow the new arrangements in this Bill 
adequate time to bed down and prove themselves in practice before 
embarking on a further, even if largely technical, revision of nature 
conservation law. 
 
5. I do not agree with the view that the law is currently "in a state that makes it 
all but unusable". But I do recognise the importance of guidance and other 
public information initiatives which can help to make the law more accessible. 
 
6. A number of initiatives aimed at providing such guidance and information 
were explicitly mentioned in the Financial Memorandum to the Bill. These 
included the production by SNH of an update of its publication Wildlife, the 
Law and You, and specific provision for SNH to produce a comprehensive 
information pack on the new SSSI system for distribution to interested parties. 
I also intend to revise and re-publish the current draft Financial Guidelines 
dealing with SNH management agreements. The need for further guidance, 
codes of practice and outreach initiatives is already being actively examined 
by SNH in the light of the changes being effected by the Bill.  
 
7. Further initiatives, such as the creation of a new SSSI Register and 
publication of general licences on the internet also contribute to ensuring that 
interested parties have ready access to information about the current state of 
the law and its effects. Guidance is already available for Local Biodiversity 
Action Plans and further mechanisms for co-ordination of the implementation 
of the Biodiversity Strategy are under consideration. 
 
8. In view of this commitment to making a wide range of guidance available, 
one of the changes I intend to propose at Stage 2 will be a broadening of 
the current power to issue statutory codes and guidance (at present 
covered by section 42). This is currently confined to SSSI-related purposes. I 
will bring forward an amendment in due course. 
 
"Natural Heritage" 
 
9. As I indicated in the course of the Stage 1 debate, careful consideration has 
been given to the criticisms voiced in relation to the terms "natural heritage" 
and "aspect of natural heritage". I now intend to lodge a range of Stage 2 
amendments which I trust will resolve this issue to the satisfaction of all 
concerned. 
 
Non-native Species 
 
10. As I also confirmed in the Stage 1 debate, I intend to table Executive 
amendments at Stage 2 to address the threats posed by hybridisation 
and the unauthorised release of invasive plants and animals. Again, I 
trust that these will address the concerns which have been expressed.  
 
11. I have already indicated in giving evidence to the Committee, that existing 
changes made by the Bill (in paragraph 17 of schedule 6) to the terms of 
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section 22 of the Wildlife and Countryside Act 1981 ("the 1981 Act") will 
support action on non-native species. These changes will, in particular, 
improve the ability of Ministers to respond effectively to new threats posed by 
invasive species by allowing greater flexibility in updating and amending 
Schedule 9 to the 1981 Act. 
 
Geodiversity 
 
12. Members will be aware that the SSSI provisions in the Bill deal explicitly 
with the protection of SSSIs notified for their geological or geomorphological 
interest. It is therefore the case that a substantial component of the Bill is 
already concerned specifically with the conservation of Scotland's 
geodiversity. That protection is on an equal footing with the protection of sites 
which are important for biodiversity reasons. I do not see that additional 
geodiversity provisions are required. 
 
13. You will also recall that I wrote to the Committee in December to explain 
that, in my view, potential threats to fossil and mineral sites are already 
satisfactorily covered by existing legislation and by the enhanced SSSI 
provisions in the Bill. 
 
14. This issue is one which has been looked at closely in the course of the 
development of the Bill. In particular, careful consideration was given to a 
potential new offence prohibiting the unauthorised removal of fossil or mineral 
samples from non-SSSI land (in analogy with the offences in section 13 of the 
1981 Act which prevent unauthorised removal of plants). The clear conclusion 
was that any potential benefits these would be significantly outweighed by 
negative impacts. Above all, a provision of this kind would provide only limited 
additional protection for important specimens (the majority of which are likely 
to be covered by the improved SSSI provisions) but would significantly inhibit 
the activities of geologists and palaeontologists, at both the professional and 
amateur level. 
 
15. My firm view therefore remains that, whilst technically possible, a new 
offence of removing a mineral or fossil specimen without authorisation would 
be detrimental to the wider interests of geology and palaeontology. Such a 
provision would run a high risk of creating technical offences and criminalising 
entirely innocent and non-damaging activities. Indeed it might well have the 
highly undesirable effect of actively discouraging schoolchildren and amateurs 
from developing an interest in Scotland's geological heritage. 
 
16. I do not intend to propose any amendment to the Bill on this topic and will 
argue strongly against any member's amendment which cannot be shown to 
enjoy the clear and unequivocal support of the geological and 
palaeontological community. I would ask the Committee to agree that, in 
relation to the protection of Scotland's geological heritage, the Bill is 
satisfactory as it stands. 
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PART 1 OF THE BILL 
 
The Duty to Further the Conservation of Biodiversity and the 
Biodiversity Strategy 
 
17. The Report raises a number of issues in relation to biodiversity. The first of 
these deals with the argument that the Bill should provide an explicit definition 
of the term "biodiversity". 
 
18. As I said in the course of the Stage 1 debate, and as officials had 
previously indicated, the Executive's position is that any term used within the 
Bill must be understood to have its normal, everyday meaning unless there is 
specific provision to the contrary. The drafting policy which informs the Bill is 
that a definition of a word is only provided where the intention is that it should 
mean something other than the meaning which would normally be derived 
from common usage. 
 
19. The Bill imposes a duty to further the conservation of biodiversity and 
requires this duty to be exercised with regard to the UN Convention on 
Biological Diversity ("CBD"). The CBD itself provides the original definition of 
the term "biological diversity" (or "biodiversity" as it is now normally 
abbreviated). In that light, and given that the existing Executive publication 
Biodiversity Matters: Towards a Biodiversity Strategy for Scotland (February 
2003) also quotes the CBD definition, I take the view that the term used in the 
Bill has the same meaning as it does in the CBD. Let me therefore state, for 
the record, that, in my view, the definition of the term "biodiversity" as it 
applies in the Bill should be derived from the CBD or from any UN Convention 
replacing the CBD. 
 
Wider Sustainable Development Agenda 
 
20. You asked for further explanation of how the Bill relates to the Executive's 
policies to promote sustainable development. The main purpose of the Bill is 
to deliver an integrated approach to nature conservation in Scotland, by 
placing a duty on public bodies to act in ways that safeguard biodiversity, 
increasing the effectiveness of designated sites, and improving our capacity to 
prevent and tackle wildlife crime. 
 
21. The provisions in Part 1 of the Bill require public bodies in Scotland to 
carry out their functions in accordance with the CBD, and the Scottish 
Biodiversity Strategy. The CBD recognises biodiversity as an essential 
requirement for sustainable development. Biodiversity is vital both as a natural 
resource which we cannot afford to exploit to excess, and also as an 
important indicator of the success of our other actions on sustainable 
development.  
 
22. The Executive's approach to sustainable development calls for the 
integration of social, environmental and economic concerns in all our activities 
and policies. We have identified the issues of resource use, energy and travel 
as key priority areas where action is needed to ensure sustainable 
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development in Scotland. Biodiversity - the enormous wealth of natural 
resources - is unquestionably a major facet of the resources that we need to 
safeguard and conserve. Biodiversity is also a key indicator of the overall 
health of our environment: by monitoring the extent and health of our natural 
resources we can measure directly the success of our actions in a wide range 
of spheres to achieve sustainable development.  
 
23. I hope this helps clarify our view that biodiversity is an essential area we 
need to address in order to achieve sustainable development, and our 
intention that policies to safeguard Scotland's natural resources should be an 
integral and inseparable part of our commitment to sustainable development. 
 
Requirement to Designate and Implement the Biodiversity Strategy 
 
24. The third biodiversity issue in the Report was the question of whether 
Ministers should be under an obligation to designate a biodiversity strategy. 
This was a point which I addressed in the Stage 1 debate. As I made clear on 
7 January, the Biodiversity Strategy is central to the implementation of the 
new biodiversity duty in the Bill. I am therefore happy to accept the 
Committee's recommendation that the Bill should require Ministers to 
designate a strategy. An Executive amendment will be lodged to change 
"may" to "must" in section 2(1) of the Bill.  
 
25. The Committee has also asked in the Report that I consider whether 
public bodies should be obliged to implement the Biodiversity Strategy rather 
than just having regard to it. I can respond very clearly. I do not believe that it 
would be either appropriate or helpful for implementation of the Strategy to be 
made a statutory obligation. 
 
26. Such an approach would significantly undermine the participative process 
that has been central to the efforts of the Scottish Biodiversity Forum - and 
which has been at the heart of the Forum's success in agreeing both a draft 
Strategy and establishing the basis for detailed implementation plans. The 
collaborative process that the Forum has developed leaves ownership - and, 
therefore, responsibility for implementation - with the partners who have 
contributed to, developed, and who will ultimately deliver, the Strategy.  
 
27. In addition, a duty to implement would run counter to our clear position 
that the biodiversity duty must, first and foremost, be about encouraging 
changes in culture and in the way public bodies do their existing business. It 
should not be about creating large and unnecessarily onerous compliance 
mechanisms which do not, at the end of the day, make a practical contribution 
to achieving genuine and worthwhile change. 
 
28. I also believe that an obligatory Strategy would be likely to significantly 
delay designation and implementation. The current timetable is for the 
Strategy to be designated very soon after the Bill receives Royal Assent. I 
believe strongly, however, that introducing an element of compulsion would 
significantly change the character of the Strategy and run the risk of alienating 
stakeholders. In the event that the Bill is amended to include compulsory 
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implementation of the Strategy, I do not believe that designation of the 
Strategy could then reasonably proceed without further full and detailed 
consultation with every public body affected by the new duty. Effective action 
for biodiversity cannot readily be imposed from the outside.  
 
29. Public bodies are, of course, obliged to account for their activities, and are 
required to demonstrate compliance with statutory duties. The duty on 
Ministers to report to Parliament provides a further guarantee that 
implementation will be taken seriously. This overall reporting obligation 
provides all public bodies with a very clear incentive to demonstrate that they 
are engaging actively and constructively with biodiversity objectives and with 
the Strategy and its implementation plans. 
 
Reporting on Implementation of the Strategy 
 
30. The Report also recommended that Scottish Ministers should be obliged 
to report annually to the Parliament on the implementation of the biodiversity 
strategy, rather than every 3 years as the Bill currently provides. My clear view 
is that it would be both impractical and unproductive to invest effort in the 
production of annual reports. Biodiversity conservation is concerned with long-
term processes and the Strategy itself is being developed to span an initial 25 
year period. The 3 year reporting term matches the 3 year duration of the 
targeted implementation plans which will support the Strategy. I would 
therefore ask the Committee to agree that retaining the current 3 year 
reporting cycle is in fact the best way forward. 
 
Resourcing of Biodiversity Commitments 
 
31. I note that the Committee shares the doubts expressed by the Finance 
Committee regarding the likelihood of current budgets accommodating the 
changes required by the Bill. 
 
32. I do not agree that work currently being undertaken by public bodies is 
likely to suffer inappropriately as a consequence of the Bill. What the Report 
describes as "displacement" is in reality a necessary part of normal 
management and prioritisation. It is entirely right that existing initiatives and 
activity should be kept under review and adjusted in the light of more up-to-
date thinking or the emergence of new priorities. The effects of the Bill, such 
as they are, should be located firmly within that context. 
 
33. The provisions in the Bill are largely designed to enhance and develop the 
ability of public bodies to carry out work, and to achieve objectives, to which 
they are already committed. I do accept that a certain amount of adjustment 
and capacity-building will be required. This is certainly more likely to be the 
case in relation to the biodiversity duty than in other areas, such as the SSSI 
system and wildlife crime, where the general effect of the Bill is to improve 
existing arrangements rather than to impose significant new duties. 
 
34. Many public bodies, including virtually every local authority in Scotland, 
are already actively engaged with biodiversity as an issue. The Bill 
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encourages this involvement. The biodiversity duty encourages public bodies 
to make relatively minor changes to their existing practices and ways of 
thinking. Compelling public bodies to incur excessive new expenditure on 
large new projects is very definitely not part of the thinking which informs the 
Bill.  
 
35. The key outcome should, in fact, be that an awareness of biodiversity is 
fully integrated within existing policy thinking and current operational activities. 
The most important contributions on biodiversity are likely to be brought about 
as a result of small steps taken by a large number of players - rather than a 
few large new projects conducted in isolation. The biodiversity duty and 
Biodiversity Strategy are therefore intended to achieve small but important 
adjustments to the course being steered, not to send public bodies in an 
entirely new direction.  
 
36. As far as SNH is concerned (and the Report raises a specific concern in 
this connection) annual expenditure on the promotion of biodiversity is 
currently estimated at around £19m. This represents a significant component 
of SNH's existing overall activity. But I note that SNH did not in fact argue in 
its evidence that the biodiversity duty would result in any significant new 
burden which might divert resources from other projects (although it did 
present that argument in relation to some other aspects of the Bill). 
 
37. The changes brought about by the Bill will be funded by increased 
resources that have already been identified by the Executive as part of SNH's 
Spending Review settlement. SNH grant-in-aid allocations for the three 
financial years to 2005/06 are: £58,475,000 in 2003/04; £60,875,000 in 
2004/05; and £61,475,000 in 2005/06. 
 
PART 2 OF THE BILL 
 
The Notification and Designation of SSSI sites  
 
38. The Committee asked me to reconsider the "statutory purpose" provision 
in section 3(2) of the Bill. I have done so and remain of the view that concepts 
such as "rarity", "uniqueness", "irreplaceability", "vulnerability" and 
"conservation importance" are already adequately covered in the SSSI 
selection criteria. Those criteria are explicitly referenced in section 3(2). It is 
therefore unnecessary, and in fact undesirable, to specify such criteria again 
on the face of the Bill. 
 
39. One of the difficulties here is that some witnesses have perhaps misread 
the Bill. In particular, I note that SNH had suggested that if a site is unique it 
could not be considered to be "representative". In fact, the terms of section 3 
require SNH to have regard to the extent to which notifying a site will 
contribute towards the development of a series of SSSIs - a series which is 
representative of the diversity and range of flora, fauna, or geological or 
geomorphological features in Scotland, Great Britain and the European Union. 
It is the series which is required to be representative, not the individual site. A 
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site which is unique must inevitably be part of the series if that series is to be 
genuinely representative of the natural features of Scotland, Britain or the EU. 
 
40. On this basis, I do not believe that the objectives of the Bill would be well-
served by unnecessary tinkering with what is already a robust and satisfactory 
"statutory purpose" provision.  
 
JNCC Guidelines 
 
41. The Committee asked me to clarify my intentions in relation to the Joint 
Nature Conservation Committee ("JNCC") guidelines on the selection of 
SSSIs. My view is that the current selection criteria should continue to be 
applied and revised at the Great Britain level - on the basis that Britain 
represents a distinctive bio-geographical unit and that it makes considerable 
sense for the relevant administrations and statutory bodies to co-ordinate 
nature conservation efforts across that unit.  
 
42. My intention is therefore to retain the existing criteria, but to place these 
on a statutory footing in Scotland using the powers provided in section 42 of 
the Bill. The guidelines do require to be revised and updated by JNCC before 
being formally re-issued and approved as a statutory code. The timetable for 
revision is currently under discussion between SNH and JNCC and the 
existing, non-statutory, selection criteria will remain in place in the interim.  
 
Local Sites 
 
43. As I noted in the Stage 1 debate, I wholeheartedly agree with the 
Committee's view that SNH and local authorities should be encouraged to 
work together in order to review and improve the current system of local 
wildlife sites. Indeed I want SNH to take the lead in initiating that process of 
review.  
 
44. It is clear that the new biodiversity duty will give local sites a new 
importance as a mechanism to assist in the identification and labelling of 
areas of relatively high biodiversity significance (at a level below the SSSI and 
Natura systems) and that local sites can therefore play a valuable role in 
supporting the effective incorporation of biodiversity considerations within, for 
example, strategic planning activity. I intend to ensure that local activity, 
including the role of local sites, is emphasised in the Biodiversity Strategy. 
 
Areas of Search 
 
45. I note the Committee's view that areas of search should be kept under 
review by SNH. This is essentially an operational matter for SNH. But I am 
happy to encourage SNH to take the Committee's comments on board and to 
leave any specific action to the judgement of the SNH Board. I certainly see 
no requirement for any specific provision within the Bill. 
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Availability of Scientific Advice and Guidelines 
 
46. As I indicated in my closing remarks during the Stage 1 debate, both the 
Executive and SNH are fully committed to the principles of openness and 
transparency. Where scientific objections are raised in relation to a site and 
advice is sought from the Advisory Committee on SSSIs ("ACSSSI") the 
objector is already entitled to see that advice. Paragraph 13 of schedule 1 
maintains that arrangement. 
 
47. Relevant scientific data justifying site selection are already made widely 
available to land managers, although in a limited number of cases detailed 
information may be summarised where there is a genuine danger that the 
feature of interest on the site may be put at risk if sensitive data are publicised 
more widely.  
 
Site Management Statements 
 
48. I note the Committee's recommendation that SNH should be required to 
prepare site management statements in consultation with land managers. 
Although the words "in consultation with" do not appear in section 4, the 
practical effect of the provisions is to allow a process of negotiation to take 
place between the owners and occupiers of the site and SNH. I do not believe 
that an amendment would add anything of significance to the existing 
provisions. 
 
Operations Requiring Consent 
 
49. I am pleased to note that the Committee is generally content with these 
provisions, which have been developed in close consultation with 
stakeholders. I do, however, want to correct a minor inaccuracy (in paragraph 
72 of the Report) in relation to the four month period within which SNH must 
give consent or be deemed to have refused consent. 
 
50. The period of four months provided for in the Bill is in fact consistent with 
the existing terms of section 28 of the 1981 Act, which already prevents an 
operation from proceeding within four months of the date on which a notice of 
intent is served on SNH. Confusion on this point may have arisen because the 
1981 Act originally specified a period of three months. This was subsequently 
increased to four months (by the Wildlife and Countryside (Amendment) Act 
1985) precisely because it was found that, in practice, the three month period 
was too short to allow complex cases to be dealt with effectively. 
 
51. I therefore entirely agree with SNH's position, quoted in the Report, that 
the four month period in the Bill is justified. It should be borne in mind, of 
course, that there is no reason why SNH should not make a decision well 
within the four month period, if it is in a position to do so. The vast majority 
(approaching 98%) of proposed operations are agreed to by SNH under the 
current system and straightforward applications can usually be determined 
within a matter of days. 
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SSSI Duty on Public Bodies 
 
52. The new general duty in section 12 of the Bill requires public bodies to 
further the conservation and enhancement of SSSIs. Although the duty 
applies to individual SSSIs, it does not extend to the SSSI series as a whole. 
A number of witnesses were concerned that public bodies responsible for 
policies or grant schemes affecting SSSIs at a collective, rather than 
individual, level may not adequately consider the impacts of such policies or 
schemes in relation to the SSSI system. 
 
53. I do not believe this fear to be well-founded. In any event, the Bill does 
already contain a broad duty to further the conservation of the natural 
environment, in the form of the biodiversity duty in section 1. In practical 
terms, a public body which is compliant with the biodiversity duty will have 
integrated biodiversity concerns, including those relevant to conserving 
biological SSSIs, within its policy thinking. The formulation of strategic policies 
or initiatives should, therefore, properly reflect biodiversity principles and the 
conservation needs of the SSSI series. 
 
Nature Conservation Orders, Land Management Orders and Compulsory 
Purchase 
 
54. I welcome the Committee's support for these provisions. In response to 
the concerns of certain witnesses, I am happy to state once again that Nature 
Conservation Orders ("NCOs"), Land Management Orders ("LMOs") and 
Compulsory Purchase Orders ("CPOs") are included in the Bill very much as 
measures of last resort. Their use should be an exceptional occurrence. 
 
55. I note the Committee's concern that the effectiveness of LMOs and NCOs, 
together with other provisions of the Bill, may be undermined if it is not 
possible to ascertain who owns or manages a particular piece of land. 
 
56. I have to say that it is highly unlikely that such a situation would arise in 
relation to SSSI land or land associated with an SSSI. Certainly the position of 
the Keeper of the Registers on this matter is that, in the overwhelming 
majority of cases, the ownership of land in Scotland can be readily determined 
by making reference to the Land Register of Scotland or the General Register 
of Sasines. This information is, in practice, also supplemented by SNH's own 
records. SNH is already required to notify every owner and occupier of land 
within an SSSI and details of ownership and management will therefore have 
been established at an early stage in the life of any SSSI. 
 
57. An inability to establish precisely who owns a particular area of land does 
not, in any case, prevent the use of an NCO, LMO or CPO. In the case of both 
LMOs and CPOs, the arrangements instituted by the Bill are entirely sufficient 
to cope with the unusual circumstance in which the owner of an area of land 
cannot be identified. 
 
58. For NCOs, the situation is rather different, in that the order is one which 
targets damaging activities, and the persons carrying out those activities, 
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rather than being necessarily directed at the owner or occupier of the land. In 
essence, it is unimportant whether the person responsible for the damaging 
operation enjoys legal title to the land. The effect of the NCO is simply to 
address the immediate threat to the conservation of the site, by prohibiting the 
operation.  
 
LMOs and the Deer (Scotland) Act 1996 
 
59. The Committee sought clarification on how the provisions in the Bill will 
interact with the Deer (Scotland) Act 1996.  
 
60. Responsibility for deer management issues rests primarily with 
landowners and deer managers. In situations in which deer are shown to be 
the cause of damage, responsibility for initiating regulatory action rests with 
the Deer Commission for Scotland. The Commission already has significant 
powers at its disposal under the terms of the 1996 Act and will deploy those 
powers where it is appropriate to do so. 
 
61. The Deer Commission and SNH already co-operate in order to address 
deer-related problems within designated sites and are currently looking at 
ways of improving their collaborative approach. The future availability of 
parallel, but alternative, mechanisms (including LMOs) is to be welcomed as 
enhancing the ability of both agencies acting jointly to deal flexibly with deer- 
and other grazing-related conservation impacts, using the most appropriate 
tool in the particular circumstance. 
 
Compensation and Interaction with Existing Funding Schemes 
 
62. As I have already noted, I do not share the view that current projected 
allocations are insufficient to accommodate the changes required by the Bill. 
Whilst there are important innovations in the Bill, which are discussed in the 
Financial Memorandum, the overall effect of the Bill is, in large measure, to 
enhance the ability of organisations such as SNH to achieve objectives and 
goals to which they are already committed. 
 
63. Overall allocations for SNH, which incorporate provision for matters arising 
from the Bill, are quoted above at paragraph 37. These allocations include 
provision for higher spending on incentives for the positive management of 
SSSIs by their owners or occupiers. Spending on Natural Care (which is not a 
direct consequence of the Bill, but is important to the new system of nature 
conservation which the Bill helps to institute) has been increasing. SNH will 
allocate £7.5m to Natural Care programmes by 2007-08 and plans to spend 
over £16m on positive management schemes over the period 2003 to 2006. 
 
Signage 
 
64. I welcome the Committee's view that this issue is best dealt with on a case 
by case basis. There is no doubt that signage is required, in certain cases, to 
alert land managers and members of the public to the existence of SSSIs and, 
potentially, to provide advice to third parties on avoiding damage. The Bill 

516



makes provision for signage at section 40 but without imposing prescriptive 
requirements. I believe this is the right approach. 
 
The Role of the Advisory Committee on SSSIs 
 
65. I concur with the Committee's view that SNH should be obliged to give 
clear reasons for rejecting advice from the Advisory Committee on SSSIs 
("ACSSSI"). In line with the existing commitment by Ministers and SNH to 
openness and transparency, paragraph 13 of Schedule 1 already requires a 
copy of any ACSSSI advice to be given to a person raising an objection.  
 
66. Imposing an obligation on SNH to accept and act upon any advice 
tendered by ACSSSI would, in my view, be mistaken. It is extremely unusual 
for SNH to decline to follow ACSSSI advice, but it remains important that the 
SNH Board should retain the ability to make decisions in the light of all of the 
evidence available to it, including but not limited to, the advice which ACSSSI 
provides. I believe that it is important to allow SNH that room to exercise 
judgement and discretion. 
 
67. It would perhaps be helpful to the Committee if I were to use this 
opportunity to indicate my intention to bring forward a number of 
Executive amendments in relation to the current ACSSSI provisions in 
section 21 of the Bill. The objective of these amendments will be to ensure 
that the provisions in question accurately translate the existing arrangements 
which are currently to be found in section 12 of the Natural Heritage 
(Scotland) Act 1991. 
 
Scottish Land Court and Dispute Resolution 
 
68. I welcome the Committee's support for the new role which the Bill accords 
to the Scottish Land Court. The involvement of the Land Court in SSSI 
disputes is an important innovation and one which has gained the widespread 
support of stakeholders. 
 
69. I do not share the Committee's view that there is potential for confusion in 
relation to the dispute resolution arrangements in the Bill. The roles of 
ACSSSI and the Land Court, for example, are clearly differentiated. ACSSSI 
provides independent scientific advice to SNH in relation to the notification of 
SSSIs, whereas the Land Court determines, in a binding and judicial manner, 
disputes arising from proposals to carry out land management operations. 
ACSSSI is not an appeals body or tribunal. Nevertheless, the independence 
of its advice, its willingness to collate evidence from a wide variety of sources 
and the fact that its advice is made available to both parties in a notification 
dispute (ie to SNH and the objector), do significantly assist the overall process 
of dispute resolution.  
 
70. It is possible, within the structure of the new system for both ACSSSI and 
the Land Court to be engaged simultaneously - ACSSSI in relation to any 
debate over the scientific case for notification (and ultimately in relation to the 
question of whether the SSSI should be confirmed), and the Land Court in 
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relation to whether SNH is justified in refusing consent to particular operations 
or in refusing compensation. This is entirely consistent and should not, as far 
as I can see, give rise to any confusion or conflict. 
 
PART 3 OF THE BILL 
 
Recklessness 
 
71. I welcome the Committee's support for the inclusion of offences dealing 
with reckless acts. As I made clear in giving evidence, this concept is one 
which is well-understood within the Scottish legal system and the new 
provisions present no threat to responsible land managers and recreational 
users of the countryside. Clear, and improved, statutory defences have been 
provided (see for example schedule 6, paragraph 5) to complement the new 
offence provisions. 
 
72. Some concern had been expressed that the new offences for the 
protection of wildlife, including in particular the recklessness provisions, might 
have the effect of restricting responsible access to land, or that they might 
encourage the use of intimidatory signage by land managers. I want to re-
iterate the Executive's position that the responsible exercise of rights of 
access, consistent with Land Reform (Scotland) Act 2003 and the Scottish 
Outdoor Access Code, will not be inhibited by this Bill, or by the 1981 Act as 
amended. Where potential exceptions exist (as in the byelaw provisions in 
section 20 of the Bill) explicit statutory provision has been made. Section 14 of 
the 2003 Act already contains provisions which adequately address the issue 
of inappropriate signage. 
 
Snaring and Animal Welfare 
 
73. I welcome the Committee's conclusion that free-running snares should 
continue to be available as a method of pest control, provided that adequate 
steps are taken to deal with abuse and malpractice. I firmly believe that the 
Bill delivers the necessary controls and safeguards and that it represents the 
best and most realistic way to regulate snaring and address animal welfare 
issues. 
 
74. I agree with the Committee that effective training is highly desirable. Co-
operation with bodies such as the British Association for Shooting and 
Conservation ("BASC"), the Game Conservancy Trust ("GCT") and with other 
partners within the Partnership for Action against Wildlife Crime ("PAW") will 
be important in promoting best practice and in providing effective guidance on 
the new responsibilities which the Bill imposes. BASC, for example, already 
publishes codes of practice on the use of snares. In addition to training 
provided by GCT, professional training for gamekeepers is already being 
delivered by a number of Further Education Colleges in Scotland. 
 
75. I also acknowledge the importance of encouraging research into new, 
humane methods of pest control. Such research and liaison work is part of the 
Executive's normal activity. The Executive already has access to its own 
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expert advisers within the Scottish Agricultural Science Agency who have 
been looking carefully at issues such as the fitting of stops on snares. That 
advice will, in due course, inform future proposals for secondary legislation, as 
provided for in paragraph 10(7) of schedule 6. The ability to make technical 
regulations also addresses the Committee's point in relation to the definition of 
the terms "free-running" and "self-locking". These are largely self-explanatory 
terms but will, if necessary, be capable of closer definition by Statutory 
Instrument. The Executive will consult with interested parties before making 
such regulations. 
 
76. I note that the Committee has also asked me to re-examine the 
requirement to check snares at no more than 24 hour intervals. I remain firmly 
of the view that the Bill strikes the correct balance between welfare 
considerations and the need to avoid imposing an unrealistic burden on land 
managers.  
 
77. The 1981 Act already requires snares to be checked at least once every 
day - that is, at least once within a defined 24 hour period. The Bill merely 
improves that existing provision by limiting the ability of snare operators to 
stretch the wording of the current definition by leaving a snare unchecked for 
periods of up to 48 hours. As the Committee heard in evidence, existing codes 
of good practice issued by organisations such as BASC already recommend 
that snares should be checked twice daily. The Bill provides a strong 
encouragement in that direction, without being unnecessarily prescriptive. 
 
78. I do not believe that fitting ID tags to snares would be either cost-effective 
or workable. A significant registration and inspection infrastructure would 
potentially be required and there would be no guarantee that irresponsible 
users would not remove tags or that third parties would not steal and re-use 
tagged snares. The proposal would ultimately burden responsible land 
managers whilst doing little to constrain the activities of those who are already 
prepared to disregard the law. 
 
79. The Committee has sought further clarification of the phrase "unnecessary 
suffering". This is an established term which is already found in section 1 of 
the Wild Mammals (Protection) Act 1996. It is generally accepted that the use 
of snares (or any other method of pest control) will entail a certain amount of 
suffering on the part of the target animal. That is regrettable, but inevitable. 
What the Bill seeks to prohibit are actions which inflict suffering beyond what 
is strictly necessary in order to carry out humane and effective pest control. In 
particular, the new provision inserted at section 11(1)(aa) of the 1981 Act is 
targeted at persons who set or use a snare in a manner which is intended to 
be cruel or which goes well beyond what a reasonable person would regard 
as proportionate to the legitimate pest control objective being pursued. 
 
80. Thus, catching a fox or rabbit in a snare and killing it humanely when the 
snare is inspected is acceptable and cannot, I believe, be said to inflict 
suffering over and above what is strictly necessary. Deliberately leaving an 
animal in a snare to starve to death, or setting the snare above a drop so that 
the animal is strangled, or using a self-locking snare, are all examples of 
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conduct which is unacceptable. These actions cause suffering which is 
entirely unnecessary and which could have been prevented if a free-running 
snare had been set professionally and checked in accordance with the law. 
 
"Catching Up" of Game Birds 
 
81. In my opening speech on 7 January, I acknowledged the concerns 
expressed to the Committee by BASC on this matter. The policy intention in 
the Bill is not to prevent the practice of "catching up" birds such as pheasants 
for breeding purposes at the end of the shooting season. An Executive 
amendment will ensure that the status quo is not altered. 
 
Lekking 
 
82. I also indicated in the course of the Stage 1 debate that I am happy to 
take on board the proposal that the protection of lekking birds should be 
extended to all Schedule 1 species. Only two such species are currently found 
in Scotland - the capercaillie and the ruff. The ruff occurs only rarely, at a 
handful of sites. Again, an Executive amendment will be brought forward at 
Stage 2. 
 
Protection of Nest Sites 
 
83. I note that amendments (numbers 8 and 9 in the name of Nora Radcliffe) 
have now been lodged. These seek to extend year-round protection to the 
nests and traditional nest sites of a number of named bird species. I shall give 
careful consideration to the implications of Mrs Radcliffe's detailed proposals. 
 
Pesticides 
 
84. I do not believe that a "pesticides amnesty" is likely to have an impact on 
those who hold pesticides for illegal purposes.  Quite simply, such individuals 
are unlikely to admit to possession of such substances, far less voluntarily 
surrender any material they hold.   
 
85. Nevertheless, there are attractions in taking unneeded and out-dated 
pesticides out of circulation and it may be possible to build on existing 
initiatives, such as the Obsolete Pesticide Disposal Campaign, which provides 
professional pesticide users with a chance to dispose safely of their stock, 
including substances which are unapproved. The scheme uses approved 
contractors and operates on a wholly confidential basis.  
 
86. Police powers of entry and search in relation to wildlife crime offences are 
conferred by Section 19 of the 1981 Act. Subject to a number of further, but 
relatively minor, amendments which I intend to bring forward at Stage 2, I take 
the view that the Section 19, as amended by the Bill, is entirely adequate. 
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Licensing 
 
87. General licences are now publicly available on the Internet and this 
supplements the availability of hard copies of each licence. These are, as a 
matter of course, circulated to interested parties (including, for example, 
BASC, the Scottish Gamekeepers Association, pest control companies, 
RSPB, SSPCA) and sent out in response to any request from members of the 
general public.  
 
88. Applications for individual licences are dealt with on a case by case basis. 
The length of time taken to process such applications is entirely dependent 
upon the complexity of the case and on factors such as the initial level of 
information provided and the ease with which supporting information and 
expert advice can be sourced. Licences are issued only where no other 
satisfactory solution exists. It is necessary to determine that alternative 
solutions have been adequately explored and in many cases the licensing 
procedure itself contributes to this process of identifying alternative means by 
which the underlying issue can be satisfactorily resolved. 
 
Cetaceans and Sharks 
 
89. I have already noted the potential value of improved guidance and codes 
of conduct which support implementation of the measures in the Bill (see 
paragraph 5 above). I do not necessarily believe that such codes must be of a 
statutory nature. What is important is that the effect and intent of the new 
legislative provisions contained in this Bill, including concepts such as 
disturbance and harassment, are clearly understood by those engaging in 
activities such as whale-watching  
 
Training and Resources for Wildlife Liaison Officers 
 
90. The Executive is already actively engaged with the Association of Chief 
Police Officers in Scotland ("ACPOS") in relation to wildlife crime - both within 
the Partnership for Action against Wildlife Crime (PAW) and on a bilateral 
basis. Deputy Chief Constable Ian Gordon (Tayside Police), who represents 
ACPOS, sits on the Scottish Working Group of PAW. Ministers have also 
given the keynote address at the annual Police Wildlife Liaison Officers 
conference at the Scottish Police College in recent years and have used the 
opportunity to emphasise the importance which the Executive attaches to the 
enforcement of wildlife legislation. My deputy, Allan Wilson, will be speaking at 
this year's conference in February.  
 
91. The deployment of police resources is, however, ultimately a matter for 
Chief Constables. This is an area in which Ministers can establish broad 
priorities and expectations. But it would be neither possible nor proper for 
Ministers to interfere directly in police operational matters. 
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Single Witness Provisions 
 
92. I concur with the Committee that provision for single witness prosecutions, 
whilst it has its place in wildlife legislation, should not be extended lightly. The 
Executive does not intend to bring forward any amendments of this nature at 
Stage 2.  
 
Subordinate Legislation Powers 
 
93. The Subordinate Legislation Committee recommended that the power to 
amend schedules to the 1981 Act should be subject to affirmative, rather than 
negative, procedure. 
 
94. As I indicated in the Stage 1 debate, I do not share that view. The current 
arrangements have worked well since 1981 and are entirely proportionate to 
the nature of the changes being made - that is, to the updating and fine-tuning 
of Schedules to an Act. That process, if it is to be effective without being 
burdensome, must allow for flexibility whilst ensuring also that Parliament has 
adequate opportunity to scrutinise the proposed changes, hold Ministers to 
account and, where appropriate, block the proposed alteration. The current 
arrangements already achieve that. 
 
95. I do, however, recognise the value in clarifying that alterations to these 
Schedules must be informed by objective advice from SNH. I therefore 
intend to bring forward an amendment requiring Ministers to consult 
formally with SNH before making any order under section 22. 
 
ROSS FINNIE MSP 
Minister for the Environment and Rural Development 
January 2004 
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Nature Conservation (Scotland) Bill 
 

1st Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 1 to 10 Schedule 1 
Sections 11 to 25 Schedule 2 
Sections 26 to 33 Schedule 3 
Sections 34 to 45 Schedule 4 
Sections 46 to 50  Schedule 5 

Section 51 Schedule 6 
Sections 52 to 55 Schedule 7 

Sections 56 and 57 Long Title 
 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 1 

Roseanna Cunningham 
 

13 In section 1, page 1, line 8, after <exercising> insert <any of their> 

Eleanor Scott 
Supported by:  Mr Mark Ruskell 
 

99 In section 1, page 1, line 16, at end insert— 

<(  ) Every public body and office-holder must, so far as practicable, adopt an integrated 
approach by co-operating with each other with a view to co-ordinating the exercise of 
their respective functions.> 

Section 2 

Allan Wilson 
 

14 In section 2, page 1, line 18, leave out <may> and insert <must> 

Nora Radcliffe 
 

94 In section 2, page 1, line 20, at end insert— 

<( ) In preparing a strategy intended to be so designated the person preparing the strategy 
must have regard to the aims and actions specified in the UK Biodiversity Action Plan 
and in Scottish Local Biodiversity Action Plans.> 

Roseanna Cunningham 
 

15 In section 2, page 1, line 22, at end insert— 

<(  ) Any strategy so designated must specify— 

SP Bill 9-ML1  Session 2 (2004) 
 

1
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(a) those actions which the Scottish Ministers consider will contribute materially to 
the conservation of biodiversity, and 

(b) those persons, or categories of person, whom the Scottish Ministers consider are 
or should be responsible for carrying out those actions.> 

Mr Mark Ruskell 
Supported by: Eleanor Scott 
 

100 In section 2, page 1, line 22, at end insert— 

<( )  A strategy so designated must specify— 

(a) those actions which the Scottish Ministers consider will contribute materially to 
the conservation of those— 

(i) species of flora and fauna, and 

(ii) habitats, 

specified in the strategy, and 

(b) those persons, or categories of person, whom the Scottish Ministers consider are 
or should be responsible for carrying out those actions.> 

Nora Radcliffe 
 

95* In section 2, page 1, line 24, at end insert— 

<( ) Without prejudice to section 1(1), it is the duty of every public body and office-holder, 
in exercising any of their functions, to take, or promote the taking of, any action to 
further the conservation of biodiversity specified in the strategy, so far as is consistent 
with the proper exercise of those functions.> 

Nora Radcliffe 
 

96* In section 2, page 1, line 24, at end insert— 

<( ) Within one year of a strategy being so designated, Scottish Ministers must publish, or 
approve for publication, lists of— 

(a) species of flora and fauna, and 

(b) habitats, 

considered by the Scottish Ministers to be of principal importance for the purpose 
mentioned in section 1(1).> 

Mr Mark Ruskell 
Supported by: Eleanor Scott 
 

101 In section 2, page 1, line 24, at end insert— 

<( ) A strategy so designated must include a list of— 

(a) species of flora and fauna, and 

(b) habitats,   

 considered by the Scottish Ministers to be of principal importance for the conservation 
of biodiversity.> 
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Eleanor Scott 
Supported by:  Mr Mark Ruskell 
 

102* In section 2, page 1, line 24, at end insert—

<( ) A strategy so designated must include measures to establish and promote systems for the 
management of local sites to further the conservation of biodiversity at a local level.> 

Mr Mark Ruskell 
Supported by: Eleanor Scott 
 

103* In section 2, page 1, line 24, at end insert— 

<( ) Without prejudice to section 1(1), it is the duty of every public body and office-holder, 
in exercising any of their functions, to take, or promote the taking of, any action to 
further the conservation of any— 

(a) species of flora and fauna, and 

(b) habitats, 

specified in the strategy, so far as is consistent with the proper exercise of those 
functions.> 

Nora Radcliffe 
 

97 In section 2, page 1, line 28, at end insert— 

<(  ) A report laid before the Parliament under subsection (4) must— 

(a) identify any species of flora or fauna, or any habitat, considered by the Scottish 
Ministers to be of principal importance for the conservation of biodiversity, and 

(b) comment upon— 

(i) the current status, and 

(ii) any change in status since the publication of the last report or, as the case 
may be, of the Scottish Biodiversity Strategy, 

of any such species or habitat.> 

Mr Mark Ruskell 
Supported by: Eleanor Scott 
 

104 In section 2, page 1, line 28, at end insert— 

<( ) A report laid before Parliament under subsection (4) must comment upon— 

(a) the current status, and 

(b) any change in status since the publication of the last report or, as the case may be, 
of the Scottish Biodiversity Strategy, 

of any species or habitat specified in the strategy.> 

After section 2 

Nora Radcliffe 
 

98 After section 2, insert— 

 3 525



<Guidance on biodiversity 

The Scottish Ministers may issue guidance to any public body or office-holder on— 

(a) the observance of the duty imposed by section 1(1), or 

(b) the furtherance of any objectives set out in the Scottish Biodiversity Strategy.> 

Before section 3 

Eleanor Scott 
Supported by: Mr Mark Ruskell 
 

111 Before section 3, insert— 

<Identification and safeguarding of sites of special scientific interest 

(1) Any public body or office-holder carrying out a function under this Part must seek to 
identify a series of sites of special scientific interest which, collectively, are of such size, 
number, location and quality as to represent the diversity (including rarity, naturalness 
and geographic range) of Scotland’s natural features. 

(2) In exercising its duty under subsection (1), a public body or office-holder must have 
regard to the natural features of Great Britain and member States as a whole. 

(3)  A public body or office-holder must protect, conserve and enhance any series of sites 
identified under subsection (1) above, in accordance with any guidance, decision or, as 
the case may be, judgment of— 

(a) SNH, 

(b) the Advisory Committee on sites of special scientific interest, or 

(c) the Scottish Land Court, 

so far as is consistent with the proper exercise of its functions. 

(4) In exercising their duty under subsection (1), SNH and the Advisory Committee on sites 
of special scientific interest must have regard to any scientific guidelines as to common 
standards for sites of special scientific interest agreed by the joint committee established 
under section 128 of the Environmental Protection Act 1990 (c.43).> 

Section 3 

Allan Wilson 
 

16 In section 3, page 2, line 8, leave out <aspect of its natural heritage> and insert <of its natural 
features> 

Allan Wilson 
 

17 In section 3, page 2, line 9, at end insert— 

<(1A) References in this Act to a “natural feature” of land are references to any of its flora or 
fauna or geological or geomorphological features.> 
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Eleanor Scott 
Supported by: Mr Mark Ruskell 
 

112 In section 3, page 2, line 10, leave out subsection (2) 

Nora Radcliffe 
 

105 In section 3, page 2, line 14, after <diversity> insert <, including rarity> 

Allan Wilson 
 

18 In section 3, page 2, line 15, leave out <heritage> and insert <features> 

Allan Wilson 
 

19 In section 3, page 2, line 16, leave out <heritage> and insert <features> 

Allan Wilson 
 

20 In section 3, page 2, line 17, leave out <heritage of> and insert <features of the> 

Nora Radcliffe 
 

106 In section 3, page 2, line 18, leave out <or> and insert <by the joint committee established under 
section 128 of the Environmental Protection Act 1990 (c.43) and> 

Allan Wilson 
 

21 In section 3, page 2, line 24, leave out <aspect of natural heritage> and insert <natural feature> 

Dr Sylvia Jackson 
 

113 In section 3, page 2, line 25, at end insert— 

<(iia) specifies the conservation objectives for that site,> 

Allan Wilson 
 

22 In section 3, page 2, line 27, leave out <aspect> and insert <natural feature> 

Eleanor Scott 
Supported by:  Mr Mark Ruskell 
 

107 In section 3, page 2, line 27, after <aspect,> insert— 

<(  ) specifies whether that feature has been identified in the Scottish 
Biodiversity Strategy or the UK Biodiversity Action Plan as a species or 
habitat of principal importance for the purpose of implementing in 
Scotland, the Convention referred to in section 1(2)(b),> 

Dr Sylvia Jackson 
 

114 In section 3, page 2, line 34, at end insert— 
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<( ) The conservation objectives referred to in subsection (3)(a)(iia), shall describe the 
extent, number or nature of the natural feature (by reason of which SNH considers the 
land to be of special interest) which, in the opinion of SNH, would be desirable if that 
feature were conserved or, if appropriate, enhanced, and which would assist the land in 
contributing fully to the series referred to in subsection (2).> 

After section 3 

Alex Johnstone 
 

115 After section 3, insert— 

<Appeals in connection with notification of sites of special scientific interest 

(1) Any owner or occupier of land to which a notification under section 3(1) relates who is 
aggrieved by the decision of SNH to issue such a notification may appeal to the Scottish 
Land Court.  

(2) An appeal under subsection (1) must be lodged not later than 28 days after the date on 
which notification was given to the owner or occupier.  

(3) The Scottish Land Court must determine an appeal under subsection (1) on the merits 
rather than by way of review and may do so by— 

(a) affirming the notification in question, 

(b) directing SNH to amend the SSSI notification in such manner as they may 
specify, 

(c) directing SNH to revoke the notification, 

(d) making any such other order as it thinks fit.> 

Section 4 

Allan Wilson 
 

23 In section 4, page 3, line 5, leave out from <aspect> to <effect> in line 6 and insert <natural 
feature specified in the SSSI notification> 

Dr Sylvia Jackson 
 

116 In section 4, page 3, line 6, after <enhanced>, insert <and how the conservation objectives 
referred to in section 3(a)(iia) should be achieved,> 

Section 5 

Allan Wilson 
 

24 In section 5, page 3, line 18, leave out <(the “original land”)> 

Allan Wilson 
 

25 In section 5, page 3, line 20, leave out <aspect of its natural heritage> and insert <of its natural 
features> 
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Eleanor Scott 
Supported by: Mr Mark Ruskell 
 

117 In section 5, page 3, line 22, leave out subsection (2) 

Allan Wilson 
 

26 In section 5, page 3, line 32, leave out from <SSSI> to end of line 33 and insert <original SSSI 
notification.>  

Alex Johnstone 
 

118 Leave out section 5 

Section 6 

Alex Johnstone 
 

119 In section 6, page 4, line 10, leave out from <, or> to end of line 12. 

Section 7 

Allan Wilson 
 

27 In section 7, page 4, line 25, leave out from <aspect> to <effect> and insert <natural feature 
specified in an SSSI notification> 

Section 9 

Allan Wilson 
 

28 In section 9, page 5, line 10, leave out from <aspect> to <effect> in line 11 and insert <natural 
feature specified in the SSSI notification> 

Eleanor Scott 
Supported by: Mr Mark Ruskell 
 

120 In section 9, page 5, line 14, leave out subsection (2) 

Allan Wilson 
 

29 In section 9, page 5, line 16, after <which> insert <the> 

Allan Wilson 
 

30 In section 9, page 5, line 19, leave out <heritage> and insert <features> 

Allan Wilson 
 

31 In section 9, page 5, line 20, leave out <heritage> and insert <features> 
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Allan Wilson 
 

32 In section 9, page 5, line 21, leave out <heritage of> and insert <features of the> 

Nora Radcliffe 
 

108 In section 9, page 5, line 21, after <States,> insert— 

<(aa) whether, in a case where denotification is being considered owing to the 
deterioration of, or damage to, a natural feature— 

(i) it would be reasonably practicable to undertake restoration work intended 
to make the site again become of special interest by reason of that feature, 

(ii) the site or, as the case may be, part of the site is of special interest by 
reason of another natural feature, and 

(iii) it would be reasonably practicable to undertake work intended to make the 
site or, as the case may be, part of the site of special interest by reason of 
another natural feature,> 

Nora Radcliffe 
 

121 In section 9, page 5, line 22, leave out <or> and insert <by the joint committee established under 
section 128 of the Environmental Protection Act 1990 (c.43) and> 

Allan Wilson 
 

33 In section 9, page 5, line 30, leave out <that aspect> and insert <the natural feature specified in 
the SSSI notification> 

Nora Radcliffe 
 

109 In section 9, page 5, line 30, after <aspect,> insert— 

<( ) explains what consideration SNH gave to the matters referred to in 
subsection (2)(aa),> 

Section 10 

Allan Wilson 
 

34 In section 10, page 5, line 33, leave out <to SSSI notifications and> 

Allan Wilson 
 

35 In section 10, page 5, line 34, after <sections> insert <3(1),> 

Schedule 1 

Allan Wilson 
 

36 In schedule 1, page 33, line 5, leave out <to SSSI notifications and> 
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Allan Wilson 
 

37 In schedule 1, page 33, line 5, after <sections> insert <3(1),> 

Allan Wilson 
 

38 In schedule 1, page 33, line 17, after <which> insert <, by virtue of section 3(3) or 9(3), > 

Allan Wilson 
 

39 In schedule 1, page 34, line 12, leave out paragraphs 10 and 11 and insert— 

 <Where—  

(a) SNH has received a representation made within the period specified in the 
notification by virtue of paragraph 4(c), and 

(b) it is required by subsection (7) of section 21 to refer the matter to the Advisory 
Committee, 

 SNH must not confirm the notification unless it has complied with paragraphs (a) and 
(aa) of that subsection.> 

Alex Johnstone 
 

122 In schedule 1, page 34, line 19, leave out from <, or> to end of line 21. 

Allan Wilson 
 

40 In schedule 1, page 34, line 27, leave out from <to> to <Committee,> in line 28 and insert <in a 
case where the matter was referred to the Advisory Committee in pursuance of section 21(7), the 
notice must> 

Section 12 

Roseanna Cunningham 
 

41 In section 12, page 6, line 20, leave out subsections (1) to (3) and insert— 

<(1) In exercising any function which affects— 

(a) any individual site of special scientific interest, or 

(b) the integrity of any series of sites of special scientific interest established for the 
purpose mentioned in section 3(2)(a),  

a public body or office-holder must take reasonable steps, consistent with the proper 
exercise of the functions of the body or office holder, to further the conservation and 
enhancement of that site or series of sites.  

(2) In exercising functions of the type mentioned in subsection (1), the body or office-
holder must— 

(a) from time to time, consult with SNH, and  

(b) have regard to any advice received from SNH.> 
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Allan Wilson 
 

42 In section 12, page 6, line 28, leave out from <aspect> to end of line 29 and insert <natural 
feature specified in the SSSI notification.> 

Nora Radcliffe 
 

110 In section 12, page 6, line 29, at end insert— 

<( ) In exercising the function, public bodies and office-holders must have regard to the 
desirability of maintaining any series of sites of special scientific interest mentioned in 
section 3(2)(a).> 

Section 13 

Allan Wilson 
 

43 In section 13, page 6, line 34, leave out from <aspect> to <effect> and insert <natural feature 
specified in an SSSI notification> 

Section 14 

Allan Wilson 
 

44 In section 14, page 7, line 37, at end insert— 

<(  ) in accordance with the terms of a management agreement between SNH and the 
public body or office-holder carrying out the operation, or 

(  ) in accordance with any plan relating to the management of land which has been 
prepared by the public body or office-holder and approved in writing by SNH for 
the purposes of this section.>  

Allan Wilson 
 

45 In section 14, page 8, line 15, leave out from <aspect> to <effect> in line 16 and insert <natural 
feature specified in an SSSI notification> 

Allan Wilson 
 

46 In section 14, page 8, line 23, leave out from first <an> to end of line 24 and insert <any natural 
feature specified in an SSSI notification.> 

Allan Wilson 
 

47 In section 14, page 8, line 26, leave out <aspect> and insert <natural feature> 

Section 15 

Allan Wilson 
 

48 In section 15, page 8, line 36, leave out from <aspect> to <effect> in line 37 and insert <natural 
feature specified in an SSSI notification> 
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Allan Wilson 
 

49 In section 15, page 9, line 30, leave out <aspect of natural heritage> and insert <natural feature> 

Section 16 

Allan Wilson 
 

50 In section 16, page 10, line 19, leave out <the aspect of natural heritage to which it relates> and 
insert <any natural feature specified in an SSSI notification> 

Section 17 

Allan Wilson 
 

51 In section 17, page 11, line 25, leave out from first <an> to end of line 26 and insert <any natural 
feature specified in an SSSI notification.> 

Allan Wilson 
 

52 In section 17, page 11, line 28, leave out <aspect> and insert <natural feature> 

Section 19 

Allan Wilson 
 

53 In section 19, page 13, line 9, leave out from <aspect> to <effect> in line 10 and insert <natural 
feature specified in an SSSI notification> 

Allan Wilson 
 

54 In section 19, page 13, line 22, after <excuse,> insert— 

<(a)> 

Allan Wilson 
 

55 In section 19, page 13, line 22, leave out <, 14(5), 16(1) or 17(3)> and insert <or 16(1), or 

(  ) fails to comply with section 14(5)(b) or 17(3)(b),> 

Allan Wilson 
 

56 In section 19, page 13, line 28, leave out from <aspect> to end of line 29 and insert <natural 
feature specified in an SSSI notification.> 

Section 21 

Allan Wilson 
 

57 In section 21, page 14, line 16, after <person> insert <with an interest in land which is a site of 
special scientific interest>  
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Allan Wilson 
 

58 In section 21, page 14, line 16, leave out from <an> to end of line 17 and insert— 

<(  ) any reason specified in an SSSI notification, or notification under section 
5(1), in pursuance of section 3(3)(a)(ii), or 

(  ) any reason specified in a notification under subsection (1) of section 9 in 
pursuance of subsection (3)(a)(ii) of that section,> 

Allan Wilson 
 

59 In section 21, page 14, leave out lines 20 to 24 and insert— 

<(  ) the condition set out in subsection (6A) is met. 

(6A) That condition is that the representation is made— 

(a) before the expiry of the time limit for making representations in pursuance of 
paragraph 4(c) of schedule 1 with respect to the notification in question, or 

(b) if that time limit has expired, not less than 10 years have elapsed from the date— 

(i) on which the last such representation was made, or 

(ii) where no such representation has been made previously, on which the 
notification in question was given.> 

Allan Wilson 
 

60 In section 21, page 14, line 26, after <Committee,> insert— 

<(aa) consider any advice given by the Advisory Committee on the matter, >  

Allan Wilson 
 

61 In section 21, page 14, line 27, leave out from <advice> to end of line 28 and insert <such 
advice> 

Section 22 

Allan Wilson 
 

123 In section 22, page 14, leave out lines 32 and 33 and insert— 

<(  ) such information relating to SSSI notifications as may be required by regulations 
under subsection (4), and 

(  ) such information relating to—> 

Allan Wilson 
 

124 In section 22, page 14, leave out lines 36 to 38 and insert <as may be so required.> 

Allan Wilson 
 

125 In section 22, page 15, leave out lines 2 to 8 
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Allan Wilson 
 

126 In section 22, page 15, line 11, leave out <(in addition to that specified in subsection (1)(a) and 
(b))> 

Allan Wilson 
 

127 In section 22, page 15, line 17, at end insert— 

<(  ) as to the provision, on payment of such fee (if any) as may be so specified, of 
copies and extracts of information in the register and as to the evidential value of 
such copies and extracts.> 

After section 22 

Roseanna Cunningham 
 

62 After section 22, insert— 

<Monitoring of sites of special scientific interest 

(1) SNH must carry out an annual monitoring programme of sites of special scientific 
interest.   

(2) SNH must report to the Scottish Ministers annually on— 

(a) damage caused to any natural feature by reason of which an SSSI notification has 
effect, and 

(b) whether or not any such damage arose as a result of an operation for which 
consent was given under section 13 or section 15 or which did not, by virtue of 
section 14, require consent, and 

(c) any steps which have been taken for the purpose of restoring the natural feature to 
its former condition.> 

Section 23 

Allan Wilson 
 

63 In section 23, page 15, line 31, leave out <aspect of natural heritage> and insert <natural feature> 

Allan Wilson 
 

64 In section 23, page 15, line 40, leave out <aspect of its natural heritage> and insert <of its natural 
features> 

Section 27 

Allan Wilson 
 

65 In section 27, page 17, line 16, leave out <aspect of the natural heritage> and insert <natural 
feature> 
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Section 29 

Allan Wilson 
 

66 In section 29, page 17, line 35, leave out from <aspect> to end of line 36 and insert <natural 
feature specified in an SSSI notification,> 

Allan Wilson 
 

67 In section 29, page 18, line 20, leave out <aspect of natural heritage> and insert <natural feature> 

Allan Wilson 
 

68 In section 29, page 18, line 27, leave out <aspect of natural heritage> and insert <natural feature> 

Section 31 

Allan Wilson 
 

69 In section 31, page 19, line 16, leave out <aspect of the natural heritage of the land> and insert 
<natural feature> 

Allan Wilson 
 

70 In section 31, page 19, line 20, leave out <aspect> and insert <natural feature> 

Section 36 

Allan Wilson 
 

71 In section 36, page 21, line 2, after <who> insert <, without reasonable excuse,> 

Allan Wilson 
 

72 In section 36, page 21, line 5, after <who> insert <, without reasonable excuse,> 

Section 38 

Allan Wilson 
 

73 In section 38, page 22, line 7, leave out from <aspect> to end of line 9 and insert <protected 
natural feature.> 

Allan Wilson 
 

74 In section 38, page 22, line 17, leave out from beginning to <it,> in line 19 and insert— 

<(  ) SNH may manage land acquired under this section. 

(  ) If SNH disposes of land acquired under subsection (1)(b), or of any interest in it, it must 
do so> 
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Section 39 

Allan Wilson 
 

75 In section 39, page 22, line 25, leave out from <aspect> to end of line 26 and insert <protected 
natural feature,> 

Allan Wilson 
 

76 In section 39, page 22, line 30, leave out <aspect of natural heritage> and insert <protected 
natural feature> 

Section 41 

Allan Wilson 
 

77 In section 41, page 23, line 31, leave out from <a> to end of line 32 and insert <notices to SNH 
and—> 

Allan Wilson 
 

78 In section 41, page 23, line 33, at end insert <, or 

(  ) in the case of a change in occupation, to the additional or different occupier.> 

Allan Wilson 
 

79 In section 41, page 23, line 34, leave out <The notice> and insert <A notice given under 
subsection (2) to SNH> 

Allan Wilson 
 

80 In section 41, page 23, line 38, leave out from <and> to end of line 3 on page 24 

Allan Wilson 
 

81 In section 41, page 24, line 6, at end insert— 

<(  ) A notice given under subsection (2) to a person to whom the interest is disposed of or to 
an additional or different occupier must— 

(a) specify the land concerned and state that an SSSI notification, nature conservation 
order or, as the case may be, land management order has effect in relation to the 
land, and 

(b) where reasonably practicable, be accompanied by a copy of the relevant— 

(i) SSSI notification (and any notification under section 5(1), 6(5), 7(3), 8(1) 
or 9(1), or notice under paragraph 12 of schedule 1, which amends the 
SSSI notification), 

(ii) nature conservation order (and any amending order or revoking order 
which amends or partly revokes the nature conservation order), or 

(iii) land management order (and any order under section 32(3) which amends 
or partly revokes the land management order), 

 as the case may be.> 
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Section 42 

Eleanor Scott 
Supported by: Mr Mark Ruskell 
 

128 In section 42, page 24, leave out lines 21 to 23 

Section 43 

Eleanor Scott 
 

1 In section 43, page 24, line 38, at beginning insert <search for,> 

Section 44 

Allan Wilson 
 

82 In section 44, page 25, line 11, leave out from second <the> to end of line 12 and insert <any 
protected natural feature of the land,> 

Section 46 

Allan Wilson 
 

83 In section 46, page 26, line 23, leave out from <aspect> to <effect> in line 24 and insert 
<protected natural feature> 

Allan Wilson 
 

84 In section 46, page 26, line 25, leave out <aspect of Scotland’s natural heritage> and insert 
<natural feature of Scotland> 

Section 49 

Allan Wilson 
 

85 In section 49, page 27, line 35, leave out subsection (1) and insert— 

<(  ) Any— 

(a) notice, notification or consent given, or 

(b) request for review, proposal or application (other than an application to a court) 
made, 

under or for the purposes of this Part must be in writing.>  

Allan Wilson 
 

86 In section 49, page 29, line 6, at end insert— 

<(  ) A request for review, proposal, application or consent which is transmitted by electronic 
means is to be treated as being in writing if it is received in a form which is legible and 
capable of being used for subsequent reference.>  
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Schedule 6 

Nora Radcliffe 
 

8 In schedule 6, page 43, line 38, at end insert— 

<( ) after paragraph (a) insert— 

“(aa) takes, damages or destroys, at any time of year, the nest or traditional 
nest site, of a bird listed in Schedule A1;”.> 

Eleanor Scott 
 

2 In schedule 6, page 48, line 8, at end insert— 

<( ) the word “self-locking” is repealed,> 

Eleanor Scott 
 

3 In schedule 6, page 48, leave out lines 10 to 13 

Eleanor Scott 
 

10 In schedule 6, page 48, line 15, at end insert— 

<( ) the words “or snare” are repealed.> 

Eleanor Scott 
 

4 In schedule 6, page 48, line 17, leave out from <Any> to <(3C)> in line 27 

Eleanor Scott 
 

5 In schedule 6, page 48, line 30, leave out from <which> to end of line 37 

Eleanor Scott 
 

6 In schedule 6, page 49, line 1, leave out <(3D)> and insert <(3)> 

Eleanor Scott 
 

11 In schedule 6, page 50, line 22, leave out from <“and> to end of line and insert <“11(1) and (2)” 
substitute “11(2)”,> 

Nora Radcliffe 
 

7 In schedule 6, page 50, line 32, after <(1)(b),> insert— 

<( ) at beginning insert “search for,” 

( )> 

Nora Radcliffe 
 

12 In schedule 6, page 54, line 4, at end insert— 

<( )  for “1” substitute “A1”> 
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Nora Radcliffe 
 

9 In schedule 6, page 54, line 39, at end insert— 

<Before schedule 1, insert— 

“SCHEDULE A1 
(introduced by section 1) 

 
BIRDS WHOSE NESTS OR TRADITIONAL NEST SITES ARE PROTECTED AT ALL TIMES 

 Common name    Scientific name 

Buzzard, Honey    Pernis apivorus 

Chough      Pyrrhocorax pyrrhocorax 

Eagle, Golden    Aquila chrysaetos 

Eagle, White-tailed    Haliaetus albicilla 

Goldeneye     Bucephala clangula 

Goshawk     Accipiter gentilis 

Harriers (all species)    Circus 

Hobby     Falco subbuteo 

Kingfisher     Alcedo atthis 

Kite, Red     Milvus milvus 

Merlin     Falco columbarius 

Osprey     Pandion haliaetus 

Owl, Barn     Tyto alba 

Peregrine     Falco peregrinus 

Petrel, Leach’s    Oceanodroma leucorhoa 

Tit, Crested     Parus cristatus 

Wryneck     Jynx torquilla”.>  

Section 56 

Roseanna Cunningham 
 

87 In section 56, page 31, line 12, at end insert— 

<“biodiversity” has the same meaning as has “biological diversity” in the United 
Nations Environmental Programme Convention on Biological Diversity of 5 June 
1992 as amended from time to time (or in any United Nations Convention 
replacing that Convention),> 

Allan Wilson 
 

88 In section 56, page 31, line 24, leave out <heritage> and insert <features> 
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Allan Wilson 
 

89 In section 56, page 31, leave out lines 26 to 28 and insert— 

 <“natural feature” has the meaning given in section 3(1A),> 

Allan Wilson 
 

90 In section 56, page 31, line 34, at end insert— 

 <“protected natural feature” means a natural feature— 

(a) which is specified in an SSSI notification, or 

(b) by reason of which a nature conservation order has effect,> 

Allan Wilson 
 

91 In section 56, page 32, line 22, leave out <an aspect of natural heritage> and insert <a protected 
natural feature> 

Allan Wilson 
 

92 In section 56, page 32, line 23, leave out <aspect> and insert <natural feature> 

Long Title 

Allan Wilson 
 

93 In the long title, page 1, line 2, leave out <certain aspects of Scotland’s natural heritage> and 
insert <Scotland’s natural features>  
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

3rd Meeting, 2004 (Session 2) 
 

Wednesday 28 January 2004 
 

Present: 
 
Sarah Boyack (Convener) 
Rob Gibson  
Alex Johnstone 
Mr Alasdair Morrison 
Eleanor Scott (Deputy Convener) 
 

Roseanna Cunningham 
Karen Gillon 
Maureen Macmillan  
Nora Radcliffe  
 
 

Also Present: Dr Sylvia Jackson, Mark Ruskell, Allan Wilson (Deputy Minister for 
Environment and Rural Development). 
 
Nature Conservation (Scotland) Bill: The Committee considered the Bill at Stage 2 
(Day 1). 

The following amendments were agreed to (without division): 14, 96, 16, 17, 18, 
19, 20, 21 and 22. 

The following amendments were disagreed to by division— 
  99  (For 1, Against 7, Abstentions 1) 
100  (For 4, Against 5, Abstentions 0) 
  95  (For 4, Against 5, Abstentions 0) 
102  (For 3, Against 6, Abstentions 0) 
103  (For 4, Against 5, Abstentions 0) 
  97  (For 4, Against 5, Abstentions 0) 
104  (For 4, Against 5, Abstentions 0) 
107 (For 3, Against 6, Abstentions 0) 

 
Amendments 13, 15, 111 and 113 were moved and, with the agreement of the 
Committee, withdrawn. 
 
The remaining amendments were not moved or pre-empted. 
 

 Section 1 was agreed to without amendment. 

 Sections 2 and 3 were agreed to as amended. 

The Committee ended consideration of the Bill for the day, section 3 having been 
agreed to. 
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Nature Conservation (Scotland) 
Bill: Stage 2 

10:14 
The Convener: I have had some useful advice 

from the clerks about our next item, which is stage 
2 consideration of the Nature Conservation 
(Scotland) Bill. As the minister will not be here until 
half past 10, I could usefully take us through the 
key procedures for how we handle things so that 
those are on the record. 

I am conscious that some members have not 
dealt with a bill at stage 2 in committee before, so I 
just want to check that everyone has their 
paperwork in front of them. Members should have 
a copy of the bill as introduced, the first 
marshalled list of amendments—which was 
published yesterday—and the groupings of 
amendments. If anyone is missing one of those 
papers, spare copies are on the front table.  

I have tried to group the amendments together 
to allow us to have a sensible set of debates. 
However, the running order will be set by the rules 
of precedence that govern the marshalled list, so 
members will need to move between the two 
papers. All amendments will be called in strict 
order from the marshalled list. We may not move 
backwards on the marshalled list so, once we 
have dealt with an amendment, we must progress. 

For today, I have set a target that we should 
complete consideration of part 1 of the bill and 
sections 3 to 12, together with schedule 1. I hope 
that we will make progress, but we shall not go 
beyond that. Targets for future meetings will be set 
after today’s meeting and will be announced so 
that groups that have an interest in our 
proceedings will know where we are in 
consideration of the bill. 

10:15 
I want to mention a couple of housekeeping 

points. We will have one debate on each group of 
amendments. The lucky member whose 
amendment is first in a group will kick off by 
speaking to and moving their amendment. That 
member may also comment on all the other 
amendments in the group. I will then call in 
sequence everybody else who has an amendment 
in the group, followed by other members, including 
the minister if he has not already been called. If 
members do not have an amendment in a group, 
but wish to speak to the amendments, they should 
indicate that in the usual manner. I will give the 
minister a chance to comment before I ask the 
lodger of the first amendment in the group to wind 
up the debate. 
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The minister may debate all amendments, if he 
so chooses. Other visiting members—I see that 
Mark Ruskell is now present—are entitled to 
participate in respect of their own amendments 
only, but I will try to let people participate in the 
debate as things progress. Only committee 
members may vote, but I suspect that everyone 
knows that. The minister and visiting members do 
not have voting rights. 

Unless you are moving the first amendment in 
the group, you should not move any amendment 
during the debate on a group. Your time will 
come—so I am told in the extensive briefing that 
the clerks have prepared for me. As long as I read 
this out, we should be okay. 

Alex Johnstone: It is not a briefing, but a script. 
Karen Gillon: Do not deviate from it, convener. 
The Convener: I shall try to be disciplined. 
If any member does not want to move their 

amendment, they should simply say, “Not moved”, 
when the amendment is called. However, any 
other MSP may move the amendment. If no one 
moves an amendment, I will immediately call the 
next amendment on the marshalled list. 

Following the debate on each group, I will check 
whether the member who moved the first 
amendment wishes to press it to a decision or to 
withdraw it. If the member wants to press the 
amendment, I will put the question on the 
amendment. If any member disagrees, we will 
have a division by show of hands. Anyone who 
wants to withdraw their amendment after it has 
been moved needs the permission of the 
committee to do so. If any committee member 
objects to the withdrawal of the amendment, the 
amendment is voted on immediately. There is no 
vote on whether to withdraw an amendment. 

If I may make a plea from the clerks, members 
should keep their hands clearly raised during a 
vote, as the clerks need to record, for the benefit 
of future reference and for the sake of 
transparency, not only the outcome of the vote but 
who voted what way. 

Once we have debated the amendments in each 
section of the bill, we must decide whether to 
agree to the section as a whole, even if no 
amendments have been made to it. Old hands in 
the committee will already know that and 
understand it; for the rest of us, it is just 
interesting. We may have a short debate on a 
section even if nobody has moved amendments to 
it, but we will see how we are doing for time when 
we get to those points. 

Finally, I make members aware that I have two 
votes: a casting vote and a deliberative vote. 
People can watch out for my casting those. I will 
tend to use my casting vote to favour the status 
quo. 

I am looking at the time, but the minister is not 
here yet. Before I suspend the meeting, I think that 
Roseanna Cunningham has a question, or 
perhaps a comment. 

Roseanna Cunningham: I just want to remind 
members that they are not obliged to speak to 
every amendment. I say that in the interests of 
sanity. 

The Convener: That is perhaps the most helpful 
comment that Roseanna Cunningham has ever 
made in the committee. That is not to downplay 
her remark: there is absolutely no point in 
repeating what everybody else said. 

Alex Johnstone: Further to that, even if 
members feel that it is necessary to comment, 
they may keep their comments very short. 

Rob Gibson: Can we also— 

The Convener: We have already reached 
cross-party agreement, which I think Rob Gibson 
wants to strengthen further, but we know broadly 
where we are going. Those are useful comments. 

I suspend the meeting for 10 minutes. 

10:20 
Meeting suspended. 

10:31 
On resuming— 

The Convener: I open our stage 2 consideration 
of the Nature Conservation (Scotland) Bill. If 
members have no interests to declare, I will move 
on and welcome the Deputy Minister for 
Environment and Rural Development—who will be 
steering us through the Executive’s perspective on 
the bill at stage 2—and the officials whom he has 
brought along today. 

Section 1: Duty to further the conservation of 
biodiversity 

The Convener: The first group of amendments 
concerns the functions and duties of public bodies 
and office holders with respect to biodiversity. 
Amendment 13 is grouped with amendments 99, 
95, 103 and 98. 

Roseanna Cunningham: Amendment 13 arises 
out of comments that the committee made in its 
report after hearing evidence on part 1 of the bill. 
In the report, we mentioned that we found it 
difficult to make very firm recommendations 
without having sight of the strategy and that, as a 
result, it was difficult to make any final decisions 
about how people should operate within that 
strategy. Nevertheless, I thought it important to 
attempt to explain some of the issues by lodging 
amendments. 
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Amendment 13 seeks to make it clear that the 
bill covers all public bodies and individual holders 
of any public office that might have an impact on 
biodiversity, and to set out explicitly that the duty 
applies to all of a body’s functions. For example, if 
the amendment were agreed to, department 
heads could not decide simply to designate some 
functions but not others, in terms of biodiversity. 
The amendment seeks to cut out any potential 
ability for bodies to pick and choose functions, and 
to point out that the duty applies to a particular 
body’s functions and not to the functions of some 
other body. That might seem to be obvious, but I 
think that it is preferable to include it in the bill. 

Amendment 13 also raises questions about how 
it is expected that the duty will be operated in 
connection with public bodies. In particular, I ask 
the minister to comment on the cross-border 
public bodies, many of which have a direct impact 
on biodiversity, not least the Forestry Commission. 
There are other such bodies, including the Crown 
Estate, so it is important to make it explicit in the 
bill who will be affected and how. 

I do not think that the other amendments in the 
group contradict amendment 13 in any way. I 
support amendment 99, in the name of Eleanor 
Scott, and amendment 95, in the name of Nora 
Radcliffe, who is prompting me. Amendment 95 is 
quite similar to my amendment—if Nora Radcliffe 
thinks otherwise, perhaps she will say so at some 
point. In its totality—that might not be the right 
word to use just now—I do not think that it is 
widely off the mark. Amendment 98, on guidance, 
is useful and it would be of value to include its 
provision explicitly in the bill. The likelihood is that 
I will support the other amendments in the group. 

I move amendment 13. 

Eleanor Scott (Highlands and Islands) 
(Green): Amendment 99 states: 

“Every public body and office-holder must, so far as 
practicable, adopt an integrated approach by co-operating 
with each other with a view to co-ordinating the exercise of 
their respective functions.” 

That would mean co-ordination between 
departments and agencies so that the actions of 
one would not counteract or undermine the actions 
of another. That might be considered common 
sense or something that would be done as a 
matter of course, but we all know that in many 
cases it does not happen automatically. For 
example, although many species and habitat 
action plans have called for funding from agri-
environment schemes, that funding has not been 
forthcoming. 

There are precedents for amendments, such as 
this one, that enshrine common sense and cross-
agency working. In the previous session of 
Parliament, Robin Harper proposed one such 

amendment to the Transport and the Environment 
Committee for inclusion in the Water Environment 
and Water Services (Scotland) Bill, and it was 
accepted. 

Nora Radcliffe: The intention behind 
amendment 95 is to place a duty on ministers and 
public bodies to encourage everyone who is 
involved in the biodiversity strategy to carry out 
any actions that are specified in it. The strategy 
will work only with the co-operation of a wide 
range of bodies, not all of which are statutory 
bodies or bodies on which statutory obligations 
can be placed. The indirect encouragement of 
other people who are involved in the biodiversity 
strategy by those who have a statutory duty would 
be a useful extension in making the strategy work. 

Amendment 98 is also an encouraging 
amendment, if I may describe it as such, that 
would give ministers a useful power. They may 
have the power to issue guidance anyway, but I 
think that it would be useful to focus on that power 
in the strategy. It would enable ministers to give 
leadership without being too heavy-handed or 
over-prescriptive, as that would run counter to the 
voluntary and co-operative nature of the 
biodiversity strategy. We want to encourage 
people to work together. The Convention of 
Scottish Local Authorities said in the commentary 
on the bill that it has circulated that it would 
appreciate guidance so that good practice could 
be shared and things could be kept consistent. 

Amendment 13, in the name of Roseanna 
Cunningham, seems sensible. It would make 
section 1(1) read more easily—it would make the 
intention clearer. Amendment 103, in the name of 
Mark Ruskell, is very similar to my amendment 95. 
It seeks to do the same thing, so I think that it will 
be either/or with those two amendments. On 
amendment 99, which is in the name of Eleanor 
Scott, it seems sensible for people to work 
together in an integrated way but I wonder 
whether that idea is already implicit in section 1(1). 

I recommend my own amendments 95 and 98 
and offer those comments on the others. 

The Convener: I invite Mark Ruskell to speak to 
amendment 103 and any other amendments in the 
group. 

Mr Mark Ruskell (Mid Scotland and Fife) 
(Green): I welcome this opportunity to speak to 
amendment 103. It is one of four that I will be 
suggesting today. If they become part of the bill, 
they will, when enacted, provide a complete 
framework for the development of biodiversity 
strategies. I start by putting amendment 103 into 
context—I will speak to the other amendments 
later. 

As drafted, the bill could, in theory, result in a 
blank piece of paper being presented as a 
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biodiversity strategy. Clearly, that would not be 
within the spirit of the bill, but it would meet its 
requirements. I have every faith in the current 
team of civil servants and ministers and I am sure 
that such blank pieces of paper will not be 
presented. However, we have to bear it in mind 
that the bill will supersede the Wildlife and 
Countryside Act 1981, so it is entirely likely that 
the bill, once enacted, will still be on the statute 
books in 30 years’ time, when we will be into the 
10th session of the Scottish Parliament. In the 
intervening period, we will have had eight separate 
Scottish Executives in control. It is therefore 
important that the bill can stand the test of time 
and that it offers security so that key themes do 
not disappear in future years. To fail to include that 
security would be to undermine the work of the 
Executive and this committee in forming a well-
defined piece of legislation. 

The flipside of the argument—I am sure that the 
minister will mention it—is that we do not want, by 
creating a framework for the strategy, to tie 
ourselves to specific actions 20 or 30 years in the 
future. I actually agree with that argument. That is 
why I am not proposing that we include a 
requirement for specific actions in the bill; I am 
proposing that we put a complete framework into 
the bill. That framework will set out a process for 
how strategies are to be developed. 

I do not think that I am offering a prescriptive 
approach. Although, in my four amendments, I 
have attempted to include a requirement for a 
species list, we have not named the actual 
species, which can be determined later on. Also, 
there is a requirement for actions to be taken, but 
we do not say what those actions are. The 
purpose of the amendments is to provide a 
framework, not to specify the actions in the bill. 

I do not think that such an approach is unusual. 
It was adopted in the Water Environment and 
Water Services (Scotland) Act 2003, with the 
requirement for river basin management plans to 
be put in place. That is now a statutory 
requirement. I think that there are other statutory 
requirements for frameworks—in local planning, 
for example. The Water Environment and Water 
Services (Scotland) Act 2003 is a good example 
because it specified that there should be a plan, 
that certain things should be in that plan, that 
public bodies should have regard to that plan, and 
that that plan should be monitored. That is all that I 
am calling for in the bill. 

The argument against such an approach—which 
members will hear—is that it would somehow 
undermine the participative approach that the bill 
seeks to develop. However, I do not think that the 
river basin management plans, which were 
developed in a participatory way, have been 
undermined by the process of putting them into 
statute. 

10:45 
The other argument against the approach that I 

recommend is that by placing duties on public 
bodies we would somehow say, “You must do 
this,” and would impose a course of action on 
those bodies. However, amendment 103 
represents the first in a series of amendments that 
I have lodged that proposes a framework that 
would, in effect, place a duty on public bodies to 
carry out actions that they had suggested and 
agreed to undertake. In other words, it is about 
saying to public bodies, “If you agree to do 
something, you should keep your word.” 

I agree that it is virtually impossible to legislate 
for the actions of non-statutory organisations, but 
public bodies can encourage non-statutory bodies 
to take action by providing, for example, grants 
programmes or advice. We must remember that 
the non-statutory sector is already fully engaged in 
the process. Non-statutory bodies are raring to go 
and want to engage with public bodies to get them 
do their bit. 

It will be difficult to deal with the matter if we 
take a piecemeal approach. Many of the 
amendments that have been lodged would 
improve the bill greatly, but we have an 
opportunity to adopt a full framework in the bill that 
would enable strategies to be developed in the 
future. I do not see the point in identifying, for 
example, the individuals or public bodies who 
should take action, if we might later agree that 
there should be no requirement to monitor that 
action. The four linked amendments that I have 
lodged present a framework for developing 
strategies. The first of those amendments is 
amendment 103, which would place a duty on 
public bodies to take action. 

The Convener: I ask members to raise their 
hands if they want to participate in the debate. 

Roseanna Cunningham: Can we wait until the 
minister has responded? 

The Convener: You have spoken already and 
will have an opportunity to speak again at the end 
of the debate. I was asking whether any other 
members wanted to raise issues before I called 
the minister.  

What is the minister’s view on amendment 13, in 
Roseanna Cunningham’s name? The amendment 
would make section 1(1) easier to understand. 
Does he regard amendment 13 as a policy 
amendment or as a textual amendment? 

The Deputy Minister for Environment and 
Rural Development (Allan Wilson): I will take the 
convener’s first point first. I share Roseanna 
Cunningham’s desire to ensure that the wording in 
the bill is as clear and precise as possible. I 
presume that the convener also shares that 
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desire—I do not think that there is anything 
between us on that. 

However, our view is that amendment 13 does 
not help to achieve that objective, although I will 
be happy to reconsider the matter if the committee 
thinks otherwise. If anything, the suggested 
change might confuse matters. Section 1(1) 
clearly specifies that the duty in relation to 
biodiversity must apply wherever a public body or 
office holder is exercising functions. I am happy to 
put on the record our understanding of section 
1(1), which is that the only possible reading of the 
subsection is that the duty applies when a public 
body is exercising any of or all its functions. The 
advice that I have received is that “any or all” is 
implicit in the wording that is used, which is the 
proper legal terminology. The subsection means 
precisely what it says on the tin, as they say. 
There is no hidden agenda or attempt to be 
obscure. 

I am sure that amendment 99, which Eleanor 
Scott has outlined, is very worthy, but I argue that 
it is completely unnecessary and—as a cursory 
examination demonstrates—framed in extremely 
general terms. In the context, it is framed far too 
widely. It is hard to find fault with the sentiments 
expressed in the amendment and I do not do so, 
but it does not add meaningfully to the existing 
provisions. Biodiversity is, by its very nature, a 
process that demands an awareness of the big 
picture—it is the big picture, in that sense. That 
demands integration, co-ordination across the 
public sector and willingness to work co-
operatively across sectors—Mark Ruskell 
mentioned the private sector. None of that is in 
dispute; such co-operation and constructive 
engagement is on-going. Making reference to 
such co-operation is unnecessary and does not 
add anything to the bill. 

I was interested in the comparison that Eleanor 
Scott and Mark Ruskell drew with the water 
framework directive. Some members of the 
committee were involved in the process when I 
took the Water Environment and Water Services 
(Scotland) Bill through the committee and 
chamber procedures. I do not see the parallel that 
they draw. 

Let me take local biodiversity plans as an 
example. Every local authority is developing or, 
interestingly, is developing in conjunction with 
others on a non-statutory basis, local biodiversity 
action plans. That is symptomatic of the approach 
that we have taken, which is one of consensus 
and co-operation as opposed to compulsion. I will 
come back to that point in relation to Mark 
Ruskell’s amendment 103, as it gets to the heart 
of the political—with a small p, if such exists—
disagreement between us. I do not think that 
amendment 99 would add anything to the bill. The 

approach that is outlined is under way and will 
continue, irrespective of the reference to it that 
Eleanor Scott wants to insert. 

Nora Radcliffe’s amendment 95 and Mark 
Ruskell’s amendment 103 get to the very heart of 
the debate. Let us not beat about the bush: the 
amendments would require public bodies to take 
actions that are specified in the biodiversity 
strategy. 

I know that the subject will come up again and I 
appreciate, from the number of amendments that 
has been lodged on the issue, that members feel 
strongly about the need to ensure that the 
biodiversity strategy is robust and effective. I 
assure the committee that I share that opinion and 
that I have looked long and hard at the issue; I am 
familiar with the arguments and with the source of 
the amendments. However, to require public 
bodies to take actions that are specified in the 
biodiversity strategy is to misunderstand the 
nature of the strategy process and what it was set 
up to achieve. 

The strategy will provide a broad framework for 
the promotion and furtherance of biodiversity and 
will produce a vision and a direction for everyone 
involved. Mark Ruskell is right that that will be a 
long-term vision that we hope will benefit 
Scotland’s natural heritage over the ensuing 25 
years. It will be supported by detailed 
implementation plans, which are currently in 
preparation, but, importantly, there is not—as he 
proposes—a list of tasks or actions. 

I fundamentally believe that we have taken the 
right approach. It is correct that the strategy is 
adopted in that manner. It is vital that we look at 
biodiversity in the round and that we engage with 
many others. We should certainly engage with 
others across the public sector and between 
sectors in order to promote what we seek to 
achieve. It would be completely contrary to that 
consensual approach if we were to seek to tie the 
hands of public authorities or to impose 
prescriptive conditions on how they choose to do 
that work. We must encourage the existing and 
growing consensus and partnership. I 
fundamentally believe that we cannot prescribe 
conservation. We cannot tell people to conserve; 
we have to take them with us. It is necessary to 
convince them of the merits of our case and bring 
them along. There can be and should be no 
prescriptive approach. I had thought that, inter 
alia, the committee and the Executive had agreed 
that it would be incorrect to adopt a prescriptive 
approach. 

I strongly believe that any attempt to prescribe 
detailed actions to stakeholders would be 
counterproductive. Its consequence would be to 
restrict what people would be prepared to sign up 
to. My fundamental argument is that stakeholders 
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are best placed to know how to address the 
biodiversity duty in their locality. They will do that 
within the national policy framework, which we will 
want to set jointly under the strategy. 

If the committee votes to make the strategy 
compulsory, that wider perspective will be lost. 
Such a move may also lose us friends. That has 
already been made clear by, for example, COSLA, 
which is a prospective key partner in the process. 
COSLA’s evidence was that a flexible, non-
prescriptive and non-compulsory biodiversity 
strategy is essential. I argue that the committee 
should take that advice seriously. I have no 
intention of departing from an inclusive process, 
which I believe to be fundamental to what we are 
trying to achieve. As a consequence, I will not 
support amendments 95 and 103. 

The Scottish biodiversity forum has delivered an 
excellent draft strategy. In our response to the 
committee’s stage 1 report, Ross Finnie indicated 
clearly that the Executive recognises the 
importance of guidance and other public 
information initiatives that can help to make the 
law more accessible. 

On Nora Radcliffe’s amendment 98—which 
would not impose the prescriptive agenda that I 
oppose—I agree that there is value in having 
provision within the bill for future guidance and 
future codes of practice. That is certainly true in 
relation to biodiversity conservation, which is at 
the very heart of the bill. The principle that is 
embodied in amendment 98 is not in dispute. As 
Ross Finnie previously indicated, the Executive 
will lodge an amendment at stage 2 to provide 
additional powers to issue statutory codes and 
guidance. The powers that are currently provided 
for in the bill—in section 42, which we will come 
to—are confined to purposes relating to sites of 
special scientific interest. I can give an assurance 
that an Executive amendment to part 4 will 
address that issue. 

With those few words, I invite Roseanna 
Cunningham to withdraw amendment 13, Eleanor 
Scott not to move amendment 99, Nora Radcliffe 
not to move amendments 95 and 98, and Mark 
Ruskell not to move amendment 103. I will lodge 
an amendment to replace amendment 98. 

The Convener: Before I call Roseanna 
Cunningham to wind up the debate on this group 
of amendments, Karen Gillon wants to raise a 
point of clarification. 

For all subsequent groupings, let me be clear 
that once all members who have an amendment in 
the grouping have spoken to their amendment, I 
will move to an open period, during which 
members will have the chance to make speeches 
and comments and raise points of clarification. I 
will then call the minister to respond, if he is not 

the person who led off the debate on the 
amendments. 

I will let Karen Gillon raise a brief point of 
clarification now, but so that I treat all members 
fairly, I want to be clear that I will not take anyone 
else at this point when we come to the next 
grouping. 

Karen Gillon: There is some sympathy around 
the table for amendment 13, for which the minister 
offered some hope in his speech. Is it possible that 
the Executive might lodge an amendment at stage 
3 to provide the reassurance that the committee 
seeks? 

The Convener: I will allow the minister to 
respond briefly before Roseanna Cunningham 
winds up, given that she may or may not accept 
the minister’s response. 

Allan Wilson: I will be surprised if she does not 
accept what I am about to say. At stage 3, we will 
lodge an amendment to include the word “any”. 

The Convener: Can you repeat that last 
sentence? We did not hear it. 

Allan Wilson: We will lodge an amendment to 
include the word “any”. 

Roseanna Cunningham: I tried to follow the 
minister through the various comments that he 
made, but it was not always easy to track what 
was being said.  

I appreciate what the minister said at the 
beginning about the exercise of functions, when 
he used the phrase “any or all”. My problem with 
that phrase is that it raises a question mark in my 
mind. To me, it implies that we could still get into a 
position in which some functions are designated 
as functions in relation to biodiversity and others 
are not. We have a particular concern about that. 
If the minister is prepared to put it on the record 
that that is not the intention and that public bodies 
cannot say that they have unilaterally decided that 
some areas of what they do have nothing to do 
with biodiversity, I might be a little bit more 
content. I also note that he did not say anything 
about cross-border public bodies and how they will 
be affected. I am still a little dubious about where 
we are. If an amendment is lodged to insert the 
phrase “any function”, that might be acceptable, 
but I still want to press the minister on the issue. 

11:00 
The Convener: As that is all that members want 

to say on the grouping, we move to— 

Allan Wilson: Should I provide some 
information on the cross-border bodies? 

The Convener: That would be helpful, as it is 
clearly an issue for Roseanna Cunningham. 
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Allan Wilson: The bill covers the Forestry 
Commission, the Crown Estate and any other 
cross-border public sector organisation. For 
clarification, and lest there be any doubt, for these 
purposes “any” includes “all”. If amendment 13 is 
pressed, I will oppose it, but I am happy to come 
back at stage 3 with an amendment to include 
“any”. 

Nora Radcliffe: On a point of clarification, will 
the minister explain the difference between “any” 
and “any of their”? I find it hard to get my head 
around why “any” is acceptable and “any of their” 
is not. 

Roseanna Cunningham: It is so that the 
Executive does not have to accept an SNP 
amendment, is it not? 

Allan Wilson: “Any of their” would not be 
grammatical. 

The Convener: Members will have to take a 
view on the matter. The question is, that 
amendment 13 be agreed to. 

Roseanna Cunningham: I know that I moved 
amendment 13, but the minister has come back 
with a further clarification that is more explicit than 
the one that he gave earlier. In those 
circumstances, can I withdraw the amendment? I 
think that there would have to be a vote on that. 

The Convener: I am advised that you are 
allowed to do that if the committee agrees to it. 
The mover of amendment 13 would like to 
withdraw it on the basis of assurances that she 
has received on the record. 

Roseanna Cunningham: On the basis of what 
happens at stage 3. 

Amendment 13, by agreement, withdrawn. 

The Convener: We are off to an excellent start. 
Does Eleanor Scott want to move amendment 99? 

Eleanor Scott: I appreciate what the minister 
said, but I would still like to move amendment 99. 

Amendment 99 moved—[Eleanor Scott]. 

The Convener: The question is, that 
amendment 99 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Scott, Eleanor (Highlands and Islands) (Green) 

AGAINST 
Boyack, Sarah (Edinburgh Central) (Lab) 
Cunningham, Roseanna (Perth) (SNP) 
Gillon, Karen (Clydesdale) (Lab) 
Johnstone, Alex (North East Scotland) (Con) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
Morrison, Mr Alasdair (Western Isles) (Lab) 
Radcliffe, Nora (Gordon) (LD) 

ABSTENTIONS 
Gibson, Mr Rob (Highlands and Islands) (SNP) 

The Convener: The result of the division is: For 
1, Against 7, Abstentions 1. 

Amendment 99 disagreed to. 

Section 1 agreed to. 

Section 2—Scottish Biodiversity Strategy 

The Convener: Group 2 concerns preparation 
of the Scottish biodiversity strategy. Amendment 
14 is grouped with amendment 94. 

Allan Wilson: The committee’s stage 1 report 
expressed the view that the bill should require a 
biodiversity strategy to be designated by ministers, 
“require” being the operative word. 

Section 2(1), which says that ministers “may” 
designate a strategy, has apparently been 
misunderstood by some people, who suggest 
that—somehow or other—the Executive lacks 
commitment to the development or designation of 
the strategy. That is self-evidently not the case; 
the Executive is at the forefront of work, in 
partnership with a range of interested bodies 
through the biodiversity forum, to develop a robust 
and effective draft strategy, which I hope that 
ministers will be in a position formally to designate 
as the Scottish biodiversity strategy later in the 
year. 

Let me be entirely clear. During the stage 1 
debate, Ross Finnie made it plain that there is no 
lack of commitment on the part of the Executive; 
the biodiversity strategy is central to the 
implementation of the new duties for which the bill 
provides and to our vision of effective action in 
biodiversity conservation. We are happy to accept 
that the bill should require ministers to designate a 
strategy. Ross Finnie committed us to bringing 
forward an appropriate amendment, and 
amendment 14 delivers on that commitment. 

Amendment 94, in the name of Nora Radcliffe, 
would require the Scottish biodiversity strategy to 
“have regard to the aims and actions specified in the UK 
Biodiversity Action Plan and in Scottish Local Biodiversity 
Action Plans.” 

I fully support the need to link the activity to 
conserve biodiversity that is taking place at UK, 
Scottish and local levels. The consensus-based 
approach to the development of the biodiversity 
strategy through the biodiversity forum, to which I 
have referred at length, has aimed to do just that, 
by drawing on material from the UK and local 
biodiversity action plans and elsewhere, as 
appropriate. There has been extensive local 
involvement in that process and local interests 
have been represented by COSLA, which has led 
the group that developed thinking on local 
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implementation. The strategy has been developed 
firmly within the context of the UK biodiversity 
action plan. 

I am committed to continuing that process and, 
as we finalise the strategy, I will ensure that all 
relevant matters—not just those from the UK plan, 
or, for that matter, Scottish plans, but from any 
source—are considered. 

Amendment 94 is unnecessarily restrictive and 
could be counterproductive to the strategy and, in 
particular, to local interests. There is also a legal 
complication, as I am advised that there is no legal 
competence to cross-reference the UK biodiversity 
action plan and the Scottish local biodiversity 
action plans in the way that the amendment would 
do, as there is no formal, legally recognised 
designation process for those plans. Therefore, 
although there is a reasonable understanding of 
what is generally meant by the terms “UK 
biodiversity action plan” or “Scottish local 
biodiversity action plans”, there is a risk that the 
amendment could be misconstrued. 

I am confident that the Scottish biodiversity 
strategy will have regard to all the necessary 
factors, including the local plans—and any other 
proposals that exist out there. On that basis, I 
invite Nora Radcliffe not to move amendment 94. 

I move amendment 14. 

The Convener: I call Nora Radcliffe to speak to 
amendment 94 and to the other amendment in the 
group, which is amendment 14. 

Nora Radcliffe: I will do that the other way 
round, as I think that everyone is delighted to 
welcome amendment 14. I do not think that 
anyone doubts the commitment of the current 
Executive to the strategy, but we hope that the 
legislation will have a long life. The change from 
“may” to “must” in section 2(1) is fundamental and 
welcome. 

Amendment 94 was intended to be a practical 
measure that would tie in the biodiversity strategy 
and make it consistent with UK and local 
biodiversity action plans. I listened to what the 
minister said and I am persuaded that the 
amendment might have unforeseen consequences 
and might have a limiting effect. I will not move the 
amendment when we come to it. 

Karen Gillon: I welcome amendment 14, which 
makes a helpful change to the bill—although I do 
not foresee any major change in the make-up of 
the Executive in the timescale that Mark Ruskell 
talked about. 

Allan Wilson: I am grateful to Nora Radcliffe. 
Part of the problem was that anybody can develop 
a local biodiversity action plan—a person can 
develop one for their back garden—but whether 
they would wish it to be incorporated in the 
national strategy is an interesting question. 

I want briefly to mention the UK action plan, 
because the issue will come up again. If we want 
to develop a modern and relevant contemporary 
plan, we should not tie ourselves unnecessarily to 
something that was produced almost 10 years ago 
in 1994 and which has had several reincarnations. 

Amendment 14 agreed to. 

Amendment 94 not moved. 

The Convener: Group 3 concerns the content of 
the Scottish biodiversity strategy or a list published 
subsequently. Amendment 15 is grouped with 
amendments 100, 96, 101 and 102. 

Roseanna Cunningham: Amendment 15 is part 
of a group of amendments about the Scottish 
biodiversity strategy, which arise from the 
committee’s questions and concerns about having 
to consider the bill in the absence of anything to 
guide us on how the strategy will work. I know that 
the minister has read the committee’s comments 
in our stage 1 report and understands our 
concerns. It is understandable that we have so 
many amendments. 

Amendment 15 is, arguably, a stand-alone 
amendment, but the amendments in the group 
together aim to provide a framework for the 
strategy. I feel that the bill ought to give at least an 
indication of what the framework will be. That is 
not the same as saying that the bill should have 
the whole strategy incorporated in it, but it should 
contain aspects of the framework. A series of 
questions about the framework need to be 
answered. We need to ask about how activities 
will be prioritised; what actions might be needed; 
who the appropriate people or bodies are to carry 
out those actions; how the actions will be taken 
and monitored; and how the results will be 
reported. All those issues are part of the same 
argument. Taken together, the amendments in the 
group might be considered to provide a 
framework. 

Amendment 15 deals with one aspect of that 
framework. It is about, if you like, the who—the 
specification of the appropriate people or bodies to 
take any actions that might be taken within the 
framework. I would like the minister to talk about 
amendment 15, either as a stand-alone 
amendment or in the context of the other 
amendments on the framework. 

If I may say so, convener, we have a difficulty 
with the group of amendments because it 
comprises a mixture of stand-alone amendments 
and amendments that take into account a totality. 
The fact that one of the stand-alone amendments 
is the lead amendment creates a slight 
awkwardness in the discussion. I will support any 
or all of the amendments that would lead to there 
being a greater specification in the bill of the 
framework in which the strategy should be 
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developed. The situation is slightly awkward 
because of the way in which the amendments 
have been grouped. Nora Radcliffe’s amendment 
96 also falls into the stand-alone category. I 
support both the stand-alone amendments and the 
ones that take into account the bigger issue. 

The amendments in the group pick up on some 
of the issues that the committee raised in its stage 
1 report. The committee felt that without a 
framework in the bill it was difficult to work our way 
through how the strategy would work in practice. 
The amendments try to provide a framework in the 
bill. 

I move amendment 15. 

11:15 
Mr Ruskell: I will reiterate some of Roseanna 

Cunningham’s comments. There is a fundamental 
misunderstanding: the minister says that to put a 
framework for the development of strategies into 
the bill would be prescriptive, but it would not be 
prescriptive at all. It would say that stakeholders 
who put forward actions to which they agree, that 
they say are achievable, that are within their 
remits and on which they take the decisions 
should be held to account and should stand by 
their word, and that those actions should be 
monitored. 

There are five key areas in which we need to 
have a framework for the development of 
strategies in the bill. The first such area is the 
prioritisation of activities. The minister might ask, 
“If we prioritise some activities, species or 
habitats, what will happen to the others? Will they 
be forgotten about?” but I do not think that they will 
be. I have more faith in the bill than that, and with 
a few other tweaks and amendments later on, the 
bill’s other provisions will be more than adequate 
to deal with wider biodiversity. We need to make a 
distinction between the priority species and 
habitats that need urgent attention and the general 
issue of the protection of wider biodiversity, which 
is more than adequately covered by the bill. 

We need to specify the types of actions that 
need to taken and to be included in any strategy 
that comes out of the framework in the bill. It is 
also necessary to include in those strategies the 
people and bodies that are concerned with 
carrying out the actions, the actual taking of the 
actions or the promotion of actions with regard to 
the non-statutory sector, and the monitoring. 
Under amendments 100 and 101, none of those 
would be included in the bill, but the bill would 
contain a requirement for the strategies to address 
those aspects. I do not consider that to be 
prescriptive, so there is a misunderstanding. 

Nora Radcliffe: The amendments in the group 
all relate to what we knew would be a difficult task: 

to create a strategy-shaped hole in the bill without 
putting the strategy into the bill. 

I will start with my amendment 96. Strategies 
should have a mechanism that focuses action 
where it is most needed—on those species and 
habitats that are of greatest conservation 
concern—instead of saying that everything is 
important and must be looked after, which would 
be far too unfocused. In other biodiversity action 
plans at United Kingdom and local level, that focus 
is achieved by establishing a list of those species 
and habitats that are considered to be most in 
need of conservation and to which priority should 
be given. The strategy would be unworkable 
without such a focus to ensure that we do not 
distribute our attention and energies far too widely 
and that we focus on the crux of the matter. 

Amendment 101, which is similar to mine, seeks 
to do the same thing—to prioritise what the 
strategy encourages people to deal with. I have a 
lot of sympathy with amendment 15, which also 
tries to say what sort of strategy we think the 
strategy should be without writing it down. A 
strategy should specify actions and identify who 
should take those actions; I do not feel that that is 
over-prescriptive. Eleanor Scott’s amendment 102 
concerns local sites, which are a useful 
mechanism for protecting biodiversity at the local 
level. Many local authorities already have them, 
and pulling them into the strategy might give 
consistency, guidance and encouragement that 
would benefit local sites. 

Eleanor Scott: I will not repeat what Mark 
Ruskell said about the other amendments in the 
group. I will just speak to amendment 102, which 
requires that 
“A strategy so designated must include measures to 
establish and promote systems for the management of 
local sites to further the conservation of biodiversity at a 
local level.” 

Most local authorities in Scotland, as Nora 
Radcliffe said, operate a system of local sites, 
although they call them by different names, the 
criteria that are applied are disparate, and they do 
not all work to the same system. Compared with 
SSSIs, which are a representative sample of the 
best sites in Scotland, local sites aim to identify all 
sites of special importance at regional and local 
level. They are an important resource and they are 
where most people see important biodiversity. 
Some local sites are valuable, and may at some 
stage become SSSIs, depending on what happens 
to other components of the SSSI series. 

To ensure that biodiversity management is not 
confined to SSSIs, the expert working group on 
SSSI reform agreed that local sites are important 
and it required Scottish Natural Heritage to lead on 
developing a consistent approach to local sites 
and guidance to local authorities. As yet, SNH has 
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not done that. However, Ross Finnie indicated in 
the stage 1 debate that he expected SNH to take 
action on local sites and he repeated that 
assurance in a letter to the committee. 

If amendment 102 is agreed to, it will ensure that 
local sites are used as a key tool in the Scottish 
biodiversity strategy and throughout the 
biodiversity process in Scotland, now and under 
successive Administrations. In addition, it will give 
weight to the need to take a partnership approach 
to promoting local site systems throughout 
Scotland, beginning with a review, led by SNH, of 
local site systems and the development of 
common standards. I appreciate that the minister 
is not keen to be prescriptive, but there has to be a 
bottom line of minimum standards, and guidance, 
at least, is often required. 

If amendment 102 is not agreed to, I would like 
the minister to reassure me that SNH will be 
required to engage urgently in a review of local 
site systems and to develop common standards 
for local sites and partnerships of relevant 
organisations, and that when those common 
standards are available, the Executive and SNH 
will issue guidance to local authorities on their 
application. That is the fallback position if 
amendment 102 is not agreed to, but amendment 
102 would be a worthwhile addition. 

Karen Gillon: I support Nora Radcliffe’s 
amendment 96, as opposed to the other 
amendments that seek to put lists in place. 
Amendment 96 includes a clear timescale, which 
is important if people are to know what we are 
talking about. I am sympathetic to Roseanna 
Cunningham’s amendment 15, although I am 
swayed by the fact that, instead of being in the bill, 
its measures could be included in guidance or 
accompanying notes. I am interested in the 
minister’s comments on that, because I guess that 
persons could change relatively quickly over a 
short period of time. 

I am not convinced by Eleanor Scott’s 
amendment 102, because I am not convinced that 
the measures on local sites need to be included in 
the bill. In addition, I am not yet aware of the 
financial implications of the amendment on bodies 
such as SNH and local authorities, and I would 
need to be convinced that the measures in the 
amendment could be implemented within the 
resources that accompany the bill. I seek the 
minister’s comments on that. 

Allan Wilson: I will take the last point first. 
Amendment 15 from Roseanna Cunningham and 
amendment 101 from Mark Ruskell would require 
the inclusion of either lists of species and habitats 
or compulsory actions within the Scottish 
biodiversity strategy. I am not sure whether Mark 
Ruskell is aware of the inherent contradiction in 
his argument. He said that amendment 15 is not 

prescriptive but went on to say that other local 
stakeholders must be held to account for what 
they do. I share Roseanna Cunningham’s concern 
about the groupings, because amendment 15 
should be read in conjunction with amendment 
103, which seeks to impose a statutory duty on 
stakeholders. To argue that that is not being 
prescriptive is somewhat contradictory. 

I agree that, in safeguarding and conserving our 
biodiversity, we must devote particular attention to 
the parts of our natural heritage that are under 
greatest threat. Prioritising is absolutely the right 
way to go. However, I do not think that the 
inclusion of lists of species and habitats within the 
Scottish biodiversity strategy is the right way to go, 
and neither is subsequently imposing a duty to do 
so, which would be worse. 

As members are aware, a comprehensive 
programme of action is under consideration, which 
will set out our overall obligations within the UK’s 
wider strategy. In Scotland, work to implement the 
UK strategy has been under way for a number of 
years. That work, which we all agree is vital, will 
protect our most vulnerable and most important 
species and habitats. 

As I said, I cannot support the inclusion of 
compulsory actions within the strategy, but 
amendments 15, 100 and 101 would have that 
effect. Their effect would lose us friends and take 
us in the wrong direction. We must integrate action 
for biodiversity preservation within the ordinary 
functions of public bodies, but they must be 
allowed flexibility for decisions, with particular 
regard to their own circumstances. Those 
circumstances may be local in relation to local 
authorities, or they may be other functions in 
relation to other public bodies. If the strategy were 
overly prescriptive, it would be counterproductive. 

Eleanor Scott’s amendment 102 seeks to ensure 
that the strategy includes measures to promote 
the establishment of a system of management of 
local sites to further biodiversity at the local level. 
Again, we are being asked to endorse an 
amendment that runs counter to the consensual 
approach that has driven the strategy’s 
development and to specify measures. My brief 
states that 
“I will reiterate my arguments”, 

but members will be pleased to learn that I will not, 
because I have made the position clear. 

I assure Eleanor Scott that I, too, welcome the 
committee’s suggestion that local authorities and 
SNH should work together to improve existing 
arrangements for local sites. Not only SNH, but 
local authorities have a role to play in that. 
However, SNH should take the lead. The crux is 
what is meant by “urgently”, and I suspect that 
Eleanor Scott’s definition and SNH’s definition 

 

554



655  28 JANUARY 2004  656 

may not coincide. We will certainly develop the 
committee’s suggestion. However, amendment 
102 is unnecessary and restrictive. 

Turning last to Nora Radcliffe’s amendment 96, I 
agree that the elements of our natural heritage 
that are under the greatest threat deserve our 
particular attention. Therefore, I welcome 
amendment 96 because it will allow us to 
recognise that sensibly and flexibly. It has always 
been our intention to ensure that the first 
implementation plans for the strategy will require 
preparation of a list of the most important species 
for biodiversity conservation in Scotland. That is 
the right way of ensuring that the most vulnerable 
elements of our biodiversity are protected, and 
that we maintain the wider, inclusive and well-
supported perspective of the strategy and freedom 
of choice for the public bodies who will take the 
lead in the strategy’s delivery. 

Amendment 96 will require us to prepare a list 
within the first 12 months following designation of 
the strategy. The implementation plans will be 
produced on a three-year cycle, but I am prepared 
to commit to the challenge of a 12-month horizon 
for this aspect of the implementation. Achieving 
that will require the support of stakeholders—
which will not happen by itself—particularly the 
non-governmental organisations. As I said, I am 
happy to work with the committee on that and 
happy to support amendment 96. 

I should say—if I did not make it clear before—
that I ask Roseanna Cunningham to withdraw 
amendment 15 and Mark Ruskell and Eleanor 
Scott not to move their amendments.  

11:30 
Roseanna Cunningham: Having listened to the 

debate, I still have some concerns that the bill as 
drafted basically requires a strategy to be 
designated and requires some reporting, yet does 
not actually require any actions to be taken. There 
is a danger that, if we go on like this, the 
legislation will cover only the broad intentions of 
the current draft strategy, which itself does not 
include any specific actions. I have concerns that 
what is being done is a direct reflection of a senior 
civil service desire to have as little imposed on the 
civil service as possible and to keep out of things 
as much as possible. I am concerned that that is 
what is driving the Executive and the minister. 

Given the grouping of amendments and the 
difficulty of dealing with them, I will not press 
amendment 15, but that is only because I will 
support the broader amendments in the group. 

Amendment 15, by agreement, withdrawn. 

Amendment 100 moved—[Mr Mark Ruskell]. 

The Convener: The question is, that 
amendment 100 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Cunningham, Roseanna (Perth) (SNP) 
Gibson, Mr Rob (Highlands and Islands) (SNP) 
Radcliffe, Nora (Gordon) (LD) 
Scott, Eleanor (Highlands and Islands) (Green) 

AGAINST 
Boyack, Sarah (Edinburgh Central) (Lab) 
Gillon, Karen (Clydesdale) (Lab) 
Johnstone, Alex (North East Scotland) (Con) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
Morrison, Mr Alasdair (Western Isles) (Lab) 

The Convener: The result of the division is: For 
4, Against 5, Abstentions 0. 

Amendment 100 disagreed to. 

Amendment 95 moved—[Nora Radcliffe]. 

The Convener: The question is, that 
amendment 95 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Cunningham, Roseanna (Perth) (SNP) 
Gibson, Mr Rob (Highlands and Islands) (SNP) 
Radcliffe, Nora (Gordon) (LD) 
Scott, Eleanor (Highlands and Islands) (Green) 

AGAINST 
Boyack, Sarah (Edinburgh Central) (Lab) 
Gillon, Karen (Clydesdale) (Lab) 
Johnstone, Alex (North East Scotland) (Con) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
Morrison, Mr Alasdair (Western Isles) (Lab) 

The Convener: The result of the division is: For 
4, Against 5, Abstentions 0. 

Amendment 95 disagreed to. 

Amendment 96 moved—[Nora Radcliffe]—and 
agreed to. 

Mr Ruskell: I will not move amendment 101, 
because I think that amendment 96 pretty much 
does what I was trying to achieve. 

Amendment 101 not moved. 

Amendment 102 moved—[Eleanor Scott]. 

The Convener: The question is, that 
amendment 102 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Cunningham, Roseanna (Perth) (SNP) 
Gibson, Mr Rob (Highlands and Islands) (SNP) 
Scott, Eleanor (Highlands and Islands) (Green) 

AGAINST 
Boyack, Sarah (Edinburgh Central) (Lab) 
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Gillon, Karen (Clydesdale) (Lab) 
Johnstone, Alex (North East Scotland) (Con) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
Morrison, Mr Alasdair (Western Isles) (Lab) 
Radcliffe, Nora (Gordon) (LD) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 102 disagreed to. 

Amendment 103 moved—[Mr Mark Ruskell]. 

The Convener: The question is, that 
amendment 103 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Cunningham, Roseanna (Perth) (SNP) 
Gibson, Mr Rob (Highlands and Islands) (SNP) 
Radcliffe, Nora (Gordon) (LD) 
Scott, Eleanor (Highlands and Islands) (Green) 

AGAINST 
Boyack, Sarah (Edinburgh Central) (Lab) 
Gillon, Karen (Clydesdale) (Lab) 
Johnstone, Alex (North East Scotland) (Con) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
Morrison, Mr Alasdair (Western Isles) (Lab) 

The Convener: The result of the division is: For 
4, Against 5, Abstentions 0. 

Amendment 103 disagreed to. 

The Convener: Group 4 is entitled “Scottish 
Biodiversity Strategy: reports to the Parliament”. 
Amendment 97 is grouped with amendment 104. 

Nora Radcliffe: Amendment 97 tries to shape 
the processes around the strategy without writing 
the strategy into the bill. Any report on the strategy 
should indicate where the strategy is successful 
and where it is not. The obvious measure of that is 
how the status of the priority habitats and species 
is being maintained, lost or improved. That is the 
absolute minimum that should be expected. It is 
important to specify measures that make the 
report meaningful.  

I do not believe for a moment that the people 
who are currently in post would bring a report to 
Parliament that said, “We have a wonderful 
biodiversity strategy and we think that you should 
all applaud us for having it,” without demonstrating 
that the strategy was working. The minimum 
indication of whether a strategy is effective, which 
could be included in the report, is whether the 
status of the priority species is better, worse or the 
same. That would also show whether the statute 
was working or not working. 

Amendment 104, which was lodged by Mark 
Ruskell, is similar; it would do the same thing as 
amendment 97. The question is which amendment 
members want to include in the bill. 

I move amendment 97. 

Mr Ruskell: As Nora Radcliffe said, amendment 
104 is broadly similar to amendment 97, so I will 
not reiterate all her comments. 

Monitoring is essential. As amendment 96 has 
been agreed to, it is important that the bill should 
stipulate at least several elements of a key 
framework for the biodiversity strategy. We cannot 
renege on the issue. We must have some sort of 
monitoring, otherwise we will not be able to tell 
whether the biodiversity strategy is effective—
politically, the Parliament will not be able to 
monitor the strategy effectively. 

The Convener: No other member of the 
committee has asked to speak on the 
amendments. Minister, what do you envisage will 
be in the report? We have agreed to amendment 
96, which specifies lists. The current debate is, 
essentially, about the level of analysis, the nature 
of the monitoring that you intend to bring to 
Parliament and whether that monitoring is required 
under the bill. What would you expect to be 
required? 

Allan Wilson: I shall try to answer that without 
prejudicing the work on the development of the 
strategy or alienating the input of our important 
partners and stakeholders in the process. 

I return to Roseanna Cunningham’s point. We 
are talking about a process that we have, 
thankfully, rejected in the most recent votes. 
Amendment 97 seeks to build in a requirement in 
an entirely unhelpful and non-constructive way. 
The suggestion that, somehow or other, there is a 
senior civil service conspiracy in the Scottish 
Executive to avoid responsibility is so wide of the 
mark as to be laughable. 

The concerns that I have expressed and that the 
committee has supported have been aired 
extensively with RSPB Scotland and others in 
connection with the work that is on-going. There 
seems to be a lack of trust on the part of the 
environmental movement, founded on the belief 
that the Executive cannot be trusted to pursue or 
implement its own policies and that excessive 
legal requirements or constraints are necessary to 
force ministers and public bodies to deliver on 
their biodiversity commitments. Nothing could be 
further from the truth.  

Going down the compulsory, prescriptive road 
risks alienating the stakeholders with whom we 
have made progress, particularly COSLA, which 
has written to the committee on that subject. The 
Executive is keeping on board local authorities 
and those that are engaged in the local planning 
process; we are keeping their support and winning 
ourselves friends. I assure the committee that 
adopting the approach that some members seem 
to be suggesting of being more prescriptive and 
making things compulsory would be completely 
counterproductive. 
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As for augmenting the reporting requirements, 
the United Kingdom biodiversity action plan will be 
delivered in Scotland by our strategy. We have 
already agreed that there will be regular reports 
and that habitats and species that are particularly 
under threat will be prioritised—a concern that the 
committee and I share. There will also be reports 
to the Convention on Biological Diversity. Those 
reports will necessarily cover the status of all 
species and habitats. In the past, we have further 
distilled the UK reports to draw out essentially 
Scottish elements. Work is under way to do that 
for the current reporting round. Given that the 
Scottish biodiversity strategy is the delivery 
mechanism for the UK action plan in Scotland, it 
follows that any report on the Scottish biodiversity 
strategy will necessarily take account of the 
current UK reporting processes. To require further 
reporting over and above what is already 
proposed in the bill, as suggested in amendment 
97, would be costly and wasteful.  

I much prefer the strategy that the committee 
has just approved in relation to the detailed lists of 
species and habitats. Members might argue that 
part of what we have agreed renders most if not all 
of amendment 104 redundant, but there is still 
merit in pointing out that adopting amendment 97 
would be completely counterproductive to the 
positive action on Scottish biodiversity that the 
Executive is leading. 

Nora Radcliffe: I lodged amendment 97 
because it seemed to me that there was an 
irreducible minimum level of reporting back to the 
Parliament. For reports to be meaningful, they 
have to demonstrate whether the strategy is 
working. It seemed to me that the obvious 
mechanism for determining that was to examine 
the list of priority species and habitats, which sits 
alongside the strategy, and to consider whether 
the strategy is working in relation to it. The 
minister seemed to say—if I picked it up 
correctly—that reports to the convention 
essentially do that anyway. I would like clarification 
on that. Whether what I am proposing is 
happening anyway in another context and can 
therefore be taken as read will determine whether 
I am persuaded to press amendment 97. 

Allan Wilson: I made it as clear as possible that 
we have not yet got the list, but the equivalent of 
what the member suggests will happen.  

The Convener: Is that a yes? 

Allan Wilson: There is a large element of trust 
in what I have said. There seems to be some 
questioning of the motivation or, dare I say it, the 
commitment to deliver on— 

The Convener: All that Nora Radcliffe has 
requested is clarification of whether you already 
have to do what she asks as part of the report to 

the Convention on Biological Diversity. She was 
looking for a yes or a no. 

Allan Wilson: I said that that is work in progress 
and so is not yet to hand. Therefore, I cannot say, 
“Yes, here it is.” I have said that that work is being 
done and that such a list will be produced. 

The Convener: Does the assurance that the 
work is in progress satisfy you, Nora? 

Nora Radcliffe: I think that that is a yes in that 
what I am proposing will happen. I did not lodge 
amendment 97 in an untrusting way; I was not 
implying that such things would not happen. I was 
simply trying to ensure that the bill includes 
provisions on what we think the strategy should 
look like and do, without actually prescribing the 
strategy. What I have proposed is a minimum 
requirement to make the report meaningful. 

I wish to press amendment 97. 

The Convener: The question is, that 
amendment 97 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
FOR 
Cunningham, Roseanna (Perth) (SNP) 
Gibson, Mr Rob (Highlands and Islands) (SNP) 
Radcliffe, Nora (Gordon) (LD) 
Scott, Eleanor (Highlands and Islands) (Green) 

AGAINST 
Boyack, Sarah (Edinburgh Central) (Lab) 
Gillon, Karen (Clydesdale) (Lab) 
Johnstone, Alex (North East Scotland) (Con) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
Morrison, Mr Alasdair (Western Isles) (Lab) 

The Convener: The result of the division is: For 
4, Against 5, Abstentions 0. 

Amendment 97 disagreed to. 

11:45 
Mr Ruskell: I intend to keep members’ arms 

busy. 

The Convener: You may make only a very short 
comment. 

Mr Ruskell: I fail to understand how a statutory 
requirement for reporting would alienate 
stakeholders. 

Amendment 104 moved—[Mr Mark Ruskell]. 

The Convener: The question is, that 
amendment 104 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
FOR 
Cunningham, Roseanna (Perth) (SNP) 
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Gibson, Mr Rob (Highlands and Islands) (SNP) 
Radcliffe, Nora (Gordon) (LD) 
Scott, Eleanor (Highlands and Islands) (Green) 

AGAINST 
Boyack, Sarah (Edinburgh Central) (Lab) 
Gillon, Karen (Clydesdale) (Lab) 
Johnstone, Alex (North East Scotland) (Con) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
Morrison, Mr Alasdair (Western Isles) (Lab) 

The Convener: The result of the division is: For 
4, Against 5, Abstentions 0. 

Amendment 104 disagreed to. 

Section 2, as amended, agreed to. 

After section 2 

The Convener: Amendment 98 has already 
been debated. 

Nora Radcliffe: I think that I got assurances that 
the Executive will lodge an amendment later in our 
consideration of the bill to deal with the issue that 
amendment 98 raises. 

Amendment 98 not moved. 

Before section 3 

The Convener: Group 5 contains amendments 
on the identification and denotification of sites of 
special scientific interest. Amendment 111 is 
grouped with amendments 112, 105, 106, 117, 
120, 29, 108, 121, 109 and 128. If amendment 
112 is agreed to, I will not be able to call 
amendments 105 and 106 in this group or 
amendments 18, 19 and 20 in group 6, because of 
pre-emption. If amendment 120 is agreed to, I will 
not be able to call amendments 29, 108 and 121 in 
this group or amendments 30, 31 and 32 in group 
6, because of pre-emption. I hope that that is 
helpful to members. 

Eleanor Scott: I will speak to amendments 111 
and 112 and, while I am doing that, I will try to find 
where I have put my notes on amendments 117 
and 120. Amendments 111 and 112 are related in 
that amendment 111 suggests a new section 
before section 3 to replace the subsection that 
would be deleted if amendment 112 were agreed 
to. The proposed new section is on the statutory 
purpose of SSSIs. 

The concept of a statutory purpose is welcome. 
The expert working group on SSSI reform agreed 
on the principle of placing such a purpose in 
legislation. However, during the evidence taking at 
stage 1 and in the committee’s stage 1 report, one 
or two problems were raised. Amendment 111 
seeks to resolve those problems. 

The questions that arose were about why we 
have such a series of sites of special scientific 
interest and what the series is for. The 

amendment expresses the view that the answers 
to those questions should include the following 
points. It should be stated that SSSIs are a series 
of important wildlife sites, selected by Scottish 
Natural Heritage with, where appropriate, advice 
on scientific criteria from the Advisory Committee 
on Sites of Special Scientific Interest. The series 
should be sufficient in terms of the number, size 
and distribution of sites and the range of wildlife 
requiring such protection.  

The range of wildlife requiring protection should 
include not only that which is representative of 
Scotland but that which is unusual or special, so it 
must include rare species and habitats and sites of 
great naturalness that are especially vulnerable or 
irreplaceable. It should also be stated that the 
SSSI series is greater than the sum of its parts, so 
that, as well as being considered individually, sites 
should be considered as a network or series. 
Moreover, once selected, the sites should be 
cared for and managed to conserve and enhance 
their interests.  

Section 3(2), which amendment 112 would 
delete and amendment 111 would replace, lacks a 
requirement that selection should be carried out 
solely on scientific criteria. Section 3(2)(b) would 
allow ministers to issue non-scientific guidance. 
Amendment 111 includes a provision for guidance, 
but limits some guidance to scientific guidance 
issued by the Joint Nature Conservation 
Committee, thus ensuring a common approach to 
SSSIs throughout the UK and fulfilling a pledge 
that was made when SNH was formed.  

As well as being selected, SSSIs have to be 
looked after. By limiting the application of section 
3(2) to SNH’s functions under section 3(1), the bill 
addresses only the selection and omits the role of 
the advisory committee. Amendment 111 would 
apply the purpose to all functions—or at least all 
functions that relate to SSSIs—carried out by the 
different bodies under the bill. SSSIs are selected 
not only to be representative of the diversity and 
geographic range of Scotland’s natural heritage, 
but to protect rarity and naturalness. That issue 
was raised by, among others, the chief executive 
of SNH, and amendment 111 is designed to 
address that concern.  

If the committee does not agree to amendment 
111, I will support some of the amendments in 
Nora Radcliffe’s name, which do some of the 
same things as my amendment, although not all in 
the one big leap.  

I now crave everybody’s indulgence while I take 
a look at what I have said in amendment 117. As 
usual, I have misplaced my notes, but amendment 
117 is a small, consequential amendment.  

I move amendment 111.  
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Nora Radcliffe: If the committee chooses not to 
replace section 3(2), on the statutory purpose of 
SSSIs, it might be useful to add “rarity” to the 
reasons for identifying a site, as amendment 105 
proposes. If there is only one of something, it 
could be argued that it is not necessarily 
representative, and SSSIs are supposed to 
maintain a representative sample. However, we 
would still want to protect something even if there 
was only one of it. We are talking about preserving 
biodiversity and it may be that rarity is implicitly 
understood to be a feature of biodiversity, but 
amendment 105 gives us the opportunity to make 
it absolutely clear that we are including rarity as 
well as representativeness and that biodiversity 
covers the whole spectrum.  

Amendment 106 is slightly more important, as it 
ties the identification of SSSIs to scientific criteria; 
it would maintain the quality and consistency of 
the criteria used to identify sites. The amendment 
would mean that section 3(2)(b) referred to any 
guidance issued by the JNCC, which was 
established under section 128 of the 
Environmental Protection Act 1990. That would tie 
the identification of sites to the objective scientific 
criteria as far as possible.  

Amendment 108 deals with the issue of whether 
an SSSI in which there has been deterioration or 
damage should be denotified. Amendment 108 
would ensure that, if a site had been damaged or 
had deteriorated, before we denotified it we would 
have to establish whether it was possible to 
restore it, within reason, and to maintain it as a 
site of special scientific interest. That might not be 
done only for the reason why the site was notified 
in the first place. The site might have other 
valuable features that could merit its retention as 
an SSSI. Before we abandon an SSSI, we should 
consider whether it can reasonably be restored so 
that it is still an effective part of the representative 
series and whether it has other features that we 
could use to renotify it and to maintain it as a site 
of special scientific interest. 

Amendment 121 is consequential to amendment 
106 and would tie notification to scientific criteria. 
Amendment 109 is consequential to amendment 
108. If SNH were denotifying a site, amendment 
109 would require it to say that it had considered 
restoring the site, if that could be done reasonably, 
or renotifying the site for a different valuable 
feature. 

Allan Wilson: Amendment 111 proposes new 
obligations on public bodies. The first is—dare I 
say it again—a duty on every public body that 
undertakes functions under part 2. In effect, that is 
a duty on all regulators, all statutory undertakers, 
the Advisory Committee on Sites of Special 
Scientific Interest, the Scottish Land Court, the 
Court of Session and the sheriff courts, the Keeper 

of the Registers of Scotland and perhaps SNH 
itself. 

The new duty would require each of those 
assorted public bodies and office holders to 
identify an SSSI series that represents the 
diversity of Scotland’s natural features. I do not 
know whether Eleanor Scott and Mark Ruskell 
regard that as an appropriate task for our courts, 
regulatory authorities or the Keeper of the 
Registers. If so, I do not share their view and I 
trust that the committee does not. The amendment 
would be entirely out of place in the bill. It is 
Scottish Natural Heritage’s role to identify SSSIs 
and to develop an SSSI series. It would be utterly 
wrong for a provision in the bill to undermine that 
role. 

That is not all that is wrong with the proposal. 
The intentions that underlie the amendment are 
already met by the arrangements that will be put in 
place by section 12, which places a general duty 
on public bodies. Subsection (3) of the 
amendment would oblige public bodies in the most 
sweeping terms to 
“protect, conserve and enhance” 

the new SSSI series 
“in accordance with any guidance, decision or … judgment” 

issued by SNH. 

The amendment fundamentally misunderstands 
the role that the advisory committee performs and 
the SSSI process. The ACSSSI provides 
independent and objective advice to SNH when 
scientific objections have been made to an SSSI. 
The ACSSSI is not a tribunal and it has no remit to 
issue binding judgments. Overall, that system has 
worked well since 1991 and is well understood by 
stakeholders. The amendment does not indicate 
any understanding of that system. 

The reference to the Scottish Land Court is also 
mistaken. Veterans of the Land Reform (Scotland) 
Act 2003 will know that the Land Court is a court 
of law that dispenses justice. It has no remit to 
supplant SNH in conserving or enhancing SSSIs. 
It would be wrong if such an obligation 
compromised the court’s impartial judicial 
objectivity. 

Amendment 111 is fundamentally at odds with 
the key principles and systems at the heart of the 
bill. In the nicest possible way, I invite Eleanor 
Scott to withdraw amendment 111 and not to 
move amendment 128, which is consequential to 
amendment 111. 

Amendment 105 would include the concept of 
rarity in the bill as one criterion for identifying an 
SSSI. That is entirely unnecessary. After all, 
criteria such as rarity are already fundamental to 
the JNCC’s extremely detailed selection 
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guidelines, which are included in the reference to 
“any guidance” in section 3(2)(b). Given that the 
concept of rarity is already inherent in the 
selection criteria for the SSSI series, the proposed 
change would add nothing to the bill’s existing 
provisions and would, I argue, simply confuse 
matters. As a result, I ask Nora Radcliffe not to 
move amendment 105. 

12:00 
Amendments 106 and 121 are also unnecessary 

and—dare I say it—unhelpful. As the committee is 
aware, SNH already uses the JNCC’s guidelines 
for the selection of SSSIs as a matter of course. 
The existing SSSI system has been created on 
that basis. Although the Executive intends to 
continue with those existing British guidelines for 
the foreseeable future, it might interest the 
nationalists among us to know that the bill has 
been intentionally drafted to allow for the 
possibility—unlikely as it might be—of developing 
specifically Scottish selection criteria, if 
appropriate. Call me old fashioned, but I think that 
that is part of what devolution—and the work of 
this Parliament—is supposed to be about. 

I believe that it would be a clear mistake to 
impose such an unnecessary and restrictive 
provision in the bill. Indeed, doing so would be 
tantamount to arguing that Scotland cannot be 
trusted to look after its natural heritage. That 
argument is simply not tenable. I hope that Nora 
Radcliffe agrees with me and respectfully invite 
her not to move amendments 106 and 121. 

Amendment 29 is a minor drafting amendment 
in my name. I take it that the committee picked up 
that the word “the” is missing from line 16 in 
section 9. The reference, which is clear from the 
context, should be to “the SSSI notification”, rather 
than to “SSSI notification” in any general or 
theoretical sense. I will move amendment 29 at 
the appropriate time. 

As for amendments 108 and 109, although they 
are well meaning, they do not recognise the fact 
that the SSSI provisions in the bill have been very 
specifically designed to prevent damage to SSSIs 
occurring in the first place. After all, that is what 
the whole SSSI process is about. Any 
denotification of an SSSI would happen only when 
all reasonable efforts to safeguard the site, 
including the application of criminal sanctions 
where necessary or the provision of positive 
management payments, have demonstrably failed. 

As a result, both amendments are clearly 
unnecessary. It is inconceivable that SNH would 
seek to denotify a site or part of a site without first 
having to make the case very robustly and, 
additionally, to justify the case publicly. Moreover, 
any denotification would have to be referred to the 

ACSSSI, which would provide independent advice 
on SNH’s scientific case for denotification. Any 
student of these matters over the past decade or 
so would see that the scenario envisaged by the 
amendments is clearly inconceivable. I ask Nora 
Radcliffe not to move amendments 108 and 109. 

The Convener: I seek some clarification on 
amendment 105, because I am persuaded by 
Nora Radcliffe’s arguments. Did you say that rarity 
is definitely one of the criteria in the JNCC 
guidelines and is therefore automatically taken into 
account? After all, Nora Radcliffe is absolutely 
right to say that one would expect rarity to be one 
of the issues under consideration.  

Allan Wilson: Yes. That was the whole point of 
the exercise. 

The Convener: I just wanted to clarify that, as it 
is an important point. 

Nora Radcliffe: I seek clarification on what you 
said on amendments 108 and 109, minister. I fully 
accept what you say about the denotification of a 
site for the reason for which it was originally 
notified, but you did not address the other strand 
of the argument, which is that there may be 
valuable features on a site that are not the reason 
for its being notified in the first place. If a site is to 
be denotified, is there merit in looking to see how it 
might be retained as an SSSI for a different 
reason or for a different feature? 

Allan Wilson: In a hypothetical scenario, if there 
were such features, they would be the subject of 
an SSSI designation, either new or existing, would 
they not? 

Nora Radcliffe: So it would be safer to take the 
long way round and redesignate a site for a new 
reason if that was appropriate. 

Karen Gillon: On the same point, I assume that, 
given that we are insistent that SNH should follow 
the correct procedures and legislation in relation to 
classification, we should not be looking for a way 
in which to circumvent that system when there 
have been clearly identified problems in the past. I 
would want a redesignation to go through the 
proper procedures, not be dealt with in the way 
that is set out in amendment 108. 

Allan Wilson: The proposal would clearly be not 
to denotify. 

The Convener: As members have no further 
points to raise, I call Eleanor Scott to wind up and 
to press or withdraw amendment 111. 

Eleanor Scott: I take on board the concerns 
that the minister has expressed about the lack of 
clarity in our amendments, although I would say 
that the purpose is clear: we want nobody whose 
actions might impinge on SSSIs to escape the net 
of responsibility. However, I sense a lack of 
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support for our proposals among my committee 
colleagues, so I will not press amendment 111 or 
move the other amendments in my name. 
Nonetheless, I urge support for the amendments 
in the name of Nora Radcliffe, if she chooses to 
press them. The minister may be satisfied that the 
issues that they raise are embedded in practice, 
but there is still value in having them stated in the 
bill. 

Amendment 111, by agreement, withdrawn. 

Section 3—Duty to give notification of sites of 
special scientific interest 

The Convener: Group 6 is entitled “Natural 
features and protected natural features”. 
Amendment 16 is grouped with amendments 17 to 
23, 25, 27, 28, 30 to 33, 42, 43, 45 to 53, 56, 63 to 
70, 73, 75, 76, 82 to 84, and 88 to 93. I hope that 
that is clear. 

Allan Wilson: This is my attempt to restore a 
degree of consensus to the committee’s 
deliberations. In its stage 1 evidence sessions and 
in drafting its stage 1 report, the committee was 
rightly critical of the way in which the phrase 
“natural heritage” was defined and used in the bill. 
Those criticisms were acknowledged at the 
evidence-taking session that we had on 26 
November, and we undertook to look again at 
them. As Mr Finnie indicated subsequently in the 
stage 1 debate, we were happy to take on board 
the constructive and helpful comments that were 
made and we have lodged appropriate 
amendments that will, I hope, resolve the issue. 

The committee will be pleased to know that I will 
not speak to each amendment individually. The 
changes that are proposed in this series of 47 
amendments are essentially technical and self-
explanatory. I will map out the principles, then give 
a couple of examples of changes that the 
amendments will make and describe their impact. 

The overall objective of the amendments is to 
replace all occurrences of the term “natural 
heritage” in the bill with an equivalent formulation 
based on the new term “natural feature”. The term 
“natural feature” will be defined, by virtue of 
amendment 17, in a new section 3(1A) at the start 
of part 2. The definition is: 

“flora or fauna or geological or geomorphological 
features.” 

I am sure that that is a very familiar term to all 
members. The same definition can already be 
found in section 56. In a very similar form, the 
definition underlies the existing Scottish statutory 
instrument provisions in the Wildlife and 
Countryside Act 1981. The new term “natural 
feature”, and the clear explanation, at the outset of 
part 2, of what constitutes a natural feature will, I 
hope, be welcomed by members. I hope that we 

have found an improvement on the previous 
wording. I hope, too, that we have provided a 
helpful presentational emphasis on the SSSI 
system. We have covered not only “flora and 
fauna” but features of “geological or 
geomorpholological” importance. We will go into 
that importance in later deliberations. I am looking 
at Maureen Macmillan because I know that these 
issues are close to her heart. 

The overall bill will not be altered by these 
changes. I hope that the improved prominence of 
geological matters will be seen as a positive and 
constructive development that emphasises the 
degree to which protecting geological as well as 
biological diversity is a fundamental objective of 
the bill. 

Amendment 17 will define “natural feature” in 
section 3. The remaining amendments in the 
group will carry out a series of more or less 
standard replacements—for example, by removing 
the term 
“aspect of its natural heritage” 

and replacing it with 
“of its natural features”. 

We will leave out the term 
“aspect of natural heritage by reason of which the SSSI 
notification has effect” 

and insert 
“natural feature specified in the SSSI notification.” 

That resonates with what we have just said on 
denotification. It would be inconceivable for 
denotification to happen where natural features 
remained within an area for which there had 
previously been notification. In any event, there 
would be a 12-month period during which any 
objections relating to natural features could be 
heard. 

We will also remove the term 
“aspect of the natural heritage of the land” 

and use 
“natural feature” 

in its place. 

A new shorthand term—“protected natural 
feature”—will be created by amendment 90. That 
will simplify references in the bill to natural 
features that are protected by an SSSI notification 
or by a nature conservation order. 

Taken as a whole, the changes that will be 
made by the amendments in the group will deliver 
what the committee has asked for. They will make 
for a tighter and more readable statute that will 
avoid confusion arising from the existence of 
alternative meanings of the term “natural heritage”. 
The committee was concerned about that. 
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The amendments will do all that, I must 
emphasise, without altering the policies that are 
being pursued in the bill, or the legal impact of the 
amended provisions, which is obviously very 
important. Members can therefore be reassured 
that the result of the amendments will be 
clarification of the text and not alteration of the 
underlying intent of the bill. I commend all 47 
amendments in the group to the committee. 

I move amendment 16. 

Maureen Macmillan: I thank the minister for the 
amendments. I am aware that geodiversity and 
geomorphological issues were implicit in the bill, 
but it helps to have that made absolutely clear 
because of the concerns that have been raised. I 
hope that, in subsequent stage 2 debates on the 
bill, we may be able to develop our strategy and 
thinking on how to protect such features. I look 
forward to those debates with the minister. 

Allan Wilson: In the context of our future 
deliberations, I am pleased to give the 
reassurance that officials will be working along the 
lines mentioned by Maureen Macmillan. I did not 
mention natural beauty and amenity in my earlier 
remarks, but I believe them to be important. 

Amendment 16 agreed to. 

Amendment 17 moved—[Allan Wilson]—and 
agreed to. 

Amendment 112 not moved. 

Nora Radcliffe: As we have been given the 
assurance that rarity will be included, I will not 
move amendment 105. 

Amendment 105 not moved. 

Amendments 18 to 20 moved—[Allan Wilson]—
and agreed to. 

12:15 
Nora Radcliffe: I had concerns that notification 

was not tied to scientific criteria and that that had 
been left open. Having received an explanation of 
why it was left open, I am happy not to move 
amendment 106. 

Amendment 106 not moved. 

Amendment 21 moved—[Allan Wilson]—and 
agreed to. 

The Convener: Group 7 concerns the contents 
of SSSI notifications. Amendment 113 is grouped 
with amendments 107, 114 and 116. 

Dr Sylvia Jackson (Stirling) (Lab): I want to 
speak in particular to amendments 113, 114 and 
116. I know that Mr Mark Ruskell will speak to 
amendment 107. I worked quite closely with RSPB 
Scotland on the three amendments and I know 
that Scottish Environment LINK is also very 

supportive of them. The amendments would 
require Scottish Natural Heritage to specify 
conservation objectives for SSSIs. The 
amendments are important and would prove to be 
helpful to SNH, conservation bodies and others 
who are involved in the biodiversity process, as 
well as owners and occupiers of sites. 

Benefits will accrue because agreement to the 
amendments would mean that it would be clearer 
what the long-term objectives of site protection 
and management were. SNH would therefore be 
able to specify whether sites should be maintained 
in their current condition, which is conservation, or 
managed to improve their quality, which is 
enhancement. 

In that respect, it is worth noting that section 4 of 
the bill rightly indicates that the SSSIs 
“should be conserved or enhanced”. 

However, there is no obligation on SNH to specify 
which sites should be enhanced or by how much 
they should be enhanced. Amendment 114 would 
fill that loophole. 

I have examples in which the powers would be 
useful. In the case of a herb-rich meadow, SNH 
would be able to indicate whether it hoped to 
maintain the number of orchids at existing levels 
or encourage management to increase their 
population. In the case of a woodland, SNH would 
be able to indicate whether the woodland was in 
good condition or could be enhanced by 
encouragement of more diverse ground flora, 
greater regeneration of young trees and so forth. 

SNH and others would, through the 
amendments, become aware of the contributions 
that the SSSI series is intended to make to the 
conservation of a particular species or habitat. 
SNH would then be able to decide whether further 
SSSIs were necessary and whether other 
measures were needed in the wider countryside; 
for example, the agri-environmental schemes that 
were mentioned previously. 

Equally, each owner and occupier would be in a 
position to know SNH’s long-term plans for a site. 
That would prevent an oft-heard complaint about 
consents and management agreements—that 
owners and occupiers are unclear what SNH is 
trying to achieve on a site—by enabling SNH to 
link the decisions to the objectives. I realise that 
amendments 113, 114 and 116 are fairly onerous 
in what they seek SNH to do. Amendment 114 is 
really a probing amendment, which I will consider 
after I have heard what the minister has to say. 

I move amendment 113. 

Eleanor Scott: I support the amendments to 
which Sylvia Jackson spoke. Amendment 107 
relates to those amendments and has the support 
of Scottish Environment LINK. The purpose of 
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amendment 107 is to require SSSI notifications to 
specify, where appropriate, the species and 
habitats on the site that are listed as priority 
species and habitats in the UK biodiversity action 
plan and—eventually—in the Scottish biodiversity 
strategy. 

There are two reasons why that would be a 
valuable change. First, knowing how much of each 
species and habitat was included in the SSSI 
series would enable managers of the biodiversity 
process to focus action accordingly. It would be a 
good set of information that would enable us to 
consider what we are doing on biodiversity. 
Amendment 107 recognises that land managers 
are key stakeholders in the implementation of the 
biodiversity strategy. If a link were made to the 
wider conservation agenda, that would make clear 
the role of SSSIs in helping to secure biodiversity 
objectives and it would counter the negative image 
of SSSIs as being restrictive. It would also show 
what they were for. Amendment 107, in 
conjunction with Sylvia Jackson’s amendments, 
would be helpful. 

Allan Wilson: Amendments 113 and 107 seek 
to ensure that every notification under section 3(1) 
contains specified conservation objectives for the 
site to which it relates. Amendment 107 seeks to 
ensure that every SSSI notification contains a 
statement that would identify whether the features 
of interest for which the site had been notified 
were of principal importance in complying with the 
Rio convention. 

The rationale for notification of an SSSI and its 
inclusion thereafter in the developing series would 
be that the land was of special interest by reason 
of its natural features—we have just had the 
debate on that and members will vote on it. 
Whether the feature per se happens to be listed 
elsewhere is really a distraction from the 
fundamental question of what the features of the 
site are that justify the creation of an SSSI. I am 
happy to accept in principle Sylvia Jackson’s 
argument, but it is the core information that is 
contained in the notification process—the detail of 
the site and the features thereof, the list, the map 
and all the other core elements—that make up the 
SSSI notification. 

We have to consider how we manage that 
process and preserve and conserve the natural 
features, which is where I depart from Sylvia 
Jackson’s analysis. The management statement is 
where we would detail which inherent features we 
require to preserve and conserve and the process 
by which we would do that. 

My main concern is largely technical rather than 
being about the principle of amendments 113 and 
107. The amendments could have the practical 
effect of requiring SNH to engage in wholesale 
renotification of the existing SSSI series, which 

amounts to just under 1,500 sites, each of which 
would have to be renotified to every interested 
party. Anybody who is familiar with the process—
for example, land managers—knows how 
intensive the process is. SNH has neither the time 
nor the resources to undertake such renotification 
and we should not impose additional duties and 
obligations on it. 

I thought that consensus had developed—it 
certainly developed among stakeholders—over 
the three years in which we have been putting the 
bill together that the bill would not lead to 
unnecessary and unproductive additional work for 
SNH in relation to SSSI site notification, which is 
my real fear about what amendments 113 and 107 
would do. We do not object to the amendments in 
principle, but the management statement in the 
existing process provides what Sylvia Jackson 
seeks. To add to the notification process would be 
unproductive. 

Amendment 114 seeks to specify the detailed 
content of the conservation objectives to be 
included in the SSSI notification. I oppose that for 
the same reasons why I opposed amendment 113. 
SSSI notifications are not management 
statements that set goals on the extent, number or 
nature of the SSSI natural feature that SNH thinks 
would be desirable. There is, in amendment 114, 
an element of seeking to set local targets, for 
example that there should be 50 harriers here or 
1,000 orchids there—let one thousand orchids 
bloom, to misquote Mao. However, the objective is 
to ensure that, through the management 
statement, the methodology for preserving and 
conserving is well laid out, easy to follow and not 
target-driven. The same arguments apply to 
amendment 116. 

Therefore, with the assurance that the principles 
that Sylvia Jackson outlined will be taken up and 
promoted elsewhere in the bill, I ask her—in order 
that we do not impose an undue renotification 
process on SNH—to withdraw amendment 113 
and not to move amendments 114 and 116. I ask 
Eleanor Scott not to move amendment 107. 

Dr Jackson: I am reassured by what the 
minister said, so I see no point in pressing and 
moving my amendments. I am certainly not 
looking for something onerous—as the minister 
described it—in terms of renotification and I accept 
his reassurance about the management 
statements. However, I wonder whether he can 
reassure me that we would perhaps work towards 
SNH’s considering how the objectives could be 
stated more clearly either within annual reports or 
through informal advice to owners and occupiers. I 
also ask the minister for reassurance that the 
biodiversity strategy will assess how much of each 
species and habitat will be protected by the SSSI 
series and where that may be improved by 
enhancement work. 
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Allan Wilson: I am happy to raise those issues 
with SNH. As members will know, the bill’s thrust 
is to make the management process simpler, 
easier to understand and more specific to the sites 
concerned. If we can do that better through further 
discussions with SNH, I will do so. On the 
biodiversity strategy, we could do what Sylvia 
Jackson suggested. However, she would have to 
discuss that with the people involved in the 
strategy, who are developing their own priorities. 

I thank the minister and his officials. I remind 
members that we are about to have an informal 
briefing on common agricultural policy reform and 
agricultural incomes. I thank everybody for their 
attendance and a lot of hard work on our first day 
of stage 2. We will see how we go on our next 
day. 

Meeting closed at 12:32. 

Amendment 113, by agreement, withdrawn. 

Amendment 22 moved—[Allan Wilson]—and 
agreed to. 

Amendment 107 moved—[Eleanor Scott]. 

12:30 
The Convener: The question is, that 

amendment 107 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Cunningham, Roseanna (Perth) (SNP) 
Gibson, Mr Rob (Highlands and Islands) (SNP) 
Scott, Eleanor (Highlands and Islands) (Green) 

AGAINST 
Boyack, Sarah (Edinburgh Central) (Lab) 
Gillon, Karen (Clydesdale) (Lab) 
Johnstone, Alex (North East Scotland) (Con) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
Morrison, Mr Alasdair (Western Isles) (Lab) 
Radcliffe, Nora (Gordon) (LD) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 107 disagreed to. 

Amendment 114 not moved. 

Section 3, as amended, agreed to. 

The Convener: That closes day 1 of our 
consideration of the bill at stage 2. 

Alex Johnstone: We have only just got to my 
amendments. 

The Convener: Well, it is half past 12. 

Alex Johnstone: I apologise. 

The Convener: That is fine. We have moved 
pretty slowly, but there were lots of points of 
clarification that it was appropriate to tease out. I 
have decided that the target for day 2 would be 
that we should not go beyond section 28—that is, 
the section entitled “Reports”—and schedule 2. An 
announcement of that will go in the business 
bulletin tomorrow, so that everyone externally can 
pick that up and be prepared. Any amendments to 
sections up to section 28 must be lodged by 2pm 
on Monday 2 February. 
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Nature Conservation (Scotland) Bill 
 

2nd Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 1 to 10 Schedule 1 
Sections 11 to 25 Schedule 2 
Sections 26 to 33 Schedule 3 
Sections 34 to 45 Schedule 4 
Sections 46 to 50 Schedule 5 

Section 51 Schedule 6 
Sections 52 to 55 Schedule 7 

Sections 56 and 57 Long Title 
 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

After section 3 

Alex Johnstone 
 

115 After section 3, insert— 

<Appeals in connection with notification of sites of special scientific interest 

(1) Any owner or occupier of land to which a notification under section 3(1) relates who is 
aggrieved by the decision of SNH to issue such a notification may appeal to the Scottish 
Land Court.  

(2) An appeal under subsection (1) must be lodged not later than 28 days after the date on 
which notification was given to the owner or occupier.  

(3) The Scottish Land Court must determine an appeal under subsection (1) on the merits 
rather than by way of review and may do so by— 

(a) affirming the notification in question, 

(b) directing SNH to amend the SSSI notification in such manner as they may 
specify, 

(c) directing SNH to revoke the notification, 

(d) making any such other order as it thinks fit.> 

Section 4 

Allan Wilson 
 

23 In section 4, page 3, line 5, leave out from <aspect> to <effect> in line 6 and insert <natural 
feature specified in the SSSI notification> 

SP Bill 9-ML2  Session 2 (2004) 
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Section 5 

Allan Wilson 
 

24 In section 5, page 3, line 18, leave out <(the “original land”)> 

Allan Wilson 
 

25 In section 5, page 3, line 20, leave out <aspect of its natural heritage> and insert <of its natural 
features> 

Eleanor Scott 
Supported by: Mr Mark Ruskell 
 

117 In section 5, page 3, line 22, leave out subsection (2) 

Allan Wilson 
 

26 In section 5, page 3, line 32, leave out from <SSSI> to end of line 33 and insert <original SSSI 
notification.>  

Alex Johnstone 
 

118 Leave out section 5 

Section 6 

Alex Johnstone 
 

119 In section 6, page 4, line 10, leave out from <, or> to end of line 12. 

Section 7 

Allan Wilson 
 

27 In section 7, page 4, line 25, leave out from <aspect> to <effect> and insert <natural feature 
specified in an SSSI notification> 

Section 9 

Allan Wilson 
 

28 In section 9, page 5, line 10, leave out from <aspect> to <effect> in line 11 and insert <natural 
feature specified in the SSSI notification> 

Eleanor Scott 
Supported by: Mr Mark Ruskell 
 

120 In section 9, page 5, line 14, leave out subsection (2) 
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Allan Wilson 
 

29 In section 9, page 5, line 16, after <which> insert <the> 

Allan Wilson 
 

30 In section 9, page 5, line 19, leave out <heritage> and insert <features> 

Allan Wilson 
 

31 In section 9, page 5, line 20, leave out <heritage> and insert <features> 

Allan Wilson 
 

32 In section 9, page 5, line 21, leave out <heritage of> and insert <features of the> 

Nora Radcliffe 
 

108 In section 9, page 5, line 21, after <States,> insert— 

<(aa) whether, in a case where denotification is being considered owing to the 
deterioration of, or damage to, a natural feature— 

(i) it would be reasonably practicable to undertake restoration work intended 
to make the site again become of special interest by reason of that feature, 

(ii) the site or, as the case may be, part of the site is of special interest by 
reason of another natural feature, and 

(iii) it would be reasonably practicable to undertake work intended to make the 
site or, as the case may be, part of the site of special interest by reason of 
another natural feature,> 

Nora Radcliffe 
 

121 In section 9, page 5, line 22, leave out <or> and insert <by the joint committee established under 
section 128 of the Environmental Protection Act 1990 (c.43) and> 

Allan Wilson 
 

33 In section 9, page 5, line 30, leave out <that aspect> and insert <the natural feature specified in 
the SSSI notification> 

Nora Radcliffe 
 

109 In section 9, page 5, line 30, after <aspect,> insert— 

<( ) explains what consideration SNH gave to the matters referred to in 
subsection (2)(aa),> 

Section 10 

Allan Wilson 
 

34 In section 10, page 5, line 33, leave out <to SSSI notifications and> 
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Allan Wilson 
 

35 In section 10, page 5, line 34, after <sections> insert <3(1),> 

Schedule 1 

Allan Wilson 
 

36 In schedule 1, page 33, line 5, leave out <to SSSI notifications and> 

Allan Wilson 
 

37 In schedule 1, page 33, line 5, after <sections> insert <3(1),> 

Allan Wilson 
 

139 In schedule 1, page 33, line 8, leave out <publish a copy of each> and insert <give notice 
describing the general effect of a> 

Allan Wilson 
 

140 In schedule 1, page 33, line 13, leave out paragraph 3 

Allan Wilson 
 

141 In schedule 1, page 33, line 16, after <applies> insert <and the related notice under paragraph 2> 

Allan Wilson 
 

142 In schedule 1, page 33, line 17, leave out <it> and insert <the notification> 

Allan Wilson 
 

38 In schedule 1, page 33, line 17, after <which> insert <, by virtue of section 3(3) or 9(3), > 

Allan Wilson 
 

143 In schedule 1, page 33, line 20, leave out <it> and insert <the notification> 

Allan Wilson 
 

39 In schedule 1, page 34, line 12, leave out paragraphs 10 and 11 and insert— 

 <Where—  

(a) SNH has received a representation made within the period specified in the 
notification by virtue of paragraph 4(c), and 

(b) it is required by subsection (7) of section 21 to refer the matter to the Advisory 
Committee, 

 SNH must not confirm the notification unless it has complied with paragraphs (a) and 
(aa) of that subsection.> 
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Alex Johnstone 
 

122 In schedule 1, page 34, line 19, leave out from <, or> to end of line 21 

Allan Wilson 
 

144 In schedule 1, page 34, line 24, leave out from beginning to <it> in line 25 and insert <give notice 
of it— 

(a) to the interested parties, and 

(b)> 

Allan Wilson 
 

40 In schedule 1, page 34, line 27, leave out from <to> to <Committee,> in line 28 and insert <in a 
case where the matter was referred to the Advisory Committee in pursuance of section 21(7), the 
notice must> 

Section 12 

Roseanna Cunningham 
 

41 In section 12, page 6, line 20, leave out subsections (1) to (3) and insert— 

<(1) In exercising any function which affects— 

(a) any individual site of special scientific interest, or 

(b) the integrity of any series of sites of special scientific interest established for the 
purpose mentioned in section 3(2)(a),  

a public body or office-holder must take reasonable steps, consistent with the proper 
exercise of the functions of the body or office holder, to further the conservation and 
enhancement of that site or series of sites.  

(2) In exercising functions of the type mentioned in subsection (1), the body or office-
holder must— 

(a) from time to time, consult with SNH, and  

(b) have regard to any advice received from SNH.> 

Allan Wilson 
 

42 In section 12, page 6, line 28, leave out from <aspect> to end of line 29 and insert <natural 
feature specified in the SSSI notification.> 

Nora Radcliffe 
 

110 In section 12, page 6, line 29, at end insert— 

<( ) In exercising the function, public bodies and office-holders must have regard to the 
desirability of maintaining any series of sites of special scientific interest mentioned in 
section 3(2)(a).> 
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Section 13 

Allan Wilson 
 

43 In section 13, page 6, line 34, leave out from <aspect> to <effect> and insert <natural feature 
specified in an SSSI notification> 

Section 14 

Allan Wilson 
 

44 In section 14, page 7, line 37, at end insert— 

<(  ) in accordance with the terms of a management agreement between SNH and the 
public body or office-holder carrying out the operation, or 

(  ) in accordance with any plan relating to the management of land which has been 
prepared by the public body or office-holder and approved in writing by SNH for 
the purposes of this section.>  

Allan Wilson 
 

45 In section 14, page 8, line 15, leave out from <aspect> to <effect> in line 16 and insert <natural 
feature specified in an SSSI notification> 

Allan Wilson 
 

46 In section 14, page 8, line 23, leave out from first <an> to end of line 24 and insert <any natural 
feature specified in an SSSI notification.> 

Allan Wilson 
 

47 In section 14, page 8, line 26, leave out <aspect> and insert <natural feature> 

Section 15 

Allan Wilson 
 

48 In section 15, page 8, line 36, leave out from <aspect> to <effect> in line 37 and insert <natural 
feature specified in an SSSI notification> 

Allan Wilson 
 

49 In section 15, page 9, line 30, leave out <aspect of natural heritage> and insert <natural feature> 

Section 16 

Allan Wilson 
 

50 In section 16, page 10, line 19, leave out <the aspect of natural heritage to which it relates> and 
insert <any natural feature specified in an SSSI notification> 
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Section 17 

Allan Wilson 
 

51 In section 17, page 11, line 25, leave out from first <an> to end of line 26 and insert <any natural 
feature specified in an SSSI notification.> 

Allan Wilson 
 

52 In section 17, page 11, line 28, leave out <aspect> and insert <natural feature> 

Section 19 

Allan Wilson 
 

53 In section 19, page 13, line 9, leave out from <aspect> to <effect> in line 10 and insert <natural 
feature specified in an SSSI notification> 

Nora Radcliffe 
 

145 In section 19, page 13, line 11, at end insert— 

<(1A) Where any fauna are specified as a natural feature in an SSSI notification, any person 
who intentionally or recklessly disturbs any of those fauna is, subject to subsections (2) 
and (2A), guilty of an offence.> 

Nora Radcliffe 
 

146 In section 19, page 13, line 13, leave out <subsection (1)> and insert <subsections (1) and (1A)> 

Nora Radcliffe 
 

147 In section 19, page 13, line 21, at end insert— 

<(2A) Any person who does anything which would, but for this subsection, amount to an 
offence under subsection (1A) is not guilty of the offence if it is shown that the 
disturbance was not significant in relation to the protection of the fauna concerned.> 

Allan Wilson 
 

54 In section 19, page 13, line 22, after <excuse,> insert— 

<(a)> 

Allan Wilson 
 

55 In section 19, page 13, line 22, leave out <, 14(5), 16(1) or 17(3)> and insert <or 16(1), or 

(  ) fails to comply with section 14(5)(b) or 17(3)(b),> 

Nora Radcliffe 
 

148 In section 19, page 13, line 24, after <(1)> insert <, (1A)> 
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Allan Wilson 
 

56 In section 19, page 13, line 28, leave out from <aspect> to end of line 29 and insert <natural 
feature specified in an SSSI notification.> 

After section 19 

Nora Radcliffe 
 

149 After section 19, insert— 

<Review of management agreements on conviction 

(1) Subsection (2) applies to any owner or occupier of land within a site of special scientific 
interest who is party to a management agreement with SNH in relation to the 
management of a site of special scientific interest. 

(2) Where a person to whom this subsection applies is convicted of an offence under section 
19, or under Part 1 of the 1981 Act, SNH— 

(a) must review the management agreement,  

(b) may, without penalty, terminate or amend the management agreement as it sees fit 
following the review, and 

(c) must report the conclusion of any review carried out under this section in its 
annual report submitted to the Scottish Ministers under section 10(2) of the 
Natural Heritage (Scotland) Act 1991 (c.28).> 

Section 21 

Alex Johnstone 
 

132 In section 21, page 14, line 13, leave out subsection (5) 

Allan Wilson 
 

57 In section 21, page 14, line 16, after <person> insert <with an interest in land which is a site of 
special scientific interest>  

Allan Wilson 
 

58 In section 21, page 14, line 16, leave out from <an> to end of line 17 and insert— 

<(  ) any reason specified in an SSSI notification, or notification under section 
5(1), in pursuance of section 3(3)(a)(ii), or 

(  ) any reason specified in a notification under subsection (1) of section 9 in 
pursuance of subsection (3)(a)(ii) of that section,> 

Alex Johnstone 
 

133 In section 21, page 14, line 19, leave out from beginning to <frivolous,> 

Allan Wilson 
 

59 In section 21, page 14, leave out lines 20 to 24 and insert— 
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<(  ) the condition set out in subsection (6A) is met. 

(6A) That condition is that the representation is made— 

(a) before the expiry of the time limit for making representations in pursuance of 
paragraph 4(c) of schedule 1 with respect to the notification in question, or 

(b) if that time limit has expired, not less than 10 years have elapsed from the date— 

(i) on which the last such representation was made, or 

(ii) where no such representation has been made previously, on which the 
notification in question was given.> 

Allan Wilson 
 

60 In section 21, page 14, line 26, after <Committee,> insert— 

<(aa) consider any advice given by the Advisory Committee on the matter, >  

Allan Wilson 
 

61 In section 21, page 14, line 27, leave out from <advice> to end of line 28 and insert <such 
advice> 

Section 22 

Allan Wilson 
 

123 In section 22, page 14, leave out lines 32 and 33 and insert— 

<(  ) such information relating to SSSI notifications as may be required by regulations 
under subsection (4), and 

(  ) such information relating to—> 

Allan Wilson 
 

124 In section 22, page 14, leave out lines 36 to 38 and insert <as may be so required.> 

Allan Wilson 
 

125 In section 22, page 15, leave out lines 2 to 8 

Allan Wilson 
 

126 In section 22, page 15, line 11, leave out <(in addition to that specified in subsection (1)(a) and 
(b))> 

Allan Wilson 
 

127 In section 22, page 15, line 17, at end insert— 

<(  ) as to the provision, on payment of such fee (if any) as may be so specified, of 
copies and extracts of information in the register and as to the evidential value of 
such copies and extracts.> 
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After section 22 

Roseanna Cunningham 
 

62 After section 22, insert— 

<Monitoring of sites of special scientific interest 

(1) SNH must carry out an annual monitoring programme of sites of special scientific 
interest.   

(2) SNH must report to the Scottish Ministers annually on— 

(a) damage caused to any natural feature by reason of which an SSSI notification has 
effect, and 

(b) whether or not any such damage arose as a result of an operation for which 
consent was given under section 13 or section 15 or which did not, by virtue of 
section 14, require consent, and 

(c) any steps which have been taken for the purpose of restoring the natural feature to 
its former condition.> 

Section 23 

Alex Johnstone 
 

134 In section 23, page 15, line 22, leave out <of a description specified in subsection (3)> and insert 
<which is, or forms part of, a site of special scientific interest> 

Allan Wilson 
 

63 In section 23, page 15, line 31, leave out <aspect of natural heritage> and insert <natural feature> 

Alex Johnstone 
 

135 In section 23, page 15, line 32, leave out from <interest> to <special> in line 33 

Alex Johnstone 
 

136 In section 23, page 15, line 36, leave out subsection (3) 

Allan Wilson 
 

64 In section 23, page 15, line 40, leave out <aspect of its natural heritage> and insert <of its natural 
features> 

Section 24 

Alex Johnstone 
 

150 In section 24, page 16, line 30, after <relates> insert <, but may not extend it so as to include land 
which is not part of a site of special scientific interest> 
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Schedule 2 

Alex Johnstone 
 

151 In schedule 2, page 35, line 21, after <SNH> insert <, and 

( ) every owner and occupier of land to which the proposed order relates,> 

Alex Johnstone 
 

152 In schedule 2, page 35, line 22, at end insert <or by any such owner or occupier.> 

Alex Johnstone 
 

153 In schedule 2, page 37, line 1, leave out from <, or> to end of line 3 

Section 26 

Alex Johnstone 
 

137 In section 26, page 17, line 2, after <Ministers> insert— 

<(a) must, within 3 months of being requested to by any owner or occupier of land to 
which the order relates, and 

 (b)> 

Alex Johnstone 
 

138 In section 26, page 17, line 6, leave out <such review> and insert <review under subsection 
(1)(b)> 

Section 27 

Allan Wilson 
 

65 In section 27, page 17, line 16, leave out <aspect of the natural heritage> and insert <natural 
feature> 

Section 29 

Alex Johnstone 
 

154 In section 29, page 17, leave out lines 28 to 30 

Allan Wilson 
 

66 In section 29, page 17, line 35, leave out from <aspect> to end of line 36 and insert <natural 
feature specified in an SSSI notification,> 

Allan Wilson 
 

67 In section 29, page 18, line 20, leave out <aspect of natural heritage> and insert <natural feature> 

 11 575



Allan Wilson 
 

68 In section 29, page 18, line 27, leave out <aspect of natural heritage> and insert <natural feature> 

Section 31 

Allan Wilson 
 

69 In section 31, page 19, line 16, leave out <aspect of the natural heritage of the land> and insert 
<natural feature> 

Allan Wilson 
 

70 In section 31, page 19, line 20, leave out <aspect> and insert <natural feature> 

Section 32 

Alex Johnstone 
 

155 In section 32, page 19, line 35, after <Ministers> insert— 

<(a) must, within 3 months of being requested to by any owner or occupier of land to 
which the order relates, and 

(b)> 

Alex Johnstone 
 

156 In section 32, page 20, line 1, leave out <such review> and insert <review under subsection 
(1)(b)> 

Section 36 

Allan Wilson 
 

71 In section 36, page 21, line 2, after <who> insert <, without reasonable excuse,> 

Allan Wilson 
 

72 In section 36, page 21, line 5, after <who> insert <, without reasonable excuse,> 

Section 38 

Allan Wilson 
 

73 In section 38, page 22, line 7, leave out from <aspect> to end of line 9 and insert <protected 
natural feature.> 

Allan Wilson 
 

74 In section 38, page 22, line 17, leave out from beginning to <it,> in line 19 and insert— 

<(  ) SNH may manage land acquired under this section. 
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(  ) If SNH disposes of land acquired under subsection (1)(b), or of any interest in it, it must 
do so> 

Section 39 

Allan Wilson 
 

75 In section 39, page 22, line 25, leave out from <aspect> to end of line 26 and insert <protected 
natural feature,> 

Allan Wilson 
 

76 In section 39, page 22, line 30, leave out <aspect of natural heritage> and insert <protected 
natural feature> 

Section 41 

Allan Wilson 
 

77 In section 41, page 23, line 31, leave out from <a> to end of line 32 and insert <notices to SNH 
and—> 

Allan Wilson 
 

78 In section 41, page 23, line 33, at end insert <, or 

(  ) in the case of a change in occupation, to the additional or different occupier.> 

Allan Wilson 
 

79 In section 41, page 23, line 34, leave out <The notice> and insert <A notice given under 
subsection (2) to SNH> 

Allan Wilson 
 

80 In section 41, page 23, line 38, leave out from <and> to end of line 3 on page 24 

Allan Wilson 
 

81 In section 41, page 24, line 6, at end insert— 

<(  ) A notice given under subsection (2) to a person to whom the interest is disposed of or to 
an additional or different occupier must— 

(a) specify the land concerned and state that an SSSI notification, nature conservation 
order or, as the case may be, land management order has effect in relation to the 
land, and 

(b) where reasonably practicable, be accompanied by a copy of the relevant— 

(i) SSSI notification (and any notification under section 5(1), 6(5), 7(3), 8(1) 
or 9(1), or notice under paragraph 12 of schedule 1, which amends the 
SSSI notification), 

(ii) nature conservation order (and any amending order or revoking order 
which amends or partly revokes the nature conservation order), or 
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(iii) land management order (and any order under section 32(3) which amends 
or partly revokes the land management order), 

 as the case may be.> 

Section 42 

Eleanor Scott 
Supported by: Mr Mark Ruskell 
 

128 In section 42, page 24, leave out lines 21 to 23 

Section 43 

Eleanor Scott 
 

1 In section 43, page 24, line 38, at beginning insert <search for,> 

Section 44 

Allan Wilson 
 

82 In section 44, page 25, line 11, leave out from second <the> to end of line 12 and insert <any 
protected natural feature of the land,> 

Section 46 

Allan Wilson 
 

83 In section 46, page 26, line 23, leave out from <aspect> to <effect> in line 24 and insert 
<protected natural feature> 

Allan Wilson 
 

84 In section 46, page 26, line 25, leave out <aspect of Scotland’s natural heritage> and insert 
<natural feature of Scotland> 

Section 49 

Allan Wilson 
 

85 In section 49, page 27, line 35, leave out subsection (1) and insert— 

<(  ) Any— 

(a) notice, notification or consent given, or 

(b) request for review, proposal or application (other than an application to a court) 
made, 

under or for the purposes of this Part must be in writing.>  
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Allan Wilson 
 

86 In section 49, page 29, line 6, at end insert— 

<(  ) A request for review, proposal, application or consent which is transmitted by electronic 
means is to be treated as being in writing if it is received in a form which is legible and 
capable of being used for subsequent reference.>  

After section 51 

Maureen Macmillan 
 

129 After section 51, insert— 

<PART 

PROTECTION OF FOSSILS 

Protection of fossils 

(1) Subject to subsection (3), any person who— 

(a) destroys or damages, 

(b) removes or takes, 

(c) sells, or offers or exposes for sale, 

(d) for the purpose of sale, transports, or causes to be transported, or 

(e) circulates or causes to be circulated any advertisement likely to be understood as 
conveying that the person buys or sells, or intends to buy or sell, 

any vertebrate fossil, or part of a vertebrate fossil, is guilty of an offence. 

(2) Any person guilty of an offence under subsection (1) is liable— 

(a) on summary conviction, to a fine not exceeding £40,000, 

(b) on conviction on indictment, to a fine. 

(3) Subsection (1) does not apply to anything done under and in accordance with the terms 
of a licence granted under section (Power to grant licences) by a person granted such a 
licence.> 

Maureen Macmillan 
 

130 After section 51, insert— 

<Power to grant licences 

(1) The Scottish Ministers may grant to any person they think fit a licence to carry out any 
of the activities referred to in section (Protection of fossils)(1)(a) to (e) provided the 
activity is done under and in accordance with any terms set out in that licence.  

(2) The Scottish Ministers may by regulations make provision for— 

(a) applications for such licences and the manner in which they are to be dealt with, 

(b) the requirements which must be satisfied before such licences may be granted. 

(3) The Scottish Ministers may charge such reasonable sum (if any) as they determine in 
respect of any authorisation effected in accordance with the regulations under subsection 
(2).> 
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Maureen Macmillan 
 

131 After section 51, insert— 

<PART 

THE SCOTTISH FOSSIL CODE 

The Scottish Fossil Code 

(1) It is the duty of SNH to prepare and publish a code, to be known as the Scottish Fossil 
Code, setting out the manner and circumstances in which fossils found in the natural 
environment may and may not be treated or collected. 

(2) Before preparing the code, SNH must consult such persons as they consider appropriate. 

(3) Before publishing the code, SNH must submit the code to the Scottish Ministers for 
approval, together with any written representations received by SNH during 
consultation. 

(4) If the Scottish Ministers do not approve the code, they must— 

(a) instruct SNH to prepare another code,  

(b) instruct SNH to amend the code and to re-submit the amended code to them for 
approval, or 

(c) prepare a code themselves. 

(5) If the Scottish Ministers take the action referred to in subsection (4)(a), the duties 
referred to in subsections (2) and (3) arise. 

(6) After— 

(a) approving any code prepared under this section, or 

(b) preparing a code themselves under this section, 

the Scottish Ministers must lay the code before the Scottish Parliament; and SNH may 
not publish the code unless it has been approved by resolution of the Parliament. 

(7) It is the duty of SNH to— 

(a) publicise and promote understanding of, and 

(b) from time to time, review and consult upon, 

any code published under this section; and if, after reviewing and consulting upon the 
code, SNH amends it or prepare a new code, the duty referred to in subsection (3) 
arises.> 

Schedule 6 

Nora Radcliffe 
 

8 In schedule 6, page 43, line 38, at end insert— 

<( ) after paragraph (a) insert— 

“(aa) takes, damages or destroys, at any time of year, the nest or traditional 
nest site, of a bird listed in Schedule A1;”.> 
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Eleanor Scott 
 

2 In schedule 6, page 48, line 8, at end insert— 

<( ) the word “self-locking” is repealed,> 

Eleanor Scott 
 

3 In schedule 6, page 48, leave out lines 10 to 13 

Eleanor Scott 
 

10 In schedule 6, page 48, line 15, at end insert— 

<( ) the words “or snare” are repealed.> 

Eleanor Scott 
 

4 In schedule 6, page 48, line 17, leave out from <Any> to <(3C)> in line 27 

Eleanor Scott 
 

5 In schedule 6, page 48, line 30, leave out from <which> to end of line 37 

Eleanor Scott 
 

6 In schedule 6, page 49, line 1, leave out <(3D)> and insert <(3)> 

Eleanor Scott 
 

11 In schedule 6, page 50, line 22, leave out from <“and> to end of line and insert <“11(1) and (2)” 
substitute “11(2)”,> 

Nora Radcliffe 
 

7 In schedule 6, page 50, line 32, after <(1)(b),> insert— 

<( ) at beginning insert “search for,” 

( )> 

Nora Radcliffe 
 

12 In schedule 6, page 54, line 4, at end insert— 

<( )  for “1” substitute “A1”> 

Nora Radcliffe 
 

9 In schedule 6, page 54, line 39, at end insert— 

<Before schedule 1, insert— 
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“SCHEDULE A1 

(introduced by section 1) 
 

BIRDS WHOSE NESTS OR TRADITIONAL NEST SITES ARE PROTECTED AT ALL TIMES 

 Common name    Scientific name 

Buzzard, Honey    Pernis apivorus 

Chough      Pyrrhocorax pyrrhocorax 

Eagle, Golden    Aquila chrysaetos 

Eagle, White-tailed    Haliaetus albicilla 

Goldeneye     Bucephala clangula 

Goshawk     Accipiter gentilis 

Harriers (all species)    Circus 

Hobby     Falco subbuteo 

Kingfisher     Alcedo atthis 

Kite, Red     Milvus milvus 

Merlin     Falco columbarius 

Osprey     Pandion haliaetus 

Owl, Barn     Tyto alba 

Peregrine     Falco peregrinus 

Petrel, Leach’s    Oceanodroma leucorhoa 

Tit, Crested     Parus cristatus 

Wryneck     Jynx torquilla”.>  

Section 56 

Roseanna Cunningham 
 

87 In section 56, page 31, line 12, at end insert— 

<“biodiversity” has the same meaning as has “biological diversity” in the United 
Nations Environmental Programme Convention on Biological Diversity of 5 June 
1992 as amended from time to time (or in any United Nations Convention 
replacing that Convention),> 

Allan Wilson 
 

88 In section 56, page 31, line 24, leave out <heritage> and insert <features> 

Allan Wilson 
 

89 In section 56, page 31, leave out lines 26 to 28 and insert— 

 <“natural feature” has the meaning given in section 3(1A),> 
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Allan Wilson 
 

90 In section 56, page 31, line 34, at end insert— 

 <“protected natural feature” means a natural feature— 

(a) which is specified in an SSSI notification, or 

(b) by reason of which a nature conservation order has effect,> 

Allan Wilson 
 

91 In section 56, page 32, line 22, leave out <an aspect of natural heritage> and insert <a protected 
natural feature> 

Allan Wilson 
 

92 In section 56, page 32, line 23, leave out <aspect> and insert <natural feature> 

Long Title 

Allan Wilson 
 

93 In the long title, page 1, line 2, leave out <certain aspects of Scotland’s natural heritage> and 
insert <Scotland’s natural features>  
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Groupings of Amendments for Stage 2 (Day 2) 
 
 
Appeals in connection with notification of sites of special scientific interest  
115 
 
Enlargement of sites of special scientific interest 
24, 26, 118 
 
Circumstances in which agreement to certain reviews and extensions is obtained 
119, 153 
 
Notifications relating to sites of special scientific interest: procedure 
34, 35, 36, 37, 139, 140, 141, 142, 38, 143, 144 
 
Advisory Committee on sites of special scientific interest 
39, 122, 40, 132, 57, 58, 133, 59, 60, 61 
 
Exercise of functions by public bodies and office-holders 
41, 110 
 
Operations requiring consent: authorised operations 
44 
 
Sites of special scientific interest: offences 
145, 146, 147, 54, 55, 148 
 
Review of management agreements on conviction 
149 
 
SSSI register 
123, 124, 125, 126, 127 
 
Monitoring sites of special scientific interest 
62 
 
Nature conservation and land management orders: extent of application 
134, 135, 136, 150, 154 
 
Nature conservation orders: consultation 
151, 152 
 
Nature conservation and land management orders: review 
137, 138, 155, 156 
 
Land management orders: offences 
71, 72 
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Acquisition of land by SNH: conditions 
74 
 
Notice of change of owner or occupier 
77, 78, 79, 80, 81 
 
Power to search for evidence etc. 
1, 7 
 
Notices etc. 
85, 86 
 
Protection of fossils 
129, 130, 131 
 
Protection of wildlife: nesting sites 
8, 12, 9 
 
Protection of wildlife: use of snares 
2, 3, 10, 4, 5, 6, 11 
 
Biodiversity: interpretation 
87 
 
Note: the following amendments have already been debated— 
 
With 111 – 117, 120, 29, 108, 121, 109, 128 
With 16 – 23,  25, 27, 28, 30, 31, 32, 33, 42, 43, 45, 46, 47, 48, 49, 50, 51, 52, 53, 56, 63, 64, 
65, 66, 67, 68, 69, 70, 73, 75, 76, 82, 83, 84, 88, 89, 90, 91, 92, 93 
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

4th Meeting, 2004 (Session 2) 
 

Wednesday 4 February 2004 
 

Present: 
 
Sarah Boyack (Convener) 
Rob Gibson  
Alex Johnstone 
Mr Alasdair Morrison 
Eleanor Scott (Deputy Convener) 
 

Roseanna Cunningham 
Karen Gillon 
Maureen Macmillan  
Nora Radcliffe  
 
 

Also Present: Allan Wilson (Deputy Minister for Environment and Rural 
Development). 
 
Nature Conservation (Scotland) Bill: The Committee considered the Bill at Stage 2 
(Day 2). 

The following amendments were agreed to (without division): 23, 24, 25, 26, 27, 
28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 139, 140, 141, 142, 38, 143, 39, 144, 40, 
42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 133, 59, 60, 61, 
123, 124, 125, 126, 127, 63, 64 and 65. 

The following amendments were disagreed to by division— 
   115 (For 1, Against 7, Abstentions 0) 
   118 (For 1, Against 7, Abstentions 0) 
   119 (For 1, Against 7, Abstentions 0) 

 
Amendments 41, 145, 149, 62, 134, 151 and 137 were moved and, with the 
agreement of the Committee, withdrawn. 
 
The remaining amendments were not moved or pre-empted. 
 

 Sections 6, 8, 11, 18, 20, 24 and 25, schedule 2, and sections 26 and 28 were 
agreed to without amendment. 

 Sections 4, 5, 7, 9 and 10, schedule 1, and sections 12, 13, 14, 15, 16, 17, 19, 
21, 22, 23 and 27 were agreed to as amended. 

The Committee ended consideration of the Bill for the day, section 28 having 
been agreed to. 
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Nature Conservation (Scotland) 
Bill: Stage 2 

11:03 
The Convener: Our main item of business 

today concerns the Nature Conservation 
(Scotland) Bill. This is our second day of 
consideration of the bill at stage 2. I invite 
members to declare any interests that they think 
are relevant to our discussions today. 

Alex Johnstone (North East Scotland) (Con): 
I draw members’ attention to my entry in the 
register of members’ interests, where they will see 
that I am a landowner and a member of the 
Scottish Landowners Federation. 

The Convener: I take it that nobody else has 
any interests to declare. 

I welcome Allan Wilson, Deputy Minister for 
Environment and Rural Development, and his 
officials. Members should have before them a 
copy of the bill, the second marshalled list of 
amendments and the groupings of the 
amendments, which were published yesterday. 
We have spare copies. I ask everyone to check 
that they have the right papers before we get 
started, because once we start it will be difficult to 
catch up. 

As before, amendments will be called in strict 
order from the marshalled list. Today’s target is to 
get from section 4 to section 28, also covering 
schedules 1 and 2. We kick off with a lot of 
amendments that we debated last week. Members 
who are moving one of those amendments may 
say a couple of words to remind us what the 
amendment is about, but I do not want to get back 
into debates that we have already completed. The 
clerks have asked me to remind members that, 
when we are voting, they should stick up their 
hands and keep them up long enough for their 
names to be recorded. 

After section 3 

The Convener: Amendment 115, in the name of 
Alex Johnstone, is in a group on its own. 

Alex Johnstone: I lodged amendment 115, and 
one or two other amendments, because I want to 
explore some fundamental principles that we tend 
to overlook when legislation is passed. On 
amendment 115, my concern is that, under the 
notifications procedure, if the placing of a site of 
special scientific interest appears to have little 
impact on a landowner, consultation is considered 
unnecessary. I argue that matters relating to 
property are at all times the concern of the owner 
of that property and, regardless of the 
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consequences of the proposal, the owner should 
be consulted in advance. 

Amendment 115 would serve the interest of 
furthering openness and consultation, which is 
important at all times to the relationship into which 
Scottish Natural Heritage enters with landowners. 
Consequently, I hope to find some support for the 
principle that consultation should be extended as 
far back in the process as possible, to the benefit 
of the landowners or land managers involved. 

I move amendment 115. 

The Deputy Minister for Environment and 
Rural Development (Allan Wilson): Amendment 
115 confuses the role of the Advisory Committee 
on Sites of Special Scientific Interest and the role 
of the Scottish Land Court. It also overlooks the 
fact that there are already sophisticated systems 
in the bill to allow objections and representations 
to be made whenever an SSSI is created. The 
existing arrangements on enlargement and 
denotification have been added to and improved 
on in the bill. 

The principal point is that the case for 
notification of an SSSI is a scientific one. It 
requires an objective scientific assessment of 
whether an area of land is of special interest. As 
Alex Johnstone knows, that scientific evaluation 
can be challenged and, where it is challenged, 
there is a requirement for SNH to expose its 
reasoning for designation and to take account of 
the expert opinion of ACSSSI—indeed, SNH is 
specifically prohibited from designating unless it 
has taken account of that opinion. If SNH failed to 
abide by those requirements, there would be the 
opportunity to seek judicial review, which is 
accepted in the European Union as a whole as 
providing sufficient recourse for potential 
appellants against the decision.  

I argue that the Land Court, which has 
significant expertise in general land management, 
is not the appropriate vehicle for proper scientific 
assessment of the case for or against designation. 
The role of the Land Court in these matters is 
misunderstood. It could not properly be asked to 
perform the role of inquiring into matters that are 
entirely and exclusively scientific in character. That 
is basically what ACSSSI is for and that is why it 
was created in 1991. I do not believe that 
amendment 115 is necessary, so I ask Alex 
Johnstone to withdraw it. 

Alex Johnstone: I accept much of what the 
minister has said, but I still believe that there is a 
basic principle at stake and it is one that I am 
prepared to put to the test in a vote.  

The Convener: The question is, that 
amendment 115 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division.  
FOR 
Johnstone, Alex (North East Scotland) (Con) 

AGAINST 
Boyack, Sarah (Edinburgh Central) (Lab) 
Gibson, Rob (Highlands and Islands) (SNP) 
Gillon, Karen (Clydesdale) (Lab) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
Morrison, Mr Alasdair (Western Isles) (Lab) 
Radcliffe, Nora (Gordon) (LD) 
Scott, Eleanor (Highlands and Islands) (Green) 

The Convener: The result of the division is: For 
1, Against 7, Abstentions 0. 

Amendment 115 disagreed to. 

Section 4—Site management statements 

Amendment 23 moved—[Allan Wilson]—and 
agreed to.  

Section 4, as amended, agreed to.  

Section 5—Enlargement of sites of special 
scientific interest  

The Convener: Amendment 24, in the name of 
Allan Wilson, is grouped with amendments 26 and 
118. 

Allan Wilson: Amendments 24 and 26 propose 
minor drafting changes. The purpose of section 5 
is to provide a simple mechanism whereby new 
land that is of SSSI quality—or land that is 
adjacent to or contiguous with such land and 
essential to safeguarding the features of an 
existing SSSI—can be incorporated within an 
existing site. It provides for a proportionate and 
flexible system to avoid the proliferation of small 
sites where a larger site would be more sensible. 
SNH already has a clear duty to give notification of 
land that is of special interest and it would be 
undesirable to force SNH to give notification of 
that land as an entirely new site if it would make 
more sense in scientific and management terms to 
combine it with existing sites. Amendment 118, in 
the name of Alex Johnstone, would prevent that 
process, so I ask him not to move it.  

I move amendment 24. 

Alex Johnstone: I am concerned that land that 
is contiguous to a site of special scientific interest 
may be treated in the same way as the SSSI, 
without necessarily having gone through the same 
process that the site went through. I feel that it is 
important to ensure that, if that land is to be taken 
into the site, it should be subject to the same 
process, so I shall move amendment 118 when 
the time comes.  

Rob Gibson (Highlands and Islands) (SNP): I 
understand that the expert working group on SSSI 
reform, which included representatives of the 
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Scottish Landowners Federation, the Royal 
Institution of Chartered Surveyors in Scotland, the 
NFU Scotland and the Scottish Crofting 
Foundation, agreed with the approach that the bill 
has taken. I, too, support that approach, which I 
believe to be sensible.  

The Convener: My view is that, if we removed 
section 5, as amendment 118 suggests, we would 
scupper a bit of the bill, but that is a matter for us 
to debate.  

Allan Wilson: Alex Johnstone is worried about 
proofing designations, so to speak, but I think that 
his fears are misplaced, because new 
designations have to go through the new 
designation process. Deleting section 5 would 
remove the flexibility that I have spoken about, 
which has wide support.  

Amendment 24 agreed to.  

Amendment 25 moved—[Allan Wilson]—and 
agreed to. 

The Convener: Amendment 117, in the name of 
Eleanor Scott, was debated with amendment 111.  

11:15 
Eleanor Scott (Highlands and Islands) 

(Green): My understanding—and I am now 
confused between this week’s meeting and last 
week’s—was that amendment 117 was 
consequential on amendment 111 being accepted. 
Amendment 111 was voted down, so I shall not 
move amendment 117. 

Amendment 117 not moved.  

Amendment 26 moved—[Allan Wilson]—and 
agreed to.  

Amendment 118 moved—[Alex Johnstone]. 

The Convener: The question is, that 
amendment 118 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division.  
FOR 
Johnstone, Alex (North East Scotland) (Con) 

AGAINST 
Boyack, Sarah (Edinburgh Central) (Lab) 
Gibson, Rob (Highlands and Islands) (SNP) 
Gillon, Karen (Clydesdale) (Lab) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
Morrison, Mr Alasdair (Western Isles) (Lab) 
Radcliffe, Nora (Gordon) (LD) 
Scott, Eleanor (Highlands and Islands) (Green) 

The Convener: The result of the division is: For 
1, Against 7, Abstentions 0. 

Amendment 118 disagreed to.  

Section 5, as amended, agreed to.  

Section 6—Review of operations requiring 
consent 

The Convener: Amendment 119, in the name of 
Alex Johnstone, is grouped with amendment 153.  

Alex Johnstone: My reason for lodging 
amendment 119 is that I believe that the criterion 
of the absence of an objection within the 28-day 
period should not be adequate and that there 
should be a requirement for consent to be actively 
pursued. I know that that could provide an 
opportunity for delaying tactics to be employed 
and I am fully aware of the concerns that the 
minister may have about that. However, I believe 
that the period of 28 days, after which consent will 
be assumed, is too tight and that some kind of 
positive consent should be sought. 

I move amendment 119. 

Nora Radcliffe (Gordon) (LD): It is reasonable 
to have a timeframe within which objections can 
be raised. My only concern is about whether SNH 
is required to ensure that the notice reaches the 
people whom it is intended to reach and whether 
SNH should be required to demonstrate that it has 
made reasonable attempts to reach everyone—if 
someone does not receive the notice, they 
obviously cannot respond to it.  

Allan Wilson: Section 6(3) was introduced 
specifically to avoid a situation in which a review of 
operations requiring consent could be prevented 
by a single unreasonable objection, which is the 
point that Alex Johnstone has made. The problem 
with amendment 119—well motivated though it 
is—is that it would remove flexibility from the 
system and leave the whole process a hostage to 
apathy, or, for that matter, open to petty objections 
generated by inter-neighbour feuds or antipathy to 
SNH. That would not be in the interests of 
anybody concerned, so I ask Alex Johnstone to 
withdraw amendment 119 and not to move 
amendment 153.  

Alex Johnstone: The amendments raise a 
reasonable issue, so I will press amendment 119. 
Amendment 153 deals with an equivalent situation 
later in the bill, so I will not move it if amendment 
119 is not agreed to. 

The Convener: Thank you for that notice. The 
question is, that amendment 119 be agreed to. 
Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Johnstone, Alex (North East Scotland) (Con) 

AGAINST 
Boyack, Sarah (Edinburgh Central) (Lab) 
Gibson, Rob (Highlands and Islands) (SNP) 
Gillon, Karen (Clydesdale) (Lab) 
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Macmillan, Maureen (Highlands and Islands) (Lab) 
Morrison, Mr Alasdair (Western Isles) (Lab) 
Radcliffe, Nora (Gordon) (LD) 
Scott, Eleanor (Highlands and Islands) (Green) 

The Convener: The result of the division is: For 
1, Against 7, Abstentions 0. 

Amendment 119 disagreed to. 

Section 6 agreed to. 

Section 7—Addition or modification of 
operations requiring consent: urgent 

situations 

Amendment 27 moved—[Allan Wilson]—and 
agreed to. 

Section 7, as amended, agreed to. 

Section 8 agreed to. 

Section 9—Denotification of sites of special 
scientific interest 

Amendment 28 moved—[Allan Wilson]—and 
agreed to. 

The Convener: Amendment 120, in the name of 
Eleanor Scott, was debated with amendment 111. 
I remind members that amendment 120 pre-empts 
amendments 29 to 32, 108 and 121—if 
amendment 120 is agreed to, those amendments 
cannot be called. Amendments 29, 108 and 121 
were also debated with amendment 111. 
Amendments 30, 31 and 32 were debated with 
amendment 16. 

Eleanor Scott: Amendment 120 is consequent 
on amendment 111, which was not agreed to. 
Members will be relieved to hear that I will not 
move amendment 120. 

Amendment 120 not moved. 

Amendments 29 to 32 moved—[Allan Wilson]—
and agreed to. 

Amendments 108 and 121 not moved. 

Amendment 33 moved—[Allan Wilson]—and 
agreed to. 

Amendment 109 not moved. 

Section 9, as amended, agreed to. 

Section 10—SSSI notifications and related 
notifications: procedure 

The Convener: Amendment 34, in the name of 
Allan Wilson, is grouped with amendments 35 to 
37, 139 to 142, 38, 143 and 144. 

Allan Wilson: The amendments are all minor 
technical drafting adjustments. The intention is to 
remove any ambiguity in relation to the use of the 
word “notification” and to ensure that SNH is 
required to give notice of all notifications relating to 

SSSIs by publication in the press and in such 
other ways as it sees fit. We are also clarifying that 
any notice that is published in the press must 
contain details of the notification, where it can be 
found and the period during which representations 
can be made. 

I move amendment 34. 

Amendment 34 agreed to. 

Amendment 35 moved—[Allan Wilson]—and 
agreed to. 

Section 10, as amended, agreed to. 

Schedule 1 
NOTIFICATIONS RELATING TO SITES OF SPECIAL 

SCIENTIFIC INTEREST: PROCEDURE 

Amendments 36, 37, 139 to 142, 38 and 143 
moved—[Allan Wilson]—and agreed to. 

The Convener: Amendment 39, in the name of 
Allan Wilson, is grouped with amendments 122, 
40, 132, 57, 58, 133 and 59 to 61. If amendment 
39 is agreed to, amendment 122 will be pre-
empted.  

Allan Wilson: Amendments 39, 40 and 57 to 61 
are concerned with the clarification and tidying up 
of the provisions in the bill that deal with objections 
to SSSI notifications, as well as with the 
independent advisory role of the Advisory 
Committee on SSSIs, which we have recently 
discussed. The advisory committee’s role under 
the Natural Heritage (Scotland) Act 1991 is to 
advise Scottish Natural Heritage on unresolved 
scientific objections to SSSIs—it provides 
independent scientific advice to SNH in relation to 
objections. The process of ensuring that 
objections are fully evaluated is obviously 
important. The bill’s policy intention is that the role 
of the advisory committee should remain 
unaltered. In section 21, we have sought to 
transfer the relevant provisions from the 1991 act 
into the bill. We have done that at the 
suggestion—dare I say it—of stakeholders. 

Since September, we have had a chance to 
consider whether we might further improve the 
wording or structure of those provisions—and 
other provisions in the bill. The amendments are 
the result of that process. They are designed 
simply to ensure that the role and function of the 
advisory committee and the referral system remain 
as they were previously provided for. 

I am sympathetic to the policy intention that 
underlies Alex Johnstone’s amendments 122 and 
133. Amendment 122 will, I hope, be pre-empted 
by the committee’s support for Executive 
amendment 39. I am happy to accept amendment 
133, for which Alex Johnstone can make his own 
case. 
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However, as I have conceded Alex Johnstone’s 
point in relation to amendment 133, I ask him to 
take on board my arguments against amendment 
132, the effect of which would be to delete section 
21(5), which gives ministers the power to give 
directions to the advisory committee. That power 
of direction is a standard provision that enables us 
to direct non-departmental public bodies, and can 
be used when ministers need to ensure that the 
advisory committee adopts the appropriate 
procedures. It is obviously a power of last resort, 
which reflects the existing powers of direction in 
the 1991 act. Those powers have—as ever—
never been used, but it is important that they exist.  

We believe that a power of direction provides a 
last-resort mechanism to achieve ministerial 
direction. That would ensure that the interests of 
everyone involved in the process are ultimately 
protected by the democratic process. Having 
conceded amendment 133, I ask Alex Johnstone 
not to move amendment 132 or amendment 122. 

I move amendment 39. 

11:30 
Alex Johnstone: I thank the minister for lodging 

amendment 39. Amendment 122 essentially takes 
a belt-and-braces approach in that respect. I will 
support amendment 39, which I believe will 
succeed and that consequently it will pre-empt 
amendment 122. I also thank him for accepting the 
principle behind amendment 133, which is 
essentially the same principle. I thank the clerks 
for pointing out the fact that the situation was 
similar. 

As far as amendment 132 is concerned, it is 
always a concern when ministers find themselves 
with overbearing powers and when structures are 
not in a position to do the job that they were put in 
place to achieve. However, I believe in the 
principle that the power of last resort should lie 
with the minister and with no other person, 
because only the minister is accountable to 
Parliament. Consequently, I accept the argument 
that he has put forward on amendment 132 and I 
will not move it. 

Amendment 39 agreed to. 

Amendments 144 and 40 moved—[Allan 
Wilson]—and agreed to. 

Schedule 1, as amended, agreed to. 

Section 11 agreed to. 

Section 12—Exercise of functions by public 
bodies etc

The Convener: Amendment 41, in the name of 
Roseanna Cunningham, is grouped with 
amendment 110. If amendment 41 is agreed to, 

amendment 42, which was debated with 
amendment 16, will be pre-empted. 

Roseanna Cunningham (Perth) (SNP): Section 
12(1) states: 

“This section applies to the exercise by a public body or 
office-holder of any function on, or so far as affecting, any 
land which is a site of special scientific interest.” 

That is the current position in the bill. 

The following two sections—sections 13 and 
14—address the issue of operations by public 
bodies. It is felt that amendment 41 is appropriate 
because it would focus section 12 more on the 
effect that the functions of public bodies will have 
on SSSIs. That is what amendment 41 is designed 
to achieve. 

Obviously, SSSIs are not just sites that are 
individually important; they are effectively a 
network of sites, and a series of sites might be 
important. Together, they might be—as is often 
the case—greater than the sum of their parts. As 
other sections refer to “a series of sites”, the duty 
on public bodies should apply not only to a single 
SSSI, which is what section 12 currently states, 
but to individual sites and to the series as a whole. 

Amendment 41 would redraft section 12 to apply 
the duty as a double responsibility. I appreciate 
that Nora Radcliffe’s amendment 110 would 
probably achieve a similar effect, and I would 
support her amendment as I hope that she would 
support mine. 

The responsibility to consult SNH in the new 
subsection (2) that would be introduced by 
amendment 41 does not remove the obligation to 
consult SNH over specific operations on individual 
sites, which is provided for in sections 13 and 15. 
The amendment is intended to make section 12 
function more as it was intended to function rather 
than as it is currently drafted. I appreciate that that 
might be recognised by the Executive.  

I move amendment 41. 
Nora Radcliffe: As Roseanna Cunningham 

said, both amendment 41 and amendment 110 try 
to do the same thing, which is to recognise that 
SSSIs have value in being part of a series as well 
as in being individual sites. Possibly, the whole is 
greater than the sum of the parts. 

The Convener: I have a couple of questions, 
partly for the minister and partly for Roseanna 
Cunningham. I very much support what she and 
Nora Radcliffe are trying to do. It is important to 
take a slightly wider view on SSSIs.  

Amendment 41 talks about 
“exercising functions of the type mentioned in subsection 
(1)”. 

What exactly is meant by saying that a body or 
office holder should 
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“from time to time, consult with SNH”? 

That seems a rather vague requirement. I am not 
a legal person, and Roseanna Cunningham might 
have a better handle on what that means. Could 
she explain it to me? 

On the face of it, amendment 41 is more 
prescriptive and has slightly more in it about how 
the process might work out, whereas amendment 
110 is much shorter. Minister, can you offer the 
committee an analysis of the different impacts of 
the two amendments? Are you in favour of the 
intention behind them, which I think is a good one? 

Allan Wilson: I favour Roseanna Cunningham’s 
amendment 41. Contrary to what some people 
may think, we are always open to good ideas from 
whatever source. Amendment 41 suggests a good 
idea that fits better with the objectives of the bill 
than do our own provisions. That said, some of the 
wording in the amendment would provide us with 
technical difficulties, not least of which is its 
reference to “sites” as opposed to “features”. The 
bill contains specific references to “features”.  

It is incorrect to refer to the “conservation and 
enhancement” of a site. Our preference would be 
for a reference to the “conservation and 
enhancement” of the natural feature that is 
specified in the SSSI notification. I understand that 
that has potential legal significance as well as 
being more consistent with the terminology that is 
used elsewhere in the bill.  

However, those are relatively minor matters. The 
central point is that we should consider the series 
of SSSIs as important, giving coherence and 
purpose to the process. 

The original wording in the bill is that 
“the body or office-holder must— 

(a) consult”, 

which is better than saying that they should 
consult “from time to time”. That is one reason why 
we favour Roseanna Cunningham’s amendment 
over Nora Radcliffe’s, as we can tidy up 
amendment 41 to be more consistent with what 
we want the bill to do. 

All in all, we invite Roseanna Cunningham to 
withdraw her amendment on the basis that we will 
undertake to incorporate her point on the integrity 
of the SSSI series at stage 3. Consequently, we 
invite Nora Radcliffe not to move amendment 110. 

The Convener: Roseanna? 

Roseanna Cunningham: I do not know whether 
you still want me to address the point or accept 
the minister’s remarks. In effect, there is already 
an obligation to consult SNH over specific 
operations. The amendment proposes a different 
level of consultation that does not pre-empt the 
specific consultation.  

The argument is that the proposal would lead to 
our having a dispute about how frequent the 
consultations should be—whether there should be 
one a year or whatever—when what we are 
seeking is at least a recognition that there should 
be consultation at that level. From my point of 
view, the issue of how frequent the consultation 
should be is not hugely helpful at this stage.  

I have listened to what the minister has said 
and, given what he has told us, I will not press 
amendment 41. I seek leave to withdraw the 
amendment. How should I phrase that? 

The Convener: You seek leave to withdraw the 
amendment on the basis of the commitments 
made by the minister on the record.  

Roseanna Cunningham: Yes. 

Amendment 41, by agreement, withdrawn. 

Amendment 42 moved—[Allan Wilson]—and 
agreed to. 

Amendment 110 not moved. 

Section 12, as amended, agreed to. 

Section 13—Operations by public bodies etc 

Amendment 43 moved—[Allan Wilson]—and 
agreed to. 

Section 13, as amended, agreed to. 

Section 14—Operations by public bodies etc: 
authorised operations 

The Convener: Amendment 44, in the name of 
Allan Wilson, is in a group on its own. 

Allan Wilson: The discussion about this 
amendment is, in a way, an extension of the 
discussion that we have just had. We are trying to 
get public bodies to think about the impact that 
their actions could have on sites of special 
scientific interest. The bill already obliges public 
bodies to obtain written consent from SNH when 
they intend to carry out operations that are likely to 
damage an SSSI. The relevant provision is in 
section 13. 

A number of exceptions are already provided for 
in the bill. For example, written consent is not 
required if the operation has already been agreed 
to by another regulator or if the operation is an 
emergency one. The new subsections added by 
amendment 44 provide two additional exceptions.  

The first additional exception relates to a 
situation in which an operation is in accordance 
with a management agreement between SNH and 
the public body. That arrangement already applies 
to private owners and occupiers and can be seen 
in section 17(1)(d). The second additional 
exception relates to a situation in which an 
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operation is in accordance with a formal plan for 
the management of the land that has been agreed 
in writing by SNH. The best example of that 
situation is a forestry plan, where the conservation 
interests of the site can be built into future 
strategic planning.  

In both cases, the objective is further to 
streamline arrangements to avoid unnecessary 
bureaucracy without in any way weakening the 
protection that is given to SSSIs. I hope that 
members will support amendment 44.  

I move amendment 44. 

Amendment 44 agreed to. 

Amendments 45 to 47 moved—[Allan Wilson]—
and agreed to. 

Section 14, as amended, agreed to. 

Section 15—Consent by certain regulatory 
authorities 

Amendments 48 and 49 moved—[Allan 
Wilson]—and agreed to. 

Section 15, as amended, agreed to. 

Section 16—Operations by owners or 
occupiers of sites of special scientific interest 

Amendment 50 moved—[Allan Wilson]—and 
agreed to. 

Section 16, as amended, agreed to. 

Section 17—Operations by owners or 
occupiers of sites of special scientific interest: 

authorised operations 

Amendments 51 and 52 moved—[Allan 
Wilson]—and agreed to. 

Section 17, as amended, agreed to. 

Section 18 agreed to. 

Section 19—Offences in relation to sites of 
special scientific interest 

Amendment 53 moved—[Allan Wilson]—and 
agreed to. 

The Convener: Amendment 145, in the name of 
Nora Radcliffe, is grouped with amendments 146, 
147, 54, 55 and 148. 

11:45 
Nora Radcliffe: Amendment 145 seeks to make 

disturbance an offence. Damaging a feature of an 
SSSI is an offence, but disturbance, for example 
of ground-nesting birds, can be damaging. Mild or 
transient disturbance is not necessarily a problem, 
but major, persistent or continuing disturbance can 
result in birds or animals being displaced, in birds 

abandoning nests or in birds or animals not 
breeding: such disturbance is damaging. 
Amendment 146 is consequential on amendment 
145 and amendment 147 would qualify 
amendment 145 to ensure that minor disturbance 
that is not significantly damaging would not be 
treated as an offence.  

The amendments seek to introduce the concept 
of disturbance as an offence under section 19. 
Members might think it more appropriate to amend 
section 56(2), in which it is made clear that 
damage includes causing a site to deteriorate. It 
could also be made clear in that section that 
damage includes significant or damaging 
disturbance. Amendment 148 is consequential. 

There is an argument about whether we have to 
be explicit about disturbance. There is a precedent 
in that the Wildlife and Countryside Act 1981 
refers to disturbance. Section 3 of that act allows 
the relevant secretary of state to designate areas 
of special protection and even to prohibit 
disturbance or restrict access. Section 9 of the act 
states that animals must not be intentionally 
disturbed. 

Schedule 9 to the Countryside and Rights of 
Way Act 2000 inserted into the 1981 act section 
28P, subsection (6) of which states: 

“A person … who without reasonable excuse … 
intentionally or recklessly destroys or damages any of the 
flora, fauna … or intentionally or recklessly disturbs any of 
those fauna … is guilty of an offence.” 

In both acts, therefore, disturbance of fauna is 
recognised as an offence. It is incumbent on us to 
introduce to the bill a similar provision that will 
ensure that disturbance that creates damage is 
recognised as an offence. 

I move amendment 145. 

Allan Wilson: I understand the motivation that 
Nora Radcliffe has outlined. We all agree on the 
importance of protecting SSSIs, which is arguably 
what the bill is all about. That is why the bill 
already contains fairly detailed provisions that 
make it an offence to damage the natural feature 
for which the SSSI was designated. Section 19 
makes it an offence intentionally or recklessly to 
damage any natural feature that has been 
specified in an SSSI notification. 

Clearly, the concept of causing damage to a 
natural feature includes activities that threaten the 
longer-term viability of the fauna for which a site is 
considered special. For example, if a site is 
important because of its bird populations, activities 
that drive away those birds will clearly damage the 
special interest of the site. We are talking here not 
about a one-off disturbance, but about consistent 
repeated disturbances over a period of time. For 
example, if that kind of constant pressure on the 
bird populations caused the numbers to decline or 
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caused birds not to revisit the site, the special 
feature of the site would consequently deteriorate. 

Reference was made to the Wildlife and 
Countryside Act 1981, which was also referred to 
last week. However, the Nature Conservation 
(Scotland) Bill is framed in rather different terms 
from that act. It is not accurate to caricature one 
as having stronger or weaker wildlife provisions 
than the other. The Wildlife and Countryside Act 
1981 recognises specific offences for notified 
SSSIs, but contains no such general provision 
about disturbance. 

We are concerned that Nora Radcliffe’s 
amendments would not comply with the European 
convention on human rights, because they would 
have the effect of requiring people to prove their 
innocence. We believe that it is undesirable to 
create the wide-ranging offence of disturbing any 
fauna on an SSSI and then to place the burden on 
the accused to prove that the disturbance was not 
significant. On that basis, I ask the committee not 
to agree to Nora Radcliffe’s amendments. 

However, that is a fairly minor technical difficulty 
with the current drafting of the amendments that 
might easily be overcome. I am, therefore, happy 
to consider the issue further in the light of the 
provisions that already exist in the Countryside 
and Rights of Way Act 2000. I hope that Nora 
Radcliffe will be satisfied if we take the issue away 
and reconsider it. We could perhaps come back 
with an amendment to section 56, which might be 
the preferred option. We will certainly consider 
whether that would be a more appropriate way of 
fitting the provision into the bill. 

Amendments 54 and 55 will make minor 
alterations to section 19. Sections 14 and 17 
already contain provisions that require SSSIs to be 
restored when damage has occurred. Failure to 
restore a site—in so far as such restoration is 
possible—is an offence. A person who undertakes 
the restoration of a site must first consult SNH. As 
drafted, the effect of section 19(3) is not only to 
make it an offence to fail to restore the site in 
accordance with SNH advice but to make failure to 
consult SNH an offence that is punishable in the 
same way. The offence of failing to consult SNH is 
rather overstated and, I believe, unnecessary. 
Failure to carry out restoration work in accordance 
with advice from SNH will remain an offence, but 
amendments 54 and 55 will remove the additional 
and unnecessary offence of omitting to consult 
SNH. Amendments 54 and 55 will not affect the 
policy objective in any way, but they will provide a 
better fit. 

Given my assurances, I ask Nora Radcliffe to 
withdraw amendment 145 and not to move 
amendments 146 to 148. 

Karen Gillon (Clydesdale) (Lab): I listened 
carefully to what the minister and Nora Radcliffe 

said. I am concerned about how amendments 145 
to 148 would interact with the Land Reform 
(Scotland) Act 2003. If disturbance causes 
damage, that should be a crime and it would be a 
crime under the bill as drafted. However, it is 
unrealistic to be more specific than that. The 
amendments would run contrary to the Land 
Reform (Scotland) Act 2003 because anyone who 
walks in an area in which there are birds or other 
fauna might disturb them, intentionally or 
otherwise. My genuine concern is that the 
amendments might allow landowners to prohibit 
access to sites of special scientific interest, which 
would run contrary to measures that the 
Parliament has introduced in the past. 

The minister highlighted the issue of the burden 
of proof. Whose word would be accepted? Would 
it be the person who saw somebody disturbing 
animals or the person who was accused? In the 
absence of corroboration, that is a difficult issue. 
Where disturbance leads to damage, I am 
comfortable with its being an offence, but the 
disturbance in itself should not be an offence 
under the bill. 

The Convener: As I understand it, the problem 
is not necessarily about one-off disturbances, but 
about repeated disturbances that might, for 
example, put birds off returning to their natural 
habitats. To pick up on Karen Gillon’s point, I 
wonder whether the new access code should 
acknowledge whatever we end up with in the bill 
as being the new legal framework for the 
countryside. The right of access to the countryside 
is a right of responsible access. To what extent is 
there scope for providing information that would 
give people a much better handle on what kind of 
SSSI they are in, the features that the SSSI exists 
to protect and what responsible members of the 
public must look out for when they access such 
sites? 

We would not want to specify all of that in the 
bill, but if the minister is thinking about introducing 
reworked amendments at stage 3, thought must 
be given to the advice that people should be given 
so that they can avoid damaging features of 
SSSIs, which would in the first place avoid the 
suggested provisions kicking in. Provision of 
advice will not remove the problem of people who 
deliberately try to damage SSSIs, but it might rule 
out some of the grey areas to which Karen Gillon 
alluded. 

Nora Radcliffe: I am pleased that the minister is 
happy to accept the concept that disturbance 
should be recognised as damaging. The argument 
is not about the principle, but about the practical 
way of achieving the aim. I am happy to withdraw 
amendment 145 and not to move amendments 
146 to 148, on the basis that it will be considered 
whether to introduce later in stage 2 an 
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amendment to section 56(2) or to come back with 
revised amendments at stage 3. I seek leave to 
withdraw amendment 145. 

Amendment 145, by agreement, withdrawn. 

Amendments 146 and 147 not moved. 

Amendments 54 and 55 moved—[Allan 
Wilson]—and agreed to. 

Amendment 148 not moved. 

Amendment 56 moved—[Allan Wilson]—and 
agreed to. 

Section 19, as amended, agreed to. 

After section 19 

The Convener: Amendment 149 is in the name 
of Nora Radcliffe. 

12:00 
Nora Radcliffe: Amendment 149 is intended to 

deal with a situation in which a landowner who is 
being paid public money to manage land that 
incorporates an SSSI is convicted of a related 
wildlife crime. At that point, it is obvious that some 
sort of action should be taken, so the amendment 
would ensure that SNH would have to review the 
management agreement and would be able to use 
the sanctions of termination of, or amendment to, 
the management agreement, if that was thought to 
be appropriate. The amendment also specifies a 
reporting mechanism for any review or subsequent 
action. 

It might be better to make provision for that 
situation in management agreements rather than 
in the bill. If so, I would be pleased if the minister 
could give some assurance that the matter will be 
addressed, perhaps through guidance. I would like 
to be assured that SNH or some other appropriate 
body will be given responsibility for initiating action 
should the sort of situation that I described occur. 

I move amendment 149. 

The Convener: I suppose that that begs a 
question: if the amendment were passed, and 
someone broke the agreement, who would the 
agreement be with? 

Nora Radcliffe: I think that the difficulty is— 

The Convener: I am sorry; I will let you come 
back on that point later. That was just a thought off 
the top of my head, having read the amendments. 

Allan Wilson: There are a couple of problems 
with amendment 149. On conviction, under section 
19 of the bill or part 1 of the Wildlife and 
Countryside Act 1981, SNH would be obliged to 
review, terminate or renegotiate the terms of a 
management agreement. As the purpose of such 
management agreements is to preserve features, 

it would be counterproductive to impose an 
additional penalty entirely at SNH’s discretion. 

Furthermore, amendment 149 raises ECHR 
issues, because no specific right of appeal could 
be provided for and SNH could terminate or 
amend a management agreement without penalty. 
The amendment seeks to impose an additional 
layer of punishment over and above existing 
penalties in section 19, which can include 
unlimited fines for specific offences. 

I argue that the proposal is unwarranted. It 
would impose penalties that we would not 
necessarily wish to be imposed; it would give 
complete discretion for so doing to SNH; and it 
would not provide for a right of appeal, which 
might be contrary to ECHR provisions. 
Consequently, I do not think that amendment 149 
has much to commend it, so I ask Nora Radcliffe 
not to press it. 

The Convener: Nora, would you like to respond 
to the debate and wind up? 

Nora Radcliffe: I would like to seek clarification 
from the minister rather than to wind up. 

The Convener: That would help. 

Nora Radcliffe: Amendment 149 is, in essence, 
a probing amendment. It deals with a situation that 
would need to be dealt with if it arose. Does the 
minister agree that, given that such a situation 
could arise, it would be useful to think about what 
we would do if it did? 

Allan Wilson: If there was an offence, there 
would be a prosecution, a judicial decision and a 
penalty. In that case, SNH would have to review 
its site management in accordance with whatever 
decision was reached. To take that argument and 
then say that the site should be punished for the 
actions of the land manager would be perverse. 
Unlimited fines are available in certain 
circumstances and substantial cash fines are 
available in other circumstances. The process is 
subject to the law of the land. Amendment 149 is 
an unnecessary and unwarranted additional 
provision that would not meet ECHR 
requirements. I cannot say more than that. 

Nora Radcliffe: Are you satisfied that existing 
mechanisms would prevent a situation in which we 
would be giving someone public money as part of 
a land management agreement while they were 
doing things that were damaging or deleterious to 
the site that we were paying them to manage? 

Allan Wilson: Such an individual would not be 
getting public money if they were not complying 
with the terms of the management agreement. If 
they were involved in causing damage that might 
constitute an offence, it would be up to the courts 
to deal with that. I am satisfied that existing 
provisions are sufficient in that regard. 
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The Convener: Does that help? 

Nora Radcliffe: Yes. Thank you for your 
indulgence in allowing that discussion to go to and 
fro, because it has been helpful. 

I thought that there might be a problem, but it 
sounds as though there will not be, as long as 
there are tightly drawn management agreements. 
On that basis, I seek leave to withdraw 
amendment 149. 

Allan Wilson: We also have land management 
orders that we could use to exercise— 

The Convener: The fact that we have had this 
exchange at stage 2 means that the issue has 
been flagged up as something to keep an eye out 
for when the agreements are being set up. 

Amendment 149, by agreement, withdrawn. 

Section 20 agreed to. 

Section 21—Advisory Committee on sites of 
special scientific interest 

Amendment 132 not moved. 

Amendments 57 and 58 moved—[Allan 
Wilson]—and agreed to. 

Amendment 133 moved—[Alex Johnstone]—
and agreed to. 

Amendments 59 to 61 moved—[Allan Wilson]—
and agreed to. 

Section 21, as amended, agreed to. 

Section 22—SSSI register 

The Convener: Amendment 123, in the name of 
the minister, is grouped with amendments 124 to 
127. 

Allan Wilson: I will try to be brief. A register of 
SSSIs already exists as it is provided for in section 
12 of the Wildlife and Countryside Act 1981. The 
existing register is paper based. It has proved to 
be useful over the years, but technology and 
related expectations have moved on. We now 
have the opportunity to create a new and 
authoritative national register of SSSIs, which 
takes full advantage of advances in information 
technology and of the strengths of new digital 
mapping systems. 

The new register will ensure wider availability of 
key information about SSSI notifications. It is 
being developed with the specific objective of 
ensuring that information about SSSIs can, in due 
course, be used in conjunction with data from the 
land register and other electronic sources. I hope 
that members endorse the need for such a 
register, and acknowledge the value in keeping 
the legislation wide enough to enable the register’s 
successful development by SNH and the 

Registers of Scotland. I invite members to support 
the proposed changes that will take account of 
developments in IT and digitisation. 

I move amendment 123. 

The Convener: No members wish to speak to 
the amendments; I think that they have been 
generally welcomed. 

Amendment 123 agreed to. 

Amendments 124 to 127 moved—[Allan 
Wilson]—and agreed to. 

Section 22, as amended, agreed to. 

After section 22 

The Convener: Amendment 62, in the name of 
Roseanna Cunningham, is in a group on its own. 

Roseanna Cunningham: Amendment 62 seeks 
to introduce an entirely new section into the bill, so 
it is an addition rather than an amendment. It 
would require SNH to carry out a monitoring 
programme on the series of SSSIs and to report 
the results openly. Although the amendment 
states that the report must be annual and that 
some monitoring should take place every year, I 
am advised that the wording does not require full 
monitoring of every SSSI every year. In case that 
is an issue, I have taken advice and been told that 
the drafting of the amendment is not prescriptive; 
the monitoring requirement that the amendment 
proposes is no greater than the requirement 
currently placed on SNH. 

The real change is that the results of the 
monitoring programme would be openly reported. 
There would be an indication of the cause of any 
damage and the steps that had been taken to 
remedy the problem. The amendment therefore 
seeks to improve transparency and accountability. 
It would not create any more work on the ground 
for SNH. It does not ask SNH to do anything more; 
it just asks SNH to tell us a bit more than it 
currently tells us. Because amendment 62 is about 
transparency and accountability, it should be 
welcomed. I look forward to hearing the minister’s 
response. 

I move amendment 62. 

Rob Gibson: It is generally recognised that if 
SNH communicated more openly with local 
communities, the value that those communities 
place on the land and the features in their area 
would increase. It is important that the new section 
should be included, as there is often some 
misunderstanding about SNH’s activities because 
people have no opportunity to know exactly what 
the organisation is doing. At stage 1, in relation to 
an SSSI, we mentioned deer damage to rare trees 
on Arran, which is in the minister’s constituency. It 
would be useful for the community in that area to 
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know what is going on. That is one small example 
of how amendment 62 could be of benefit to the 
bill as a whole and to the work of SNH in 
particular. 

12:15 
Maureen Macmillan (Highlands and Islands) 

(Lab): I just wonder whether, given that SNH is a 
public body and that the intention of the 
amendment is information sharing and 
transparency, Roseanna Cunningham’s proposal 
is not covered by provisions under the Freedom of 
Information (Scotland) Act 2002 and the 
convention, the name of which I cannot remember. 

The Convener: The Aarhus convention. 

Allan Wilson: Needless to say, we have no 
problem with the intention of amendment 62. The 
monitoring and reporting of the condition of SSSIs 
is by definition important. In fact, it is already 
fundamental to what SNH does, both in reporting 
cases of direct damage and in carrying out longer-
term site condition monitoring. There is no dispute 
between us on the idea behind the amendment. 

One of the issues is whether the committee 
considers it necessary to specify in the bill what I 
would argue is a rather narrow provision. The kind 
of reporting that amendment 62 refers to is already 
part of SNH’s programme of work and has been 
carried out for years without the need for a specific 
statutory provision of the kind that is proposed. 

Monitoring and reporting work already takes 
place annually on damaged SSSIs. The answer to 
the point that was raised about Arran can be found 
in “SNH Facts and Figures 2002/2003”, which is 
part and parcel of the annual work of SNH. “SNH 
Facts and Figures” lists the causes of damage and 
details the action that is taken in response to an 
incident and the steps that are taken to restore the 
damaged site. SNH reports on the significance of 
the damage, whether the site is likely to recover 
and how long the recovery might take. Damage is 
being reported at the moment, along with a lot 
more information that relates to the incident. SNH 
makes such reports on an annual basis.  

The process of monitoring needs to be looked at 
more generally. Amendment 62 refers to “an 
annual monitoring programme”, which is where 
problems might arise. We think that it is more 
appropriate to leave the operational detail to SNH. 
There is a need to provide information on SSSIs, 
but that happens at the moment. Whether we wish 
to micromanage SNH in the way that the 
amendment suggests is open to wider argument. 

SNH’s site condition monitoring work is done on 
the basis of a six-year cycle. A full programme is 
in place to monitor the conditions of all SSSIs. The 
programme has the capacity to pick up larger-

scale threats across Scotland as a whole. The 
problem that amendment 62 raises is whether to 
redirect SNH to concentrate on annual reports 
rather than on addressing and prioritising features 
that are most likely to be the subject of damage. 
We believe that such features should be 
addressed as a priority; that would be preferable 
to SNH having to redirect its efforts to annual 
reports. It would be difficult to legislate for the kind 
of monitoring and review that the amendment 
proposes, which, generally speaking, is an 
operational matter for SNH to undertake. 

The link between monitoring and review of 
management is the reason why the review cycle of 
operations requiring consent, outlined in section 6, 
is based on a six-year cycle. Management 
agreements are reviewed every six years. That 
ensures the longer-term preservation and 
condition of sites and allows action to be taken 
where problems are identified. 

All those things are being done to a greater or 
lesser extent, so amendment 62 is unnecessary. I 
do not think that we need further provision in the 
bill to make annual monitoring happen, because it 
should happen and it is happening. If it is not 
happening in any instance, that is a matter of 
operational concern for SNH. That is our position. 

The Convener: I want to clarify Maureen 
Macmillan’s point on freedom of information. 
Roseanna Cunningham’s amendment does not 
seem to require more monitoring; it is about the 
reporting of the monitoring. 

Allan Wilson: I referred to the report “SNH 
Facts and Figures 2002/2003”. Chapter 17 is 
entitled “SSSI/Natura Site damage: cases reported 
during year to 31 March 2003”. As a public body, 
SNH, like the Executive, is required to comply with 
the provisions of the Freedom of Information 
(Scotland) Act 2002. All I am saying is that I do not 
think that making statutory provision in the way 
that amendment 62 suggests is necessary, as all 
the things that it seeks to provide for are already 
being done. 

The Convener: The question that members are 
quietly asking is where we access information on 
individual sites, given that information is published 
annually. Is there reporting on individual sites, 
which is what amendment 62 seeks? Has the work 
been done and we have just not been able to 
access it? Where do we find it? 

Allan Wilson: You would find it in the annual 
“SNH Facts and Figures” publication or by making 
a direct request for it. I am reliably informed that 
the requirement to make the information available 
is statutorily underpinned in the Natural Heritage 
(Scotland) Act 1991. 

Roseanna Cunningham: Does that apply to 
site-by-site information? 
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Allan Wilson: A general requirement is imposed 
on SNH to report on these matters. 

The Convener: Right. I ask Roseanna 
Cunningham to reflect on what she has heard and 
to wind up the debate. 

Roseanna Cunningham: The discussion has 
been interesting in that we have heard the minister 
refer to information that many people might not 
realise is available to them. That says it all, 
because the minister said that SNH is making the 
information public “to a greater or lesser extent”. 
The public perception is that the latter aspect of 
his phrase is the more accurate position. The truth 
of the matter is that most people do not even know 
where to begin to access the information.  

The minister is holding up the report to which he 
referred. Does it provide information on the sites in 
question or does it provide general information? 
Can we get site-specific information? I suppose 
that the key factor, which the bill in part is trying to 
change, is the appalling state of so many of our 
SSSIs and whether that is reflected in the kind of 
reporting that SNH is doing.  

On the Freedom of Information (Scotland) Act 
2002, is it not the case that specific applications 
would have to be made consistently in order to 
tease out information that ought to be available far 
more widely? I do not think that people should 
have to make applications under the act, which, as 
I recall, provides that people will be charged to find 
out the information. However, I do not believe that 
the act is necessarily germane to the issue that I 
am raising. What is important is how transparent 
SNH appears to be to members of the public.  

I hear what the minister has said about the 
information that is available. If he can tell me that 
the information is site specific, which is important, I 
might reconsider pressing amendment 62. 
However, I do not think that members of the public 
feel that SNH is giving them the information that 
they are seeking. 

The Convener: It would be helpful if you could 
deal with Roseanna Cunningham’s direct 
question, minister. 

Allan Wilson: Obviously, it is not just members 
of the public but members of the Parliament who 
are not wholly up to speed with the information 
that is available and is published on the web. I can 
reassure Roseanna Cunningham that the 
information in the report is specific to the SSSI or 
Natura site in question.  

The report that I mentioned contains a table 
providing information on 13 cases recorded during 
the year to 31 March 2003 where the damage 
exceeded the threshold of being over half a 
hectare in area, 100m in length or 10 per cent of 
the interest feature overall, or where SNH is aware 

of an incident being reported to the procurator 
fiscal. It tells us that the Doomy and Whitemaw hill 
area in Orkney covers 249 hectares, that the area 
of damaged land therein is 1.3 hectares, that 0.5 
per cent of the site was damaged by agricultural 
activity, that the likely recovery period is long term, 
that the cause of the damage was slurry 
deposition and that meetings have been held with 
the responsible landowners. That is a good 
example of the level of information that SNH is 
required to go into. I could go on. There are other 
references— 

The Convener: You do not need to read them 
all; the question was on a specific point.  

Allan Wilson: I hope that Roseanna 
Cunningham will agree that the level of detail 
includes areas of special protection, possible 
special areas of conservation and so on. Her point 
about why that information might not be as well 
disseminated locally as it could be is a good one. 
That is something that we would want to pursue 
with SNH with regard to its operational practices. I 
suggest that the issue is probably better raised in 
that way than through the provision that is 
proposed.  

The Convener: I know that that clarification was 
lengthy, but I think that it was pretty much to the 
point of Roseanna Cunningham’s question. Would 
you like to finish your winding-up statement, 
Roseanna? 

Roseanna Cunningham: Yes. One point that I 
will make is that, in a number of areas, it is 
assumed that simply publishing a document on the 
web is sufficient. Quite clearly, that is not the case 
and, at the minimum, a greater attempt must be 
made to make the availability and existence of 
such documents much more widely known, 
particularly in those areas around which 
controversy arises, such as SSSIs. I am prepared 
to accept that that might be an operational issue, 
however, and so will seek leave to withdraw the 
amendment. Nonetheless, I hope that the minister 
will be able to reassure me that the situation will 
change. 

Allan Wilson: I am happy to do so. As you can 
see, the tome is quite weighty. It is probably 
compulsive reading in the offices of environmental 
non-departmental public bodies and nowhere 
else— 

The Convener: I will stop you before you talk 
Roseanna Cunningham into pressing her 
amendment. I sense that we are pretty close to 
getting agreement on the matter. I think that 
members have expressed the view that a bit of 
care must be shown with regard to the issue once 
the bill has been agreed by the Parliament. I thank 
everyone for that detailed exchange, which has 
illuminated one aspect of the bill. 
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Amendment 62, by agreement, withdrawn. 

Section 23—Nature conservation orders 

The Convener: Amendment 134, in the name of 
Alex Johnstone, is grouped with amendments 135, 
136, 150 and 154. If we agree to amendment 136, 
amendment 64 will be pre-empted. 

12:30 
Alex Johnstone: The other amendments in the 

group largely follow on from amendment 134. I 
have lodged the amendment because section 
23(3)(a) states quite clearly that the land that is 
referred to in section 23(1) is 
“land which is, or forms part of, a site of special scientific 
interest” 

while section 23(1)(b) might as well say that it is 
also land which does not. 

The effect of the two provisions together will be 
to make the provision in section 23 universal 
throughout Scotland. I would like the minister to 
argue the case for the universal provision of 
nature conservation orders, as would be the case 
under section 23. Amendment 134 would limit 
nature conservation orders to sites of special 
scientific interest. 

Amendments 135, 136, 150 and 154 are largely 
consequential on amendment 134. Amendment 
154 would extend the measure to land 
management orders. I am keen to hear the 
minister’s reaction. 

I move amendment 134. 

Allan Wilson: Amendment 136 is the key 
amendment in the group. I will not go into the 
detail into which Alex Johnstone went, but the 
amendment seeks to restrict the land to which an 
NCO can apply. As the bill is drafted, Scottish 
ministers may make a nature conservation order in 
a variety of circumstances, which Alex Johnstone 
outlined. 

The reason for giving Scottish ministers powers 
to make NCOs on non-SSSI land is simply to 
ensure that an SSSI can be protected from 
activities that take place on land outwith the 
boundaries of the site, but which could damage 
the feature that is being protected within the site. 
Obviously, serious damage could be caused to 
features within an SSSI by activity on land that is 
outwith the designated area. There is no question 
of the power’s being used indiscriminately and it 
does not constitute a new power, but it is 
important that the power to make NCOs can be 
used if unforeseen threats arise. NCOs will be of 
relevance primarily in cases in which damage is 
caused by third parties. It is unlikely that the owner 
or occupier would be a threat to the conservation 
of a site. 

Alex Johnstone’s amendment 136 would restrict 
the ability of Scottish ministers to make NCOs to 
protect sites, and to take action on land outwith a 
site but on which an activity was taking place that 
could cause damage within the site. The bill 
provides a proportionate response where threats 
arise. The powers that we will exercise to protect 
sites are proportionate to the threat; there are 
checks and balances in the system. 

Amendments 134, 135 and 150 are 
consequential amendments to amendment 136. 
On threats from owners’ or occupiers’ activities 
arising, there are other provisions in the bill to 
address that problem—primarily, land 
management orders—and we spoke about them 
earlier. 

Amendment 154 would apply the same 
restrictions to land management orders as would 
apply to NCOs under amendment 136. 

We are talking about powers of last resort. The 
issue is our ability to take action to protect land 
within a specially protected area in circumstances 
in which land that is not so designated impacts or 
affects the land within the designated area. That is 
an appropriate and proportionate ministerial 
power, which will be necessary to secure the 
protection of designated land. 

Alex Johnstone: I have a question for the 
minister, the answer to which depends to some 
extent on interpretation. The minister’s reply has 
given me a great deal of heart, because he 
restricted what we are talking about to impacts on 
sites of special scientific interest. Is the minister 
sure that the power that section 23 will confer 
upon him will not give a free hand to designate 
nature conservation orders in areas that do not 
directly impact on sites of special scientific 
interest? 

Allan Wilson: Yes. 

The Convener: Thank you for that clarification. 
Alex—the answer was yes. 

Alex Johnstone: I will be interested to read the 
detail of the minister’s answer and to consider it at 
greater length. On the basis of his answer, 
however, I am content to seek to withdraw 
amendment 134 and not to move the subsequent 
amendments in the group. If, on reflection, I am 
dissatisfied with the detail of the minister’s answer, 
I will be happy to lodge similar amendments at 
stage 3. 

The Convener: Thank you. That is a clear 
indication. 

Amendment 134, by agreement, withdrawn. 

Amendment 63 moved—[Allan Wilson]—and 
agreed to. 

Amendments 135 and 136 not moved. 
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Amendment 64 moved—[Allan Wilson]—and 
agreed to. 

Section 23, as amended, agreed to. 

Section 24—Amendment or revocation of 
nature conservation orders 

Amendment 150 not moved. 

Section 24 agreed to. 

Section 25 agreed to. 

Schedule 2 
NATURE CONSERVATION ORDERS AND RELATED ORDERS: 

PROCEDURE 

The Convener: Amendment 151, in the name of 
Alex Johnstone, is grouped with amendment 152. 

Alex Johnstone: I lodged amendments 151 and 
152 in the form that I have used in order to solicit a 
response from the minister on the specific matter 
of consultation on the designation of major 
conservation orders. As I said when speaking to 
an earlier amendment, it is important that 
wherever possible landowners or land managers 
are party to the process leading to designation. 

I understand that it is difficult to include 
consultation in a process that might have to be 
entered into on an emergency basis. As a 
consequence, I have been through the theory of 
introducing some sort of negative procedure to 
give a right to consultation after designation has 
taken place. However, that would be an extremely 
complicated amendment to introduce at this stage. 
I have therefore lodged amendments 151 and 152, 
which simply add the landowner or land manager 
to the list of consultees, which at the moment 
consists of Scottish Natural Heritage. That would 
give owners and managers some involvement in 
the consultation process. 

I would be the first to admit that the 
amendments would be a heavy-handed method of 
achieving the aims that I set out to achieve. 
However, I hope that the amendments will allow 
the minister to explain the opportunities for 
consultation of landowners or land managers in 
the designation process and also to explain 
whether it would be possible to encourage greater 
openness in the consultation process. 

I move amendment 151. 

Allan Wilson: I am just getting some of my lines 
of response clear. We are talking about a measure 
that has been in being since 1981: indeed, it was 
introduced by a previous Government of Alex 
Johnstone’s party. As I understand it, there is 
provision post imposition of an order for the 
reasoning behind it to be debated. Currently, 
about 25 orders are in operation. Consultation is 
laudable and I do not disagree with what Alex 

Johnstone said, but the impact of what he 
proposes would be less than laudable. That is 
partly because the order could be made against 
the very land manager, owner or occupier who is 
the cause of the problem. 

A requirement to consult every owner or 
occupier of a site in advance of making a nature 
conservation order would render it virtually 
impossible to make the order quickly and with 
immediate effect, as I think Alex Johnstone 
acknowledges. An emergency order might be 
required to address a specific activity that had to 
be stopped. If there was a delay in imposing the 
order, which was occasioned by the requirement 
to consult, all the potential benefits of the provision 
could be lost. 

Although I understand what is being said, the 
definitive requirement is for provisions to be in 
place that will enable action to be taken in 
emergency circumstances. Those provisions 
would be impeded by consultation. Consultation 
will take place after the event, so to speak. 

Alex Johnstone: I lodged amendments 151 and 
152 because of concerns that were raised by a 
number of landowners and land managers who 
have been involved in the process as it stands and 
as it previously existed. I am aware that 
relationships between landowners and land 
managers and SNH have quite often been 
damaged by a failure to consult, or perhaps I 
should more appropriately say by a perceived 
failure to consult. I do not believe that the situation 
is always as black and white as some landowners 
and managers have suggested. 

I think that it is reasonable to ask that every 
effort be made in the future to ensure that 
consultation is conducted as openly and freely as 
possible. However, as I said to the minister in my 
opening remarks, I am aware that it is important to 
retain the power to designate in emergency 
circumstances. Consequently, I seek leave to 
withdraw amendment 151. 

Amendment 151, by agreement, withdrawn. 

Amendments 152 and 153 not moved. 

Schedule 2 agreed to. 

Section 26—Review of nature conservation 
orders 

The Convener: Amendment 137, in the name of 
Alex Johnstone, is grouped with amendments 138, 
155 and 156. 

Alex Johnstone: The other amendments in the 
group largely derive from the principle that is set 
out in amendment 137, which is that the land 
owner or occupier ought to be entitled to a review 
of a nature conservation order where one exists. I 
believe that there is no provision in the bill for such 
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a person to request such a review. Amendment 
137 would introduce a requirement that a review 
take place within three months of such a request’s 
being made. 

I move amendment 137. 

Allan Wilson: A requirement is imposed on 
ministers in the bill to review decisions on NCOs. 
There is no need for amendment 137. Under the 
provisions of the bill, owners and occupiers can 
ask ministers to review NCOs at any time. Indeed, 
it could be argued that the three-month stipulation 
in amendment 137 would be less advantageous 
than the provision that is included in the bill. 

I want to reassure Alex Johnstone that, because 
of the nature of the beast, NCOs are a measure of 
last resort. To treat them otherwise would not be in 
the interest of ministers and we do not intend to 
have NCOs in being for unnecessary lengths of 
time. 

That is why the bill contains new provisions for 
the review of NCOs and a simplified mechanism to 
remove NCOs that are no longer needed. Where 
an owner or occupier wants to make the case that 
an NCO has outlived its useful life, that case can 
be made directly to us and we will consider it on its 
merits. Where appropriate, we will vary or revoke 
the NCO in question. I give the clear commitment 
that we wish NCOs to remain only when they are 
relevant to the practice in question. Exactly the 
same applies to land management orders. 

With the assurances that the powers already 
exist and that ministers have no wish for NCOs or 
land management orders to exist for one minute 
longer than is necessary, I ask Alex Johnstone to 
withdraw amendment 137 and not to move 
amendments 138, 155 and 156. 

12:45 
Alex Johnstone: I thank the minister for his 

reassurances. I will consider in greater detail the 
time limits given for responses to requests to 
revoke NCOs, but at this stage, I am content to 
seek leave to withdraw amendment 137. 

Amendment 137, by agreement, withdrawn. 

Amendment 138 not moved. 

Section 26 agreed to. 

Section 27—Offences in relation to nature 
conservation orders 

Amendment 65 moved—[Allan Wilson]—and 
agreed to. 

Section 27, as amended, agreed to. 

Section 28 agreed to. 

The Convener: If members look at the 
marshalled list, they will see that a number of 

amendments remain, but they are all beyond the 
point at which we agreed to stop today. We will 
come back to them. 

That concludes day 2 of our stage 2 
consideration of the bill. The target for day 3 is that 
we reach the end of section 50, which is up to the 
end of part 2 and includes schedules 3 to 5. An 
announcement to that effect will appear in 
tomorrow’s business bulletin. If we do not reach 
the end of part 2 on day 3, we will kick off day 4 at 
the point at which we left off. Any amendments to 
sections up to section 50 must be lodged by 2 pm 
on Monday 9 February if they are to be included 
for consideration. 

I thank the minister and his officials for coming. 
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Nature Conservation (Scotland) Bill 
 

3rd Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 1 to 10 Schedule 1 
Sections 11 to 25 Schedule 2 
Sections 26 to 33 Schedule 3 
Sections 34 to 45 Schedule 4 
Sections 46 to 50 Schedule 5 

Section 51 Schedule 6 
Sections 52 to 55 Schedule 7 

Sections 56 and 57 Long Title 
 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 29 

Alex Johnstone 
 

154 In section 29, page 17, leave out lines 28 to 30 

Allan Wilson 
 

66 In section 29, page 17, line 35, leave out from <aspect> to end of line 36 and insert <natural 
feature specified in an SSSI notification,> 

Allan Wilson 
 

67 In section 29, page 18, line 20, leave out <aspect of natural heritage> and insert <natural feature> 

Allan Wilson 
 

68 In section 29, page 18, line 27, leave out <aspect of natural heritage> and insert <natural feature> 

Section 31 

Allan Wilson 
 

69 In section 31, page 19, line 16, leave out <aspect of the natural heritage of the land> and insert 
<natural feature> 

Allan Wilson 
 

70 In section 31, page 19, line 20, leave out <aspect> and insert <natural feature> 
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Section 32 

Alex Johnstone 
 

155 In section 32, page 19, line 35, after <Ministers> insert— 

<(a) must, within 3 months of being requested to by any owner or occupier of land to 
which the order relates, and 

(b)> 

Alex Johnstone 
 

156 In section 32, page 20, line 1, leave out <such review> and insert <review under subsection 
(1)(b)> 

Section 36 

Allan Wilson 
 

71 In section 36, page 21, line 2, after <who> insert <, without reasonable excuse,> 

Allan Wilson 
 

72 In section 36, page 21, line 5, after <who> insert <, without reasonable excuse,> 

Section 38 

Allan Wilson 
 

73 In section 38, page 22, line 7, leave out from <aspect> to end of line 9 and insert <protected 
natural feature.> 

Allan Wilson 
 

74 In section 38, page 22, line 17, leave out from beginning to <it,> in line 19 and insert— 

<(  ) SNH may manage land acquired under this section. 

(  ) If SNH disposes of land acquired under subsection (1)(b), or of any interest in it, it must 
do so> 

Section 39 

Allan Wilson 
 

75 In section 39, page 22, line 25, leave out from <aspect> to end of line 26 and insert <protected 
natural feature,> 

Allan Wilson 
 

76 In section 39, page 22, line 30, leave out <aspect of natural heritage> and insert <protected 
natural feature> 
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Section 41 

Allan Wilson 
 

77 In section 41, page 23, line 31, leave out from <a> to end of line 32 and insert <notices to SNH 
and—> 

Allan Wilson 
 

78 In section 41, page 23, line 33, at end insert <, or 

(  ) in the case of a change in occupation, to the additional or different occupier.> 

Allan Wilson 
 

79 In section 41, page 23, line 34, leave out <The notice> and insert <A notice given under 
subsection (2) to SNH> 

Allan Wilson 
 

80 In section 41, page 23, line 38, leave out from <and> to end of line 3 on page 24 

Allan Wilson 
 

81 In section 41, page 24, line 6, at end insert— 

<(  ) A notice given under subsection (2) to a person to whom the interest is disposed of or to 
an additional or different occupier must— 

(a) specify the land concerned and state that an SSSI notification, nature conservation 
order or, as the case may be, land management order has effect in relation to the 
land, and 

(b) where reasonably practicable, be accompanied by a copy of the relevant— 

(i) SSSI notification (and any notification under section 5(1), 6(5), 7(3), 8(1) 
or 9(1), or notice under paragraph 12 of schedule 1, which amends the 
SSSI notification), 

(ii) nature conservation order (and any amending order or revoking order 
which amends or partly revokes the nature conservation order), or 

(iii) land management order (and any order under section 32(3) which amends 
or partly revokes the land management order), 

 as the case may be.> 

Section 42 

Allan Wilson 
 

157 In section 42, page 24, line 13, at end insert— 

<(  ) public bodies and office-holders in complying with the duty under section 1(1) to 
further the conservation of biodiversity,> 

Allan Wilson 
 

158 In section 42, page 24, line 14, leave out <this Part> and insert <Part 2> 
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Allan Wilson 
 

159 In section 42, page 24, line 19, leave out <(1)> and insert <(1)(b)> 

 

 Eleanor Scott 
 Supported by: Mr Mark Ruskell  
 
128 [Withdrawn] 

Allan Wilson 
 

160 Move section 42 to after section 52 

Section 43 

Eleanor Scott 
Supported by: Allan Wilson 
 

1 In section 43, page 24, line 38, at beginning insert <search for,> 

Allan Wilson 
 

161 In section 43, page 24, line 41, after <found> insert <in or>  

Allan Wilson 
 

162 In section 43, page 25, line 5, at end insert <other than a dwelling or lockfast premises. 

(3) If a sheriff or justice of the peace is satisfied, by evidence on oath, that there are 
reasonable grounds for suspecting that an offence under this Part has been committed 
and that evidence of the offence may be found on any premises, the sheriff or justice 
may grant a warrant authorising a constable to enter those premises, if necessary using 
reasonable force, and search them for the purposes of obtaining that evidence. 

(4) A warrant under subsection (3) continues in force until the purpose for which the entry 
is required has been satisfied or, if earlier, the expiry of such period as the warrant may 
specify. 

(5) A constable authorised by virtue of this section to enter any land must, if required to do 
so by the occupier or anyone acting on the occupier’s behalf, produce evidence of the 
constable’s authority. 

(6) A constable who enters any land in the exercise of a power conferred by this section— 

(a) may— 

(i) be accompanied by any other persons, and 

(ii) take any machinery, other equipment or materials on to the land, 

 for the purpose of assisting the constable in the exercise of that power, 

(b) take samples of any articles or substances found there and remove the samples 
from the land. 

(7) A power specified in subsection (6)(a) or (b) which is exercisable under a warrant is 
subject to the terms of the warrant. 
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(8) A constable leaving any land which has been entered in exercise of a power conferred 
by subsection (2) or by a warrant under subsection (3), being either unoccupied land or 
land from which the occupier is temporarily absent, must leave it as effectively secured 
against unauthorised entry as the constable found it.>  

Section 44 

Allan Wilson 
 

82 In section 44, page 25, line 11, leave out from second <the> to end of line 12 and insert <any 
protected natural feature of the land,> 

Allan Wilson 
 

163 In section 44, page 26, line 6, at end insert— 

<(  ) Nothing in this section authorises any person to enter a dwelling or lockfast premises. 

(  ) Any person who intentionally obstructs a person acting in the exercise of any power 
conferred by this section is guilty of an offence and liable on summary conviction to a 
fine not exceeding level 5 on the standard scale. 

(  ) Schedule 4 makes further provision about the exercise of the powers conferred by this 
section; and references in this section and that schedule to a power conferred by this 
section include references to such a power exercisable by virtue of a warrant under that 
schedule.> 

Section 45 

Allan Wilson 
 

164 Leave out section 45 

Schedule 4 

Allan Wilson 
 

165 In schedule 4, page 39, leave out lines 26 to 31  

Allan Wilson 
 

166 In schedule 4, page 40, line 15, leave out <43(2) or>  

Allan Wilson 
 

167 In schedule 4, page 40, line 19, leave out from <43(2)> to end of line 21 and insert <44— 

(a) may—>  

Allan Wilson 
 

168 In schedule 4, page 40, line 24, at end insert— 

<(b) take samples of any articles or substances found there and remove the samples 
from the land. 
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(  ) A power specified in sub-paragraph (1)(a) or (b) which is exercisable under a warrant is 
subject to the terms of the warrant.> 

Allan Wilson 
 

169 In schedule 4, page 40, line 27, leave out <43(2) or>  

Section 46 

Allan Wilson 
 

83 In section 46, page 26, line 23, leave out from <aspect> to <effect> in line 24 and insert 
<protected natural feature> 

Allan Wilson 
 

84 In section 46, page 26, line 25, leave out <aspect of Scotland’s natural heritage> and insert 
<natural feature of Scotland> 

Section 48 

Allan Wilson 
 

170 In section 48, page 27, line 33, at end insert— 

<(  ) Any penalty imposed on a body corporate, Scottish partnership or, as the case may be, 
unincorporated association on conviction of an offence under this Part is to be 
recovered by civil diligence in accordance with section 221 of the Criminal Procedure 
(Scotland) Act 1995 (c.46).>  

Section 49 

Allan Wilson 
 

85 In section 49, page 27, line 35, leave out subsection (1) and insert— 

<(  ) Any— 

(a) notice, notification or consent given, or 

(b) request for review, proposal or application (other than an application to a court) 
made, 

under or for the purposes of this Part must be in writing.>  

Allan Wilson 
 

171 In section 49, page 28, line 23, after <paragraphs> insert <(a) and>  

Allan Wilson 
 

172 In section 49, page 28, line 24, at end insert— 
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<(  ) But subsection (3) does not apply in relation to a failure to give notice or notification to 
an owner or occupier of land specified in subsection (2)(a) unless SNH has or, as the 
case may be, the Scottish Ministers have— 

(a) taken all reasonable steps to identify the owners and occupiers of the land, or any 
part of it, to which the notice or notification relates, and 

(b) given the notice or notification to each owner and occupier so identified.>  

Allan Wilson 
 

86 In section 49, page 29, line 6, at end insert— 

<(  ) A request for review, proposal, application or consent which is transmitted by electronic 
means is to be treated as being in writing if it is received in a form which is legible and 
capable of being used for subsequent reference.>  

Allan Wilson 
 

173 In section 49, page 29, line 17, at end insert— 

<(9) Subsection (10) applies where, in giving to the interested parties— 

(a) a notification under section 3(1), 5(1) or 9(1), or 

(b) a notice under paragraph 3(a) of schedule 2, 

SNH fails or, as the case may be, the Scottish Ministers fail to give the notification or 
notice to any interested party specified in subsection (2)(a). 

(10) Where this subsection applies SNH or, as the case may be, the Scottish Ministers— 

(a) must, if it or they become aware of the identity of, or are requested to do so by, 
any such interested party, provide— 

(i) a copy of the notification or notice in question, and 

(ii) such further information in relation to the notification or notice in question 
as it or they consider appropriate, 

 to the interested party, and 

(b) must take such action as it or they think fit in consequence of any representation 
made by the interested party.>  

After section 50 

Mr Mark Ruskell 
Supported by: Eleanor Scott 
 

177 After section 50, insert— 

<Ramsar sites in Scotland 

 After section 37A (Ramsar sites) of the 1981 Act insert— 

“37B Ramsar sites in Scotland 

(1) Where a wetland in Scotland has been designated under paragraph 1 of article 
2 of the Ramsar Convention for inclusion in the list of wetlands of 
international importance referred to in that article, Scottish Ministers shall 
notify Scottish Natural Heritage of that fact. 
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(2) Upon receipt of a notification under subsection (1), Scottish Natural Heritage 
shall, in turn, notify the interested parties referred to in section 49(2)(a) and (c) 
to (k) of the Nature Conservation (Scotland) Act 2004 (asp 00). 

(3) In exercising any of their functions under this Part and Part 2 of the Nature 
Conservation (Scotland) Act 2004 (asp 00) in relation to any land subject to a 
notification under subsection (1), public bodies and office holders must 
exercise them so as to secure compliance with the Ramsar Convention. 

(4) Subject to subsection (5), the “Ramsar Convention” is the Convention on 
Wetlands of International Importance especially as Waterfowl Habitat, signed 
at Ramsar, Iran, on 2nd February 1971, as amended by— 

(a) the Protocol known as the Paris Protocol done at Paris on 3rd December 
1982; and 

(b) the amendments known as the Regina Amendments adopted at the 
Extraordinary Conference of the Contracting Parties held at Regina, 
Saskatchewan, Canada, between 28th May and 3rd June 1987. 

(5) If the Ramsar Convention is further amended after the passing of the Nature 
Conservation (Scotland) Act 2004 (asp 00), the reference to the Ramsar 
Convention in subsection (1) is to be taken after the entry into force of the 
further amendments as referring to that Convention as further amended (and 
the reference to paragraph 1 of article 2 is, if necessary, to be taken as referring 
to the appropriate successor provision).”.> 

Nora Radcliffe 
 

178 After section 50, insert— 

<CHAPTER 

CONSERVATION PURPOSES IN AGRICULTURAL HOLDINGS 

Variation of terms of certain agricultural tenancies for conservation purposes 

After section 19 (Resumption and irritancy: supplementary) of the Agricultural Holdings 
(Scotland) Act 2003 (asp 11) insert— 

“19A Variation of terms for conservation purposes 

(1) Where a body which is a conservation body by virtue of section 38 of the Title 
Conditions (Scotland) Act 2003 (asp 9) intends— 

(a) to let agricultural land; and 

(b) the tenancy under the lease to be a short limited duration tenancy or a 
limited duration tenancy, 

  the body may apply to the Land Court for an order authorising the inclusion in 
the lease of terms which do not comply with the provisions of this Act relating 
to short limited duration tenancies or, as the case may be, limited duration 
tenancies. 

(2) An application for an order under subsection (1) must specify the terms of the 
type mentioned in that subsection intended to be included in the lease and the 
land in respect of which those terms are intended to apply. 

(3) The Land Court— 
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(a) must, if it is satisfied that the condition in subsection (4) is met, make an 
order authorising the inclusion in the lease of the terms specified in the 
application in respect of the land so specified; 

(b) may, if it is not satisfied that the condition in subsection (4) is met— 

(i) refuse to make an order under this section; or 

(ii) make an order authorising the inclusion in the lease of such terms 
in respect of such of the land specified in the application as the 
Court thinks are necessary to ensure that the conservation body is 
able to fulfil its objects or purposes in so far as they relate to the 
conservation or enhancement of any natural feature of any land. 

(4) The condition is that, if the terms specified in the application did not apply in 
respect of the land so specified, the conservation body would be unable to fulfil 
its objects or functions in so far as they relate to the conservation or 
enhancement of any natural feature of any land. 

(6) An order under this section shall cease to have effect if the body which applied 
for it ceases to be a conservation body. 

(7) In this section “natural feature” has the meaning given in section 3(1A) of the 
Nature Conservation (Scotland) Act 2004 (asp 00).”.> 

After section 51 

Maureen Macmillan 
 

179 After section 51, insert— 

<PART 

PROTECTION OF FOSSILS 

Protection of fossils 

(1) Subject to subsections (3) and (4), any person who— 

(a) destroys or damages, 

(b) removes or takes, 

(c) sells, or offers or exposes for sale, 

(d) for the purpose of sale, transports, or causes to be transported, or 

(e) circulates or causes to be circulated any advertisement likely to be understood as 
conveying that the person buys or sells, or intends to buy or sell, 

any vertebrate fossil, or part of a vertebrate fossil, is guilty of an offence. 

(2) Any person guilty of an offence under subsection (1) is liable— 

(a) on summary conviction, to a fine not exceeding £40,000, 

(b) on conviction on indictment, to a fine. 

(3) Subsection (1) does not apply to anything done under and in accordance with the terms 
of a licence granted under section (Power to grant licences) by a person granted such a 
licence. 

(4) Any person who does anything which would, but for this subsection, amount to an 
offence under subsection (1) is not guilty of the offence if it is shown that— 
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(a) the act was an incidental result of a lawful operation, 

(b) the person who carried out the lawful operation— 

(i) took reasonable precautions for the purpose of avoiding carrying out the 
act, or 

(ii) did not foresee, and could not reasonably have foreseen, that the act would 
be an incidental result of the carrying out of the lawful operation, and 

(c) that person took such steps as were reasonably practicable in all the circumstances 
to minimise the damage caused.> 

Maureen Macmillan 
 

130 After section 51, insert— 

<Power to grant licences 

(1) The Scottish Ministers may grant to any person they think fit a licence to carry out any 
of the activities referred to in section (Protection of fossils)(1)(a) to (e) provided the 
activity is done under and in accordance with any terms set out in that licence.  

(2) The Scottish Ministers may by regulations make provision for— 

(a) applications for such licences and the manner in which they are to be dealt with, 

(b) the requirements which must be satisfied before such licences may be granted. 

(3) The Scottish Ministers may charge such reasonable sum (if any) as they determine in 
respect of any authorisation effected in accordance with the regulations under subsection 
(2).> 

Maureen Macmillan 
 

131 After section 51, insert— 

<PART 

THE SCOTTISH FOSSIL CODE 

The Scottish Fossil Code 

(1) It is the duty of SNH to prepare and publish a code, to be known as the Scottish Fossil 
Code, setting out the manner and circumstances in which fossils found in the natural 
environment may and may not be treated or collected. 

(2) Before preparing the code, SNH must consult such persons as they consider appropriate. 

(3) Before publishing the code, SNH must submit the code to the Scottish Ministers for 
approval, together with any written representations received by SNH during 
consultation. 

(4) If the Scottish Ministers do not approve the code, they must— 

(a) instruct SNH to prepare another code,  

(b) instruct SNH to amend the code and to re-submit the amended code to them for 
approval, or 

(c) prepare a code themselves. 

(5) If the Scottish Ministers take the action referred to in subsection (4)(a), the duties 
referred to in subsections (2) and (3) arise. 
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(6) After— 

(a) approving any code prepared under this section, or 

(b) preparing a code themselves under this section, 

the Scottish Ministers must lay the code before the Scottish Parliament; and SNH may 
not publish the code unless it has been approved by resolution of the Parliament. 

(7) It is the duty of SNH to— 

(a) publicise and promote understanding of, and 

(b) from time to time, review and consult upon, 

any code published under this section; and if, after reviewing and consulting upon the 
code, SNH amends it or prepare a new code, the duty referred to in subsection (3) 
arises.> 

Schedule 6 

Nora Radcliffe 
 

8 In schedule 6, page 43, line 38, at end insert— 

<( ) after paragraph (a) insert— 

“(aa) takes, damages or destroys, at any time of year, the nest or traditional 
nest site, of a bird listed in Schedule A1;”.> 

Eleanor Scott 
 

2 In schedule 6, page 48, line 8, at end insert— 

<( ) the word “self-locking” is repealed,> 

Eleanor Scott 
 

3 In schedule 6, page 48, leave out lines 10 to 13 

Eleanor Scott 
 

10 In schedule 6, page 48, line 15, at end insert— 

<( ) the words “or snare” are repealed.> 

Eleanor Scott 
 

4 In schedule 6, page 48, line 17, leave out from <Any> to <(3C)> in line 27 

Eleanor Scott 
 

5 In schedule 6, page 48, line 30, leave out from <which> to end of line 37 

Eleanor Scott 
 

6 In schedule 6, page 49, line 1, leave out <(3D)> and insert <(3)> 
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Eleanor Scott 
 

11 In schedule 6, page 50, line 22, leave out from <“and> to end of line and insert <“11(1) and (2)” 
substitute “11(2)”,> 

Nora Radcliffe 
Supported by: Allan Wilson 
 

7 In schedule 6, page 50, line 32, after <(1)(b),> insert— 

<( ) at beginning insert “search for,” 

( )> 

Allan Wilson 
 

174 In schedule 6, page 50, line 33, at end insert— 

<(  ) after “found” insert “in or”,>  

Allan Wilson 
 

175 In schedule 6, page 50, line 36, leave out <after “dwelling-house” insert “> and insert <for 
“dwelling-house” substitute “dwelling>  

Allan Wilson 
 

176 In schedule 6, page 50, line 37, leave out from beginning to end of line 2 on page 51 and insert— 

<(  ) in subsection (3)— 

(i) for “information” substitute “evidence”, 

(ii) for the words from “(with” to “premises” in the second place where it 
occurs substitute “to enter those premises, if necessary using reasonable 
force, and search them”, 

(  ) after subsection (3) insert— 

“(4) A warrant under subsection (3) continues in force until the purpose for which 
the entry is required has been satisfied or, if earlier, the expiry of such period 
as the warrant may specify. 

(5) A constable authorised by virtue of this section to enter any land must, if 
required to do so by the occupier or anyone acting on the occupier’s behalf, 
produce evidence of the constable’s authority. 

(6) A constable who enters any land in the exercise of a power conferred by this 
section— 

(a) may— 

(i) be accompanied by any other persons, and 

(ii) take any machinery, other equipment or materials on to the land, 

 for the purpose of assisting the constable in the exercise of that power, 

(b) take samples of any articles or substances found there and remove the 
samples from the land. 
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(7) A power specified in subsection (6)(a) or (b) which is exercisable under a 
warrant is subject to the terms of the warrant. 

(8) A constable leaving any land which has been entered in exercise of a power 
conferred by subsection (2) or by a warrant under subsection (3), being either 
unoccupied land or land from which the occupier is temporarily absent, must 
leave it as effectively secured against unauthorised entry as the constable found 
it.”> 

Maureen Macmillan 
 

180 In schedule 6, page 53, line 38, at end insert— 

  <In section 20(2) (summary prosecutions)— 

(a) for “two” substitute “three”, and 

(b) at the end insert “or, in the case of a continuous contravention, after the last date 
on which the offence was committed”.> 

Mr Alasdair Morrison 
 

185 In schedule 6, page 53, line 43, leave out from <(4)> to end of line 45 and insert <(4)(a), for “the 
statutory maximum” substitute “£40,000”, 

(  )   after subsection (4) insert— 

“(4A)   A person guilty of an offence under section 19ZC(7) in relation to a wildlife 
inspector acting in exercise of the power conferred by subsection (3)(d) of that 
section shall be liable— 

(a) on summary conviction, to imprisonment for a term not exceeding six 
months or to a fine not exceeding the statutory maximum, or to both; 

(b) on conviction on indictment, to imprisonment for a term not exceeding 
two years or to a fine, or to both.”> 

Nora Radcliffe 
 

12 In schedule 6, page 54, line 4, at end insert— 

<( )  for “1” substitute “A1”> 

Nora Radcliffe 
 

181 In schedule 6, page 54, line 9, at end insert— 

<( ) after subsection (2) insert— 

“(2A) Before making an order under subsection (1), the Scottish Ministers must—  

(a) consult— 

(i) Scottish Natural Heritage; and 

(ii) such other persons as they think fit; and 

(b) have regard to the opinions expressed. 
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(2B) An order under subsection (1) must be accompanied by a statement outlining 
the views of those consulted by virtue of subsection (2A), and how the Scottish 
Ministers have taken account of those views.”,> 

Nora Radcliffe 
 

182 In schedule 6, page 54, line 11, leave out from <each> to end of line 12 and insert <subsection 
(2), for “and 11” substitute “, 11(4) and 22(1)”, 

( ) in subsection (3), for “or 11” substitute “, 11(4) or 22(1)”.> 

Nora Radcliffe 
 

9 In schedule 6, page 54, line 39, at end insert— 

<Before schedule 1, insert— 

“SCHEDULE A1 
(introduced by section 1) 

 
BIRDS WHOSE NESTS OR TRADITIONAL NEST SITES ARE PROTECTED AT ALL TIMES 

 Common name    Scientific name 

Buzzard, Honey    Pernis apivorus 

Chough      Pyrrhocorax pyrrhocorax 

Eagle, Golden    Aquila chrysaetos 

Eagle, White-tailed    Haliaetus albicilla 

Goldeneye     Bucephala clangula 

Goshawk     Accipiter gentilis 

Harriers (all species)    Circus 

Hobby     Falco subbuteo 

Kingfisher     Alcedo atthis 

Kite, Red     Milvus milvus 

Merlin     Falco columbarius 

Osprey     Pandion haliaetus 

Owl, Barn     Tyto alba 

Peregrine     Falco peregrinus 

Petrel, Leach’s    Oceanodroma leucorhoa 

Tit, Crested     Parus cristatus 

Wryneck     Jynx torquilla”.>  

Schedule 7 

Nora Radcliffe 
 

183 In schedule 7, page 55, line 34, leave out <Section> and insert <Sections 6 (Natural Heritage 
Areas) and> 
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Nora Radcliffe 
 

184 In schedule 7, page 55, line 34, leave out <is> and insert <are> 

Mr Alasdair Morrison 
 

186 In schedule 7, page 56, line 4, at end insert— 

<Deer (Scotland) Act 1996 (c.58) 

In schedule 3 (penalties for offences relating to deer) to the Deer (Scotland) Act 1996, 
after the entry for section 17(2) insert— 

 “ 

17(3) Killing or injuring deer 
otherwise than by 
shooting 

a fine of level 4 on the standard 
scale for each deer in respect of 
which the offence is committed 
or 3 months imprisonment or 
both 

 

           ”.>
  

Section 56 

Roseanna Cunningham 
 

87 In section 56, page 31, line 12, at end insert— 

<“biodiversity” has the same meaning as has “biological diversity” in the United 
Nations Environmental Programme Convention on Biological Diversity of 5 June 
1992 as amended from time to time (or in any United Nations Convention 
replacing that Convention),> 

Allan Wilson 
 

88 In section 56, page 31, line 24, leave out <heritage> and insert <features> 

Allan Wilson 
 

89 In section 56, page 31, leave out lines 26 to 28 and insert— 

 <“natural feature” has the meaning given in section 3(1A),> 

Allan Wilson 
 

90 In section 56, page 31, line 34, at end insert— 

 <“protected natural feature” means a natural feature— 

(a) which is specified in an SSSI notification, or 

(b) by reason of which a nature conservation order has effect,> 

Allan Wilson 
 

91 In section 56, page 32, line 22, leave out <an aspect of natural heritage> and insert <a protected 
natural feature> 
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Allan Wilson 
 

92 In section 56, page 32, line 23, leave out <aspect> and insert <natural feature> 

Long Title 

Allan Wilson 
 

93 In the long title, page 1, line 2, leave out <certain aspects of Scotland’s natural heritage> and 
insert <Scotland’s natural features>  
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

5th Meeting, 2004 (Session 2) 
 

Wednesday 11 February 2004 
 

Present: 
 
Sarah Boyack (Convener) 
Rob Gibson  
Alex Johnstone 
Mr Alasdair Morrison 
Eleanor Scott (Deputy Convener) 
 

Roseanna Cunningham 
Karen Gillon 
Maureen Macmillan  
Nora Radcliffe  
 
 

 
Also Present: Mark Ruskell, Allan Wilson (Deputy Minister for Environment and Rural 
Development). 
 
Nature Conservation (Scotland) Bill: The Committee considered the Bill at Stage 2 
(Day 3). 

The following amendments were agreed to (without division): 66, 67, 68, 69, 70, 
71, 72, 73, 74, 75, 76, 77, 78, 79, 80, 81, 157, 158, 159, 160, 1, 161, 162, 82, 
163, 164, 165, 166, 167, 168, 169, 83, 84, 170, 85, 171, 172, 86, 173. 

 
Amendments 177 and 178 were moved and, with the agreement of the 
Committee, withdrawn. 

The remaining amendments were not moved. 

 Sections 30, 32 and 33, schedule 3, sections 34, 35, 37, 40, 47 and 50, and 
schedule 5 were agreed to without amendment. 

 Sections 29, 31, 36, 38, 39, 41, 42, 43 and 44, schedule 4, and sections 46, 48 
and 49 were agreed to as amended. 

The Committee ended consideration of the Bill for the day, amendment 178 
having been disposed of. 
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Nature Conservation (Scotland) 
Bill: Stage 2 

11:03 
The Convener: Our second and main item of 

business today is consideration of the Nature 
Conservation (Scotland) Bill at stage 2. There are 
no interests to declare this morning. 

I welcome Allan Wilson, the Deputy Minister for 
Environment and Rural Development, and his 
officials. I hope that everybody has the right 
paperwork in front of them. Members should have 
a copy of the bill, the third marshalled list of 
amendments, which was published yesterday, and 
the groupings. We have spare copies of the 
papers on the top table if members do not have 
them. As before, I shall call every amendment in 
strict order from the marshalled list. The target that 
we have set for today is to complete consideration 
of part 2 of the bill, which would take us through 
sections 29 to 50, including two amendments—
amendments 177 and 178—to insert text after 
section 50, and schedules 3, 4 and 5. We shall 
see whether we manage to work our way through 
all that. I remind members that we debated last 
week some of the amendments on which we will 
be voting today, so I ask members simply to state 
whether they are moving those amendments and 
why and to make only the briefest of statements to 
remind the committee what they were about. 

Section 29—Proposals for land management 
orders 

Amendment 154 not moved. 

Amendments 66 to 68 moved—[Allan Wilson]—
and agreed to. 

Section 29, as amended, agreed to. 

Section 30 agreed to. 

Section 31—Content of land management 
orders 

Amendments 69 and 70 moved—[Allan 
Wilson]—and agreed to. 

Section 31, as amended, agreed to. 

Section 32—Review of land management 
orders 

Amendments 155 and 156 not moved. 

Section 32 agreed to. 

Section 33 agreed to. 

Schedule 3 agreed to. 

Sections 34 and 35 agreed to 
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Section 36—Offences in relation to land 
management orders 

The Convener: Our first group of amendments 
for the day is on land management order offences. 
Amendment 71, in the name of the minister, is 
grouped with amendment 72. 

The Deputy Minister for Environment and 
Rural Development (Allan Wilson): 
Amendments 71 and 72 are minor amendments 
that respond to concerns that were expressed by 
the Scottish Crofting Foundation in its evidence at 
stage 1. It had argued that there might be 
circumstances such as illness or family 
bereavement whereby a land manager might have 
a genuine excuse for not complying immediately 
with a land management order. As the bill stands, 
that person could be exposed to prosecution and a 
significant fine. The reasonable excuse defence, 
which is provided for in amendment 71, would 
rectify that situation, so I commend it to the 
committee. 

I move amendment 71. 

Amendment 71 agreed to. 

Amendment 72 moved—[Allan Wilson]—and 
agreed to. 

Section 36, as amended, agreed to. 

Section 37 agreed to. 

Section 38—Acquisition of land by SNH 

Amendment 73 moved—[Allan Wilson]—and 
agreed to. 

The Convener: Amendment 74, in the name of 
the minister, is in a group on its own. 

Allan Wilson: Amendment 74 makes minor 
changes to section 38 in order to clarify aspects of 
the existing provisions on acquisition of land by 
Scottish Natural Heritage. 

Section 38 provides powers to acquire specific 
types of land, either by agreement or by 
compulsory purchase. The land that can be 
acquired under section 38 is limited to land 
designated as a site of special scientific interest, 
land that is the subject of a nature conservation 
order or a land management order, or land that is 
contiguous to or associated with such land. Such 
land, including contiguous and associated land, 
can be acquired by compulsory purchase only 
when it is necessary to do so in order to achieve 
established conservation objectives. 

Section 38 does not provide Scottish Natural 
Heritage with a blank cheque or the right to 
compel the sale of land for other purposes. It is 
right, therefore, that SNH’s subsequent ability to 
dispose of such land should be similarly 
constrained. SNH already has powers under the 

Natural Heritage (Scotland) Act 1991 to dispose of 
land that it has acquired. The purpose of 
amendment 74 is to ensure that any disposal of 
land acquired under the compulsory purchase 
arrangements in section 38 must be done in such 
a way as to ensure the achievement of the 
conservation goals that motivated the original 
purchase. SNH cannot, as a result of amendment 
74, acquire land under compulsory purchase 
powers for one reason and then dispose of it in a 
way that would ignore the original purpose—for 
simple profit, for example. That restriction is 
entirely right and proper, as I am sure members 
agree. I hope that members of the committee will 
be able to support that objective. 

I move amendment 74. 

Amendment 74 agreed to. 

Section 38, as amended, agreed to. 

Section 39—Restoration orders 

Amendments 75 and 76 moved—[Allan 
Wilson]—and agreed to. 

Section 39, as amended, agreed to. 

Section 40 agreed to. 

Section 41—Change of owner or occupier 

The Convener: Amendment 77, in the name of 
the minister, is grouped with amendments 78 to 
81. 

Allan Wilson: The amendments in this group 
are all about transfer of information and notice of a 
change of owner or occupier. One of the effects of 
section 41 is to oblige an existing owner or 
occupier to inform a purchaser or a new tenant of 
the existence of an SSSI, NCO or LMO. That is 
desirable in order to ensure that the land is not 
inadvertently damaged because, for example, the 
new owner or tenant is unaware of the pre-
existence of those orders or of the important 
natural features that have to be protected. 

However, the current terms of section 41(3) are 
unrealistic and inappropriate, because they require 
a person disposing of land to “explain the effect” of 
any notification, NCO or LMO. I would argue that 
explaining the detailed implications of a notification 
or order is a role that properly belongs to SNH. It 
is not something that it is reasonable or sensible to 
ask the seller of land, or a person letting a 
tenancy, to do. 

The amendments in this group revise section 41 
to ensure that the purchaser or new tenant is still 
alerted to the existence of the SSSI, NCO or LMO, 
but the obligation to “explain the effect” of that is 
removed from the land manager and placed 
instead on SNH. That change ensures that the 
existing policy objective is achieved, but does not 
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put a disproportionate burden on a person 
disposing of or letting the property. 

I move amendment 77. 

Amendment 77 agreed to. 

Amendments 78 to 81 moved—[Allan Wilson]—
and agreed to. 

Section 41, as amended, agreed to. 

Section 42—Guidance 

The Convener: Amendment 157 is grouped 
with amendments 158 to 160. 

11:15 
Allan Wilson: As you will recall, convener, 

amendments 157 to 160 address what I undertook 
to do in response to Nora Radcliffe’s amendment 
98, which was to bring forward a provision 
allowing for the production of formal guidance to 
public bodies and office holders to assist them in 
complying with their new duty to further the 
conservation of biodiversity. Amendments 157 to 
160 fulfil the commitment that I gave to the 
committee some weeks ago. 

The guidance provisions in section 42 currently 
deal only with guidance relating to the SSSI 
system. Amendment 157 seeks to extend section 
42 by adding a new provision that covers the new 
biodiversity duty. Amendments 158 to 160 make a 
number of consequential changes to section 42 
and relocate it from part 2, which covers the SSSI 
system, placing it in a more appropriate position 
alongside the general provisions in part 4. 

I move amendment 157, and invite members to 
support the subsequent amendments 158 to 160. 

Nora Radcliffe (Gordon) (LD): I thank the 
minister for lodging amendments 157 to 160, 
which I welcome and am delighted to support. 

The Convener: I am sure that every committee 
member shares that view. 

Amendment 157 agreed to. 

Amendments 158 and 159 moved—[Allan 
Wilson]—and agreed to. 

Section 42, as amended, agreed to. 

Amendment 160 moved—[Allan Wilson]—and 
agreed to. 

Section 43—Power to search for evidence etc 

The Convener: Amendment 1, in the name of 
Eleanor Scott, is grouped with amendments 161 to 
169, 7 and 174 to 176. 

Eleanor Scott (Highlands and Islands) 
(Green): Amendment 1 seeks to add a bit that is 
missing. It seeks to replace “search” with “search 

for”, which would clarify and strengthen the 
provision. I note from the marshalled list that 
amendment 1 has Executive support, which I 
welcome. I do not wish to speak to any of the 
other amendments in the group, because I cannot 
remember what they all are. 

I move amendment 1. 

Allan Wilson: I am grateful to Eleanor Scott and 
Nora Radcliffe for lodging amendments 1 and 7 
which, in my opinion, help to improve the bill. They 
clarify the wording of two important enforcement 
provisions and respond to concerns that were 
expressed by the Association of Chief Police 
Officers in Scotland. I am pleased to support the 
amendments; I always am in relation to the police. 

The wider package of changes that I propose 
with amendments 161 to 169 and 174 to 176 are 
intended to achieve not dissimilar objectives. The 
first is to differentiate clearly between the powers 
that the police can exercise and those that can be 
used by civilians such as SNH staff. The overall 
legal effect of the provisions is not altered but, in 
light of a number of comments made at stage 1, it 
is important that we are all absolutely clear about 
the rather different powers that are enjoyed by the 
police and those that are available to SNH. For 
example, it will now be very clear to anyone 
reading the bill that SNH cannot obtain a warrant 
to enter and search a dwelling. The existing text of 
the bill already limits that power to the police, but I 
think that the revised text will make the distinction 
much clearer within the bill. 

I am also taking the opportunity to propose a 
range of additional clarifications and safeguards. 
Specific provision is made to require police officers 
to show evidence of their authority when 
requested to do so and a clear obligation is placed 
on the police to leave unoccupied land or land 
from which the owner is temporarily absent, or to 
secure it against unauthorised entry as it was 
when they accessed it. The duration of a warrant’s 
validity is also clarified, as is the ability of police 
officers to remove evidence when investigating an 
alleged offence. 

I stress at this juncture, because I know that 
concern has been expressed about the matter, 
that any person accompanying a police officer 
under those provisions is permitted to do so only 
for the purpose of assisting the police in the 
exercise of their duties—for example, to identify 
stolen birds’ eggs. The provisions do not in any 
sense confer police powers on those assisting the 
police. More or less the same changes will be 
made to the existing terms of section 19 of the 
Wildlife and Countryside Act 1981. One of the key 
objectives of the amendments is to ensure 
consistency between enforcement provisions in 
the bill and in the 1981 act. 
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I welcome amendments 1 and 7, which clarify 
the situation that I have just described and which 
would improve the bill. I commend those 
amendments and my amendments to the 
committee. 

Nora Radcliffe: We accept the amendments in 
this group because their joint effect, as the 
minister said, is to clarify the police’s search and 
entry powers. I think that such clarification will be 
widely welcomed and I am glad to support all the 
amendments. 

Eleanor Scott: I welcome the Executive’s 
response to the concerns that were raised at stage 
1. I commend the package of amendments to the 
committee. 

Amendment 1 agreed to. 

Amendments 161 and 162 moved—[Allan 
Wilson]—and agreed to. 

Section 43, as amended, agreed to. 

Section 44—Powers of entry: authorised 
persons 

Amendments 82 and 163 moved—[Allan 
Wilson]—and agreed to. 

Section 44, as amended, agreed to. 

Section 45—Powers of entry: further provision 

Amendment 164 moved—[Allan Wilson]—and 
agreed to. 

Schedule 4 
POWERS OF ENTRY: FURTHER PROVISION 

Amendments 165 to 169 moved—[Allan 
Wilson]—and agreed to. 

Schedule 4, as amended, agreed to. 

Section 46—SNH: power to enforce 

Amendments 83 and 84 moved—[Allan 
Wilson]—and agreed to. 

Section 46, as amended, agreed to. 

Section 47 agreed to. 

Section 48—Offences by bodies corporate etc 

The Convener: Amendment 170, in the name of 
the minister, is in a group on its own. 

Allan Wilson: Amendment 170 is a technical 
amendment that will clarify that penalties imposed 
on bodies corporate, Scottish partnerships and 
unincorporated associations that are convicted of 
an offence under part 2 of the bill can be 
recovered by civil diligence, such as arrestment of 
funds or company shares. The amendment 
provides a useful last-resort power that will ensure 

that it is possible to recover money when a body 
fails to pay a financial penalty that has been 
imposed on it. The power is needed in relation to 
bodies such as those that I mentioned because we 
cannot—clearly—incarcerate a body corporate 
that fails to pay a fine. To cut a long story short, 
that is the purpose of the amendment. 

I move amendment 170. 

The Convener: A nice image cropped up there. 

Nora Radcliffe: It is important that there should 
be sanctions when people cause environmental 
damage. It can be extremely difficult to bring 
people to book, so amendment 170 is welcome. 

Amendment 170 agreed to. 

Section 48, as amended, agreed to. 

Section 49—Notices etc 

The Convener: Amendment 85, in the name of 
the minister, is grouped with amendments 171, 
172, 86 and 173. 

Allan Wilson: The amendments will make 
technical amendments to section 49 to ensure 
clarity in relation to the validity of notices and 
notifications by providing, for example, that such 
notices must be in writing. The validity of a notice 
will also not be affected when SNH or ministers 
have made a genuine honest mistake and have 
inadvertently failed to notify an owner or occupier 
of land. That situation could arise, for instance, if a 
large number of notifications are given but 
somebody is inadvertently missed out. The 
obligation to provide information to anyone who 
has been missed in such a way is preserved, 
however, and SNH and ministers are obliged to 
take appropriate action in response to any 
representations that they might receive. Because 
ministers and SNH are required to act reasonably, 
they would consider any such representations on 
their merits and would take action in an 
appropriate and proportionate manner. 

I move amendment 85. 

Amendment 85 agreed to. 

Amendments 171, 172, 86 and 173 moved—
[Allan Wilson]—and agreed to. 

Section 49, as amended, agreed to. 

Section 50 agreed to. 

Schedule 5 agreed to. 

After section 50 

The Convener: Amendment 177, in the name of 
Mark Ruskell, on Ramsar sites in Scotland, is in a 
group on its own. 
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11:30 
Mr Mark Ruskell (Mid Scotland and Fife) 

(Green): Ramsar sites are wetlands of 
international importance, especially water fowl 
habitats, and are designated under the 1971 
Ramsar convention. I will not preach to members 
about the importance of wetlands, because they 
are all very much aware of it, especially members 
who worked on the Water Environment and Water 
Services (Scotland) Act 2003 in the previous 
session, into which significant measures to protect 
wetlands were introduced through amendments. 

The Ramsar convention is an international 
convention and an international commitment to 
which the United Kingdom has signed up, but 
there is no requirement in the convention to 
recognise Ramsar sites in law. However, Labour 
members will remember that there was no 
requirement to introduce the European convention 
on human rights into law either; it was an 
international commitment to which the UK signed 
up, but the Labour Party and Government 
introduced it into UK law because it felt that it was 
important to implement international commitments 
in legislation. That is what we are trying to do with 
this amendment on Ramsar sites, and it is exactly 
what has already been done in England and 
Wales under the Countryside and Rights of Way 
Act 2000, which has put in place a statutory 
underpinning for Ramsar sites. The provision that I 
propose in amendment 177 would establish an 
identical provision to the one in that act. 

Members might ask whether there is a big 
problem with our wetlands and Ramsar sites and 
whether that is why I have lodged the amendment. 
There is not. The designated Ramsar sites are 
currently notified to interested parties under the 
SSSI system, and I hope and believe that Scottish 
Natural Heritage and the Scottish Land Court 
make decisions that are compatible with the 
Ramsar convention. However, the problem is that 
that is all just administrative good practice—there 
is no requirement for any of it to happen, and the 
good practice that has been established in the 
Wilson-Finnie era of Government might not last. 
We want to ensure that that good practice has 
statutory underpinning and that it continues in 
future. 

The other concern that members might have is 
that the amendment would once again add far too 
much egg to the legislative cake and that we will 
somehow bind ministers, civil servants and public 
bodies into thinking about Ramsar sites every time 
they try to implement a strategy. I advise members 
to read the amendment carefully, because the only 
circumstances in which ministers and public 
bodies would have to take consideration of the 
Ramsar convention would be when SSSIs were 

being notified or decisions about the management 
of SSSIs were being taken. 

Amendment 177 would be quite a light addition 
to the bill. We should be proud of our international 
commitments, in particular the Ramsar 
convention, and those commitments should be 
open to public scrutiny, which is why it is important 
to have them in legislation. We need to ensure 
that the good practice that has been established is 
recognised and continues in future. 

I move amendment 177. 

Rob Gibson (Highlands and Islands) (SNP): I 
support amendment 177, because to embed 
Ramsar sites in the bill would be a useful signal to 
the future that we value those sites. 

Mr Alasdair Morrison (Western Isles) (Lab): I 
will have to hear what the minister says on the 
amendment. I am not trying to diminish the 
importance of Ramsar sites, but, in a roundabout 
way, Mark Ruskell helped to undermine the 
argument that he presented when he said that 
there is currently no problem and that the 
amendment is “light”. Anything that we put on the 
statute book should be meaningful: it should not 
be there as window dressing but for specific and 
valid reasons. 

I will make a passing comment on comparing 
the Ramsar convention to the European 
convention on human rights. It is a great leap to 
compare the argument for incorporating Ramsar 
sites into the bill with the proper position that was 
adopted in relation to human rights. Mark Ruskell 
mentioned eggs: he is over-egging that pudding. 

The Convener: I have a couple of comments to 
make before I bring in the minister. I will steer well 
away from the eggs analogies because I think that 
they were getting a bit overheated. 

I am interested in Mark Ruskell’s comments 
about the Water Environment and Water Services 
(Scotland) Act 2003. I remember following the 
debate on the bill, during which the minister had to 
go away and think about the issue. I believe that 
the 2003 act is strong because of the lengthy 
discussions on it during its passage. I suspect that 
we will not debate amendment 177 endlessly 
today, but I have a couple of words on it for the 
minister. 

Mark Ruskell referred to the position in England 
and Wales under the Countryside and Rights of 
Way Act 2000. The Ramsar convention is an 
international obligation on the United Kingdom, so 
it would seem sensible to have a common 
approach throughout the UK to ensure that we 
take on board fully our international obligations. 
Therefore, I support the intention behind 
amendment 177. However, I have done as Mark 
Ruskell suggested and read the amendment; it 

 

625



717  11 FEBRUARY 2004  718 

seems to have incredibly detailed descriptions and 
I wonder whether amendments need to be so 
detailed. I see the logic of ensuring that we treat 
Ramsar sites properly and if the bill must have 
provisions to ensure that we have a strong 
approach on Ramsar sites, that is fine by me. 
However, is amendment 177’s wording the best 
way to deliver that objective? 

I note Mark Ruskell’s comments about the 
Wilson-Finnie regime. The approach that has been 
taken repeatedly during discussion on 
environmental bills is that people say that the 
current set of ministers is good and is doing all the 
right things, but that future ministers could be 
horrendous. The key points are whether the policy 
in amendment 177 is the right one and whether 
the policy needs to be in the bill. If it needs to be in 
the bill—there is support for that—does 
amendment 177 word it correctly? 

Allan Wilson: Those are important points, as 
are Mark Ruskell’s earlier points. I will respond 
first by outlining where the Ramsar sites are 
currently protected and how they are protected. I 
will also draw a distinction that will perhaps 
introduce the first note of dissent into the debate in 
relation to how we should approach the matter in 
future. 

With specific reference to the convener’s point 
about the CROW act down south, we would all 
agree that protecting wetland sites is important, 
which is why we are delivering the protection that 
Scotland’s most important wetland areas deserve. 
I think that it has been acknowledged that Ramsar 
sites in Scotland are well protected. That is the 
case under existing legislation and the bill’s 
measures will ensure that that continues. As the 
convener said, the UK is at the forefront of 
implementation of the Ramsar convention. The 
UK’s classified Ramsar sites make up 10 per cent 
of such sites worldwide, which is more than double 
what any other signatory to the convention has 
done. More than a third of the UK Ramsar sites 
are in Scotland, so on that basis I challenge 
anyone to argue that the UK Government or the 
Scottish Executive is not committed to the Ramsar 
convention in safeguarding our wetlands. 

The 51 designated Ramsar sites in Scotland 
already receive highly effective legal protection. 
Fifty of the 51 sites are protected under the Natura 
2000 network, which means that they are either 
special protection areas or special areas of 
conservation; the remaining site is an SSSI. 
Therefore, it does not matter whether we have the 
Wilson-Finnie regime—I was pleased that Mark 
Ruskell put the names in that order—or another 
set of ministers, because the sites would be 
protected by virtue of their designation. That is 
what the legislative framework is all about. 
Admittedly, others might want to alter that in the 

future, but that would not change the existing level 
of protection one iota. 

As the convener said, I was one of the MSPs 
who debated the Water Environment and Water 
Services Act 2003, which was a watershed, dare I 
say it, in terms of wetland protection because the 
act clearly recognises the importance of 
conserving wetlands in Scotland and explicitly 
includes wetlands in its definition of the water 
environment. Members who recall the debate on 
the 2003 act will remember that that definition 
went beyond the specific requirements of the 
water framework directive. I believe that all those 
provisions taken together demonstrate that there 
is significant legal protection of our wetland sites. 

Amendment 177 would put in place a new 
requirement to notify Ramsar sites to SNH. In fact, 
ministers designate Ramsar sites on the basis of 
SNH’s advice, so it is unnecessary for ministers to 
be obliged in statute to notify SNH. Similarly, the 
legal obligations that apply to Ramsar sites and 
that protect wetlands are created by other systems 
and designations, which I have mentioned. 

There are serious faults with amendment 177. I 
am happy to consider equity of approach north 
and south of the border and with the CROW act if 
the committee is concerned about that. However, I 
do not know whether doing so would be wholly in 
tune with what devolution was meant to be about. 

Amendment 177 should not be agreed to, as it 
proposes new obligations on public bodies and 
office holders to exercise functions to secure 
compliance with the Ramsar convention, so it is 
essentially misconceived. As I said, clear 
obligations exist as a result of legislation that 
covers the Natura 2000 network and as a result of 
the SSSI system, which the bill will significantly 
improve. There is no coherent case for imposing a 
general duty on public bodies and office holders to 
comply with the Ramsar convention. In any event, 
achieving compliance with the convention is an 
onerous task and a responsibility of the 
contracting parties—that is, of the United Kingdom 
Government—but not of individual Scottish public 
bodies and office holders. I suspect that that is 
probably why there is no parallel provision in the 
corresponding English legislation. 

With respect to Rob Gibson, I do not think that 
legislation exists to send out signals. You, I and 
others can send out whatever signals we want to 
send out, but the purpose of legislation is to create 
legal obligations rather than to send out signals. 
Section 77 of the CROW act is concerned simply 
with notification. For the reasons that I have given, 
that is unnecessary in Scotland. The CROW act 
provision does not give additional duties to public 
bodies and office holders in relation to Ramsar 
sites. Consequently, amendment 177 would add 
nothing to the existing and entirely satisfactory 
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arrangements for protecting Ramsar sites in 
Scotland. Legislation exists to have an effect and 
not to send out signals. It must make a real 
difference and the amendment that we are 
discussing does not pass that fundamental test. I 
ask Mark Ruskell to seek to withdraw amendment 
177. 

The Convener: I would like clarification. The 
minister has given us quite a big list of the 
respects in which the proposals would and would 
not be exactly the same as what is in the 
Countryside and Rights of Way Act 2000. I do not 
know whether this would be helpful to other 
members, but I would like to see what you have 
said in writing. It is up to Mark Ruskell to decide 
what he wants to do with amendment 177, but 
would it be possible to get a note of what you have 
said in writing before stage 3 so that we can make 
a judgment on the matter? 

Allan Wilson: I would be happy to provide that if 
the committee thinks that an amendment should 
be lodged at stage 3 to equalise the provisions in 
the bill and the CROW act. 

The Convener: I am certainly persuaded by the 
policy arguments that Mark Ruskell made, but I 
am also persuaded by the technical arguments. 
Rather than our getting lost, I would like to see the 
minister’s position in writing, if possible. I do not 
know whether that would be helpful to other 
members. 

Mr Ruskell: I am prepared to withdraw the 
amendment if the minister will go away and 
consider where the existing provisions in the 
CROW act could sensibly be introduced under the 
bill in Scotland, and consider drafting something 
for stage 3. On that basis, I will be happy to 
withdraw the amendment. 

The Convener: That was my suggestion. If you 
are happy to withdraw the amendment, the 
committee has to approve that. Is that agreed? 

Amendment 177, by agreement, withdrawn. 

11:45 
The Convener: Amendment 178, in the name of 

Nora Radcliffe, is in a group on its own. 

Nora Radcliffe: Amendment 178 would change 
the Agricultural Holdings (Scotland) Act 2003. It 
attempts to resolve a conflict between two 
legislative requirements. Conservation bodies that 
own and manage land have a legal and moral duty 
to manage that land for conservation purposes. 
That means that if they wish to work in partnership 
with local farmers and crofters who are tenants of 
the land that they own, they must make tenancy 
arrangements that do not permit damage to the 
land’s conservation interest. 

The 2003 act gives tenants full farming rights 
and protects them against any limitation on their 
rights to adopt normal farming practices. The 
difficulty is that the conservation body cannot 
impose limitations on the way in which a tenant 
under the 2003 act farms. That means that the 
tenant of a water meadow or of an ancient 
meadow for grazing is perfectly within their rights 
to plough that land. Under an agricultural tenancy, 
someone who tenanted wetlands for grazing 
purposes would be at liberty to drain and crop that 
land. 

The difficulty is that a conservation body that lets 
land has no legal guarantees that the land will be 
farmed in a way that preserves conservation. Such 
a guarantee used to be possible under a limited 
partnership, but the point of the 2003 act was to 
protect tenants from having limitations placed on 
the way in which they farm. I argue that a special 
case should be made for conservation bodies in 
relation to agricultural tenancies, because such 
bodies have the other obligation that land that they 
let must be farmed in a way that delivers 
conservation objectives.  

As the amendment would mean a significant 
encroachment on tenants’ rights under the 2003 
act, it contains two safeguards. One is that the 
right to limit agricultural tenants’ rights to farm in 
any way that they choose is open only to 
conservation bodies that are designated under the 
Title Conditions (Scotland) Act 2003. The other 
safeguard is that any body so designated must 
apply to the Scottish Land Court for permission to 
impose conditions on its tenants. The Land Court 
would be at liberty to examine whether the 
proposition was reasonable before it went ahead. 

The counter-argument is that conservation 
bodies can achieve the same aim through short-
term lets—successive 364-day lets. However, that 
has two disadvantages: it involves the 
administrative hassle of having to keep renewing 
lets; and it does not provide continuity or security 
for the landlord or the tenant.  

I plead a special case for conservation bodies, 
which I think is justified. The amendment contains 
safeguards to prevent an unreasonable 
encroachment on tenants’ rights. 

I move amendment 178. 

Alex Johnstone (North East Scotland) (Con): 
I will correct my mistake of not declaring my 
interests when asked earlier. Members will see 
from my entry in the register of members’ interests 
that I am a landowner, a member of the Scottish 
Landowners Federation and a member of NFU 
Scotland. 

The irony in what I have to say is that Nora 
Radcliffe and I are arguing from diametrically 
opposite sides to those that we took when we 
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spoke about the Agricultural Holdings (Scotland) 
Act 2003. I believe that that act is an important 
and significant piece of legislation. As the minister 
is aware, I also believe that it was damaged by 
certain changes that were made late in the 
process of scrutinising the bill. It is extremely 
important that we do not lose sight of the aims at 
the outset of the passage of that bill: to create a 
structure that offers protection, both for 
landowners who seek to let land and for those who 
seek to become the tenants of that land for 
agricultural purposes.  

I accept in principle the view that is contained 
within the Agricultural Holdings (Scotland) Act 
2003 that tenants on land that is let through the 
tenancies that the act creates should be protected 
from any imposition of additional requirements. It 
is important that, when bodies such as those that 
are described in amendment 178 seek to let land 
under such tenancies, the full protection of the 
tenancies be given to the tenants of the land. 

With amendment 178, Nora Radcliffe raises a 
significant and important point, but the protections 
that are necessary for sites of special scientific 
interest and sites that have been designated by 
some other order contained in the bill are offered 
under the terms of the bill. On balance, it is 
important that we do not change the terms of the 
Agricultural Holdings (Scotland) Act 2003 in the 
way that the amendment describes.  

Maureen Macmillan (Highlands and Islands) 
(Lab): When I saw Nora Radcliffe’s amendment 
178, my first reaction was that, because, under the 
Title Conditions (Scotland) Act 2003, conservation 
burdens can be put in place when land is sold, the 
fact that conditions may not be placed on land that 
is let was an anomaly. I know that the matter was 
debated in the course of the Rural Development 
Committee’s consideration of the Agricultural 
Holdings (Scotland) Bill—it is not as if it has not 
been debated before—and I would be reluctant to 
support something that overturns the wishes of the 
previous committee such a short time after the bill 
was passed.  

I would like the minister to tell us how 
conservation in farming can be achieved by other 
methods. I would like his assurance that the 
Agricultural Holdings (Scotland) Act 2003 will be 
looked at again, perhaps in two or three years’ 
time, to find out whether there has been any 
damage to conservation interests because of 
conservation purposes not being covered in the 
tenancies concerned. We do not yet know whether 
the lack of the provision in amendment 178 is 
causing any damage, or whether there are other 
ways in which wetlands and other types of 
landscape can be protected.  

I was in two minds about the amendment but, on 
balance, I feel that the provisions of the 

Agricultural Holdings (Scotland) Act 2003 should 
not be overturned such a short time after the 
legislation was passed. We must allow at least 
some time for reflection and for an examination of 
how the 2003 act works before we interfere with it.  

Karen Gillon (Clydesdale) (Lab): I would have 
serious difficulty with supporting amendment 178. 
There are real issues for tenant farmers and it is a 
bit perverse to suggest that they should be subject 
to arrangements to which other people are not 
necessarily subject. There are already enough 
safeguards in the bill to enable sites to be 
protected and I urge the minister and committee 
members not to support the amendment.  

Allan Wilson: The last three speakers were 
entirely correct to draw the committee’s attention 
to discussions that we had almost exactly a year 
ago with the Rural Development Committee about 
similar amendments to the Agricultural Holdings 
(Scotland) Bill, which has since been enacted. As 
Alex Johnstone said, those discussions were 
sometimes passionate, but everybody wanted to 
build on the industry consensus that had been 
secured among landowners, the NFUS and tenant 
farmers. The purpose was to find ways of 
extending protections for tenant farmers. It was 
our contention that the balance had swung in 
favour of the landowner and against the tenant 
farmer and we wanted to protect tenant farmers 
against the abuses of certain landlords. At the 
same time, we wanted to respect the legitimate 
interests of the majority of reasonable landowners. 

I will not rehearse all the arguments about how 
we achieved that, but the consensus on the 
subject then and now was essential to the act. As I 
understand it, neither the NFUS nor the SLF, 
which are two of the major players, nor the 
Scottish Tenant Farmers Association—if anybody 
has asked it—support the proposals that are 
contained in amendment 178. 

The amendment attempts to play around with a 
carefully constructed act of Parliament and the 
letting vehicles it introduced—the limited duration 
tenancy and the short limited duration tenancy. 
Those tenancies were designed for use on 
agricultural land so as they could also be used on 
land that is owned or principally let for non-
agricultural purposes. Of course, not all of the land 
belonging to the conservation bodies that is 
mentioned in amendment 178 is let solely for 
conservation purposes. I, for one, cannot support 
a measure that does not have industry support or 
agreement or in which there is insufficient public 
interest to justify the proposed change. I am not 
sure whether Nora Radcliffe can tell the committee 
that the measure has the clear support of the 
industry, but my information is that it does not. The 
views of all of the bodies are critical, not least the 
view of the Scottish Tenant Farmers Association.  
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As Alex Johnstone mentioned and Karen Gillon 
emphasised, notwithstanding industry support, our 
efforts and the efforts of all parties to make 
improvements to the tenant farming sector could 
be severely hampered at what is a delicate time 
for the sector, in the wake of the introduction of the 
Agricultural Holdings (Scotland) Act 2003, by 
making what I consider to be an ill-considered 
amendment to that act. 

I ask Nora Radcliffe to tell the committee how it 
can be in the public interest for a tenant farmer’s 
freedom to manage land to be restricted to 
managing it for conservation purposes. As many 
have said, conservation purposes are protected 
where land is SSSI designated. I remain to be 
convinced that conservation bodies could manage 
the land that they own effectively for their 
particular goals only if amendment 178 were 
agreed to.  

Again, the amendment seeks to increase the 
range of bodies that the legislation covers. I am 
not under any pressure from the Forestry 
Commission Scotland, Forest Enterprise, local 
authorities or any other body that might own such 
land to introduce the measure. Surely they could 
manage the land themselves or contract out work 
to third parties to ensure that they preserve their 
conservation duties, such as they are. 

It seems to me that amendment 178 might be 
designed—dare I say it—more for the 
administrative convenience of the bodies 
concerned than for the promotion of the 
environment. The amendment rides roughshod 
over the tenants’ rights that we secured in the 
Agricultural Holdings (Scotland) Act 2003. 

I am conscious of the order-making power to 
which Maureen Macmillan referred. It was created 
for a specific purpose, which was to allow 
specified bodies to enforce real burdens on land 
for conservation purposes. However, Nora 
Radcliffe is asking the committee to agree that that 
power should be used for additional purposes for 
which section 38 of the Title Conditions (Scotland) 
Act 2003 was never intended to be used, which 
could have an unintended impact on how such 
order-making powers are used in future. 

I think that all of us rightly pride ourselves on the 
fact that the legislation that we pass in the Scottish 
Parliament is subject to full consultation and 
consideration. To the best of my knowledge, next 
to no attempt has been made to consult the key 
stakeholders to the Agricultural Holdings 
(Scotland) Act 2003 about their views on 
amendment 178. Little thought has been given to 
the possible side effects of the provisions in 
amendment 178 on the industry and, in particular, 
on the embryonic regime that we are trying to 
establish by developing the tenanted farming 
sector. 

I do not believe that the industry supports 
amendment 178. I also do not believe that the 
public-interest case has been made. I ask Nora 
Radcliffe to withdraw the amendment. 

12:00 
Nora Radcliffe: I recognise that amendment 

178 seeks to amend significantly the Agricultural 
Holdings (Scotland) Act 2003, which, as members 
have said, was widely debated and was quite an 
achievement. Indeed, that is why I suggest that we 
should make an exception for conservation bodies 
and build in some limitations. 

The strong argument for such an approach is 
that not all the land that people have bought with 
charitable money for conservation purposes is of a 
standard to be designated as an SSSI or in 
another way. We could be talking about wetlands 
for extensive grazing and other areas that might 
not be protected in certain respects but which 
could be farmed in a way that promotes 
conservation objectives.  

I acknowledge that the issue is sensitive. It 
might be argued that we are still too close to the 
act’s enactment to start amending it and that it 
needs to bed down so that people can be 
confident about how it operates. I felt that my 
amendment proposed a possible legislative 
vehicle to address the anomaly that I highlighted; 
however, as I sense that I am not getting any 
support from either the minister or the committee, I 
would like to withdraw it. 

Amendment 178, by agreement, withdrawn. 

The Convener: There are no other questions to 
put today. 

We have covered a lot of ground and I thank 
committee members and the minister for keeping 
track of what was at certain points a pretty swift 
romp through the bill. Because everyone did their 
homework, things went smoothly, although we did 
have a couple of important debates. 

I have decided that, on day 4 of stage 2 on 25 
February, we will try to make our way through the 
rest of the bill. That will take us through parts 3 
and 4 to schedules 6 and 7 and the long title. After 
considering the debates that might arise, I think 
that achieving that target is possible, but we will 
see how things go. An announcement to that 
effect will be made in tomorrow’s business bulletin 
to alert all MSPs. If we do not manage to get 
through the bill at our next meeting, we will have to 
start day 5 on 3 March at the point at which we 
leave off.  

Amendments to the rest of the bill must be 
lodged by 2 pm on Monday 23 February if they are 
to be sure of being included for consideration by 
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the committee. Again, I thank the minister and his 
officials for attending. 

As agreed at the previous meeting, we will now 
move into private session to consider our 
arrangements for the budget process. I invite staff 
of the official report and broadcasting, members of 
the public and any visiting members to leave the 
chamber. 
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4th Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 1 to 10 Schedule 1 
Sections 11 to 25 Schedule 2 
Sections 26 to 33 Schedule 3 
Sections 34 to 45 Schedule 4 
Sections 46 to 50 Schedule 5 

Section 51 Schedule 6 
Sections 52 to 55 Schedule 7 

Sections 56 and 57 Long Title 
 

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 51 

Dr Sylvia Jackson 
 

238 In section 51, page 29, line 25, after <Act> insert <and to the Protection of Badgers Act 1992 
(c.51)>  

Schedule 6 

Nora Radcliffe 
 

8 In schedule 6, page 43, line 38, at end insert— 

<( ) after paragraph (a) insert— 

“(aa) takes, damages or destroys, at any time of year, the nest, or traditional 
nest site, of a bird listed in Schedule A1;”.> 

Allan Wilson 
 

201 In schedule 6, page 44, line 3, leave out <any member State> and insert <Scotland>  

Allan Wilson 
 

202 In schedule 6, page 44, line 5, leave out <any member State> and insert <Scotland>  

Allan Wilson 
 

203 In schedule 6, page 44, line 8, leave out <the member States> and insert <Scotland>  
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Allan Wilson 
 

204 In schedule 6, page 44, line 13, leave out <otherwise than in contravention of> and insert <in 
accordance with>  

Allan Wilson 
 

205 In schedule 6, page 44, line 19, leave out from <mentioned> to <where,> in line 21 and insert 
<of— 

(a) the Protection of Birds Acts 1954 to 1967 and orders made under 
those Acts, and 

(b) this Part and orders made under it, 

as were in force at the time when>  

Allan Wilson 
 

206 In schedule 6, page 44, line 26, leave out <939/97/EC> and insert <1808/2001/EC>  

Allan Wilson 
 

207 In schedule 6, page 44, line 27, at end insert— 

<as amended from time to time (or any Community instrument replacing 
either of them).>  

Allan Wilson 
 

208 In schedule 6, page 44, leave out lines 28 to 36  

Maureen Macmillan 
 

193 In schedule 6, page 44, line 37, at end insert— 

<( ) after paragraph (a) insert— 

“(aa)  disturbs any such bird while it is roosting communally;”.> 

Allan Wilson 
 

209 In schedule 6, page 44, line 40, leave out from <a> to <lekking> and insert <any wild bird 
included in Schedule 1 which leks while it is doing so>  

Allan Wilson 
 

210 In schedule 6, page 45, line 8, at end insert— 

<(  ) subsection (2) is repealed.>  

Alex Neil 
 

191 In schedule 6, page 45, line 10, after <(2)> insert—  

<( ) after paragraph (b) insert— 
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“(ba)  the killing of any wild bird (except a bird listed in Part 1 of Schedule 1) 
if he shows that his intention in killing the bird was to protect a bird of 
the species Columba livia, kept for recreational or sporting activities, 
from being killed or seriously injured;”,> 

Alex Fergusson 
 

239 In schedule 6, page 45, line 27, at end insert— 

<(  ) In subsection (3), after “livestock,” where second occurring, insert “game birds”.> 

Allan Wilson 
 

211 In schedule 6, page 45, line 35, leave out from beginning to <is> in line 37 and insert— 

<(  ) paragraphs (a) and (b) of subsection (5) are>  

Allan Wilson 
 

212 In schedule 6, page 46, line 9, leave out <any member State> and insert <Scotland>  

Allan Wilson 
 

213 In schedule 6, page 46, line 11, leave out <any member State> and insert <Scotland>  

Allan Wilson 
 

214 In schedule 6, page 46, line 14, leave out <the member States> and insert <Scotland>  

Allan Wilson 
 

215 In schedule 6, page 46, line 19, leave out <otherwise than in contravention of> and insert <in 
accordance with>  

Allan Wilson 
 

216 In schedule 6, page 46, line 25, leave out from <mentioned> to <where,> in line 27 and insert <of 
the Conservation of Wild Creatures and Wild Plants Act 1975 (c.48) and this Part as were in 
force at the time when>  

Allan Wilson 
 

217 In schedule 6, page 46, line 32, leave out <939/97/EC> and insert <1808/2001/EC>  

Allan Wilson 
 

218 In schedule 6, page 46, line 33, at end insert— 

<as amended from time to time (or any Community instrument replacing 
either of them).>  

Allan Wilson 
 

219 In schedule 6, page 46, line 34, leave out from beginning to end of line 3 in page 47  
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Eleanor Scott 
 

2 In schedule 6, page 48, line 8, at end insert— 

<( ) the word “self-locking” is repealed,> 

Maureen Macmillan 
 

194 In schedule 6, page 48, line 8, at end insert— 

<(  ) after “snare” insert “or any snare not fitted with a crimped stop fixed so that the 
target animal would be humanely restrained;”,> 

Maureen Macmillan 
 

195 In schedule 6, page 48, line 8, at end insert— 

<(  ) after “snare” insert “or any snare capable of being moved from its position by any 
animal caught in it;”,> 

Eleanor Scott 
 

3 In schedule 6, page 48, leave out lines 10 to 13 

Maureen Macmillan 
 

196 In schedule 6, page 48, line 13, at end insert— 

<“(ab) sets in position or otherwise uses any snare not fitted with a permanent 
tag or marker bearing an individual code enabling the operator of the 
snare, or the person who authorised its use, to be identified;  

(ac) having been authorised to set in position or otherwise use any snare, fails 
to inform the person who authorised its use of the snare’s individual 
identification code and location;”> 

Maureen Macmillan 
 

197 In schedule 6, page 48, line 14, at end insert— 

<(  ) After subsection (1)(d) insert— 

“(e) being the person who authorised the setting in position or other use of a 
snare, fails— 

(i) to maintain a record of the location, individual code (referred to in 
paragraph (ab)) and operator of that snare; or 

(ii) to make any such record available to a police constable or other 
authorised person on request without reasonable excuse,”> 

Eleanor Scott 
 

10 In schedule 6, page 48, line 15, at end insert— 

<( ) the words “or snare” are repealed.> 
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Eleanor Scott 
 

4 In schedule 6, page 48, line 17, leave out from <Any> to <(3C)> in line 27 

Karen Gillon 
 

187 In schedule 6, page 48, line 22, at end insert <(whether live or dead)> 

Maureen Macmillan 
 

198 In schedule 6, page 48, line 22, at end insert— 

<(3AA)Any person who, whilst carrying out such an inspection, ascertains that the 
snare, for whatever reason, is no longer capable of operating as a free-running 
snare must remove the snare as soon as reasonably practicable.> 

Maureen Macmillan 
 

199 In schedule 6, page 48, line 25, at end insert <or (3AA)> 

Eleanor Scott 
 

5 In schedule 6, page 48, line 30, leave out from <which> to end of line 37 

Eleanor Scott 
 

6 In schedule 6, page 49, line 1, leave out <(3D)> and insert <(3)> 
 

Allan Wilson 

220 In schedule 6, page 49, line 36, at end insert— 

<Non-native species 

In section 14 (prohibition on introducing new species)— 

(a) in subsection (1)(b), for the words from “included” to “9” substitute “a hybrid of 
any animal of that kind”, 

(b) after subsection (1) insert— 

“(1A) Subject to the provisions of this Part, if any person releases or allows to escape 
from captivity any animal which is— 

(a) included in Part I of Schedule 9; or 

(b) a hybrid of any animal included in that Part, 

 he shall be guilty of an offence.”, 

(c) in subsection (2)— 

(i) after “is” insert — 

“(a)”, 

(ii) after “9” insert “; or 

(b) a hybrid of any plant included in that Part”. 

After section 14 insert— 

“14A Guidance: non-native species 
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(1) The Scottish Ministers may issue guidance (or approve guidance issued by 
others) for the purpose of providing persons with recommendations, advice and 
information regarding— 

(a) any animal of a type mentioned in subsection (1) or (1A) of section 14, 

(b) any plant of a type mentioned in subsection (2) of that section, 

 and may issue revisions of any guidance issued by them (or approve revisions 
of guidance issued by others). 

(2) A person who fails to comply with any guidance issued or approved under 
subsection (1) is not by reason only of that failure liable in any criminal or civil 
proceedings. 

(3) But any such guidance is admissible in evidence in such proceedings and a 
court may take account of any failure to comply with it in determining any 
questions in the proceedings.”> 

Maureen Macmillan 

200 In schedule 6, page 49, line 36, at end insert— 

<Non-native species 

  ( ) Section 14 (introduction of new species etc) is amended as follows.  

( ) In subsection (2) after “causes” insert “or allows”.> 

Nora Radcliffe 
 

240 In schedule 6, page 49, line 36, at end insert— 

<Non-native species 

In section 14 (prohibition on introducing new species), in subsection 1(a)— 

(a) after “to” insert— 

“(i)” 

(b) after “Britain” insert “; or 

(ii) the part of Scotland into which it is released or allowed to 
escape,”.> 

Mr Mark Ruskell 
 

241 In substitution for amendment 229— 

In schedule 6, page 49, line 36, at end insert— 

<Non-native species 

<In section 14 (introduction of new species etc), in subsection (2)— 

(a) after “person” insert— 

  “(a)” 

(b) after “wild” insert;  

“(b) sells or offers or exposes for sale, or has in his possession or transports 
for the purpose of sale, or 
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(c) publishes or causes to be published any advertisement likely to be 
understood as conveying that he buys or sells, or intends to buy or 
sell,”.> 

Mr Mark Ruskell 
 

242 In substitution for amendment 228— 

In schedule 6, page 49, line 36, at end insert— 

<Non-native species 

After section 14, insert— 

“14A Control of established, non-native species 

(1) Where Scottish Natural Heritage (“SNH”) considers that a plant listed on 
Schedule 9 is— 

(a) established in an area; and 

(b) an actual or potential threat to the conservation of flora or fauna, 

it must notify any owner or occupier of that area of land. 

(2) A notification under subsection (1) must specify— 

(a) the plant concerned; 

(b) the area of land concerned; and 

(c) the operations that, in the opinion of SNH, would remove or reduce the 
actual or potential threat to the flora or fauna. 

(3) Where any such notification has been issued, SNH must consider whether to 
enter into a management agreement with any owners or occupier of the land 
specified in subsection (2)(b) to carry out the operations specified in subsection 
(2)(c). 

(4) Chapter 3 of Part 2 of the Nature Conservation (Scotland) Act 2004 shall apply 
to land specified in a notification under subsection (1) as it applies to land to 
which 29 of that Act applies; and for the purposes of this section— 

(a) “management agreement” has the same meaning as it has in that Act; and 

(b) references in that Chapter— 

(i) to the natural feature specified in an SSSI notification shall be 
construed as references to the flora or fauna specified in the 
notification under subsection (1) as being actually or potentially 
under threat from the plant concerned; 

(ii) to the conservation, restoration or enhancement of that natural 
feature shall be construed as references to the removal or reduction 
of that threat, 

and cognate expressions shall be construed accordingly.”.> 

Alex Neil 
 

192 In schedule 6, page 50, line 17 at end, insert—  

<( ) after subsection (1)(e) insert— 
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“(ea) for the purposes of keeping, breeding or racing birds of the species 
Columba livia;”,> 

Eleanor Scott 
 

11 In schedule 6, page 50, line 22, leave out from <“and> to end of line and insert <“11(1) and (2)” 
substitute “11(2)”,> 

Alex Johnstone 
 

243 In schedule 6, page 50, line 26, at end insert— 

<( ) after subsection (3) insert— 

“(3A) Any licence authorising the holder to visit the nest of a bird included in 
Schedule 1 must include terms requiring the holder to give notice to the owner 
or occupier of the land where the nest is sited before doing so. 

(3B) Any licence authorising the holder to ring or mark, or examine any ring or 
mark on, wild birds must include terms requiring the holder to give notice to 
the owner or occupier of land where such birds are situated not less than 48 
hours before doing so.”.> 

Nora Radcliffe 
Supported by: Allan Wilson 
 

7 In schedule 6, page 50, line 32, after <(1)(b),> insert— 

<( ) at beginning insert “search for,” 

( )> 

Allan Wilson 
 

174 In schedule 6, page 50, line 33, at end insert— 

<(  ) after “found” insert “in or”,>  

Allan Wilson 
 

175 In schedule 6, page 50, line 36, leave out <after “dwelling-house” insert “> and insert <for 
“dwelling-house” substitute “dwelling>  

Allan Wilson 
 

176 In schedule 6, page 50, line 37, leave out from beginning to end of line 2 on page 51 and insert— 

<(  ) in subsection (3)— 

(i) for “information” substitute “evidence”, 

(ii) for the words from “(with” to “premises” in the second place where it 
occurs substitute “to enter those premises, if necessary using reasonable 
force, and search them”, 

(  ) after subsection (3) insert— 
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“(4) A warrant under subsection (3) continues in force until the purpose for which 
the entry is required has been satisfied or, if earlier, the expiry of such period 
as the warrant may specify. 

(5) A constable authorised by virtue of this section to enter any land must, if 
required to do so by the occupier or anyone acting on the occupier’s behalf, 
produce evidence of the constable’s authority. 

(6) A constable who enters any land in the exercise of a power conferred by this 
section— 

(a) may— 

(i) be accompanied by any other persons, and 

(ii) take any machinery, other equipment or materials on to the land, 

 for the purpose of assisting the constable in the exercise of that power, 

(b) take samples of any articles or substances found there and remove the 
samples from the land. 

(7) A power specified in subsection (6)(a) or (b) which is exercisable under a 
warrant is subject to the terms of the warrant. 

(8) A constable leaving any land which has been entered in exercise of a power 
conferred by subsection (2) or by a warrant under subsection (3), being either 
unoccupied land or land from which the occupier is temporarily absent, must 
leave it as effectively secured against unauthorised entry as the constable found 
it.”> 

Allan Wilson 
 

221 In schedule 6, page 51, line 34, after <(3)> insert— 

<( )>  

Allan Wilson 
 

222 In schedule 6, page 51, line 34, leave out <dwelling-house> and insert <dwelling>  

Allan Wilson 
 

223 In schedule 6, page 51, line 36, leave out <dwelling-house> and insert <dwelling>  

Allan Wilson 
 

224 In schedule 6, page 51, line 38, leave out <dwelling-house> and insert <dwelling>  

Allan Wilson 
 

225 In schedule 6, page 51, line 39, at end insert— 

<( ) paragraph (d) does not confer power to enter a dwelling.>  

Maureen Macmillan 
 

180 In schedule 6, page 53, line 38, at end insert— 

  <In section 20(2) (summary prosecutions)— 
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(a) for “two” substitute “three”, and 

(b) at the end insert “or, in the case of a continuous contravention, after the last date 
on which the offence was committed”.> 

Roseanna Cunningham 
 

188 In schedule 6, page 53, leave out lines 40 to 42 and insert— 

<( ) subsection (1) is repealed,> 

Mr Alasdair Morrison 
 

185 In schedule 6, page 53, line 43, leave out from <(4)> to end of line 45 and insert <(4)(a), for “the 
statutory maximum” substitute “£40,000”, 

(  )   after subsection (4) insert— 

“(4A)   A person guilty of an offence under section 19ZC(7) in relation to a wildlife 
inspector acting in exercise of the power conferred by subsection (3)(d) of that 
section shall be liable— 

5 

10 

(a) on summary conviction, to imprisonment for a term not exceeding six 
months or to a fine not exceeding the statutory maximum, or to both; 

(b) on conviction on indictment, to imprisonment for a term not exceeding 
two years or to a fine, or to both.”> 

Roseanna Cunningham 
 

185A As an amendment to amendment 185, line 4, leave out from <section> to <section> in line 6 and 
insert <this Part (other than an offence under section 14)> 

Roseanna Cunningham 
 

189 In schedule 6, page 53, line 45, at end insert— 

<( ) after subsection (5), insert— 

“(5A) The court by which any person is convicted of an offence under this Part shall, 
in determining— 

(a) the amount of any fine; or  

(b) the length of any term of imprisonment, 

have regard in particular to any financial benefit which has accrued or is likely 
to accrue to the person in consequence of the offence.”.> 

Roseanna Cunningham 
 

190 In schedule 6, page 53, line 45, at end insert— 

<( ) after subsection (5), insert— 

 “(5B) The court by which any person is convicted of an offence involving any 
species of bird, animal or plant under this Part shall, in determining— 

(a) the amount of any fine; or  

(b) the length of any term of imprisonment, 
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have regard in particular to the extent to which the offence has had, or is likely 
to have, a negative impact on the conservation of that species of bird, animal or 
plant.”.> 

Nora Radcliffe 
 

12 In schedule 6, page 54, line 4, at end insert— 

<( )  for “1” substitute “A1”> 

Allan Wilson 
 

230 In schedule 6, page 54, line 9, at end insert— 

<(  ) after subsection (2) insert— 

“(2A) Before making an order under subsection (1) the Scottish Ministers shall 
consult Scottish Natural Heritage.”>  

Nora Radcliffe 
 

181 In schedule 6, page 54, line 9, at end insert— 

<( ) after subsection (2) insert— 

“(2A) Before making an order under subsection (1), the Scottish Ministers must—  

(a) consult— 

(i) Scottish Natural Heritage; and 

(ii) such other persons as they think fit; and 

(b) have regard to the opinions expressed. 

(2B) An order under subsection (1) must be accompanied by a statement outlining 
the views of those consulted by virtue of subsection (2A), and how the Scottish 
Ministers have taken account of those views.”,> 

Allan Wilson 
 

231 In schedule 6, page 54, line 10, leave out <(3) to> and insert <(4) and>  

Nora Radcliffe 
 

182 In schedule 6, page 54, line 11, leave out from <each> to end of line 12 and insert <subsection 
(2), for “and 11” substitute “, 11(4) and 22(1)”, 

( ) in subsection (3), for “or 11” substitute “, 11(4) or 22(1)”.> 

Allan Wilson 
 

232 In schedule 6, page 54, line 12, at end insert— 

<(  ) in subsection (4)(b), for “22(3)” substitute “22”,>  

Nora Radcliffe 
 

9 In schedule 6, page 54, line 39, at end insert— 
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<Before schedule 1, insert— 

“SCHEDULE A1 
(introduced by section 1) 

 
BIRDS WHOSE NESTS OR TRADITIONAL NEST SITES ARE PROTECTED AT ALL TIMES 

 Common name    Scientific name 

Buzzard, Honey    Pernis apivorus 

Chough      Pyrrhocorax pyrrhocorax 

Eagle, Golden    Aquila chrysaetos 

Eagle, White-tailed    Haliaetus albicilla 

Goldeneye     Bucephala clangula 

Goshawk     Accipiter gentilis 

Harriers (all species)    Circus 

Hobby     Falco subbuteo 

Kingfisher     Alcedo atthis 

Kite, Red     Milvus milvus 

Merlin     Falco columbarius 

Osprey     Pandion haliaetus 

Owl, Barn     Tyto alba 

Peregrine     Falco peregrinus 

Petrel, Leach’s    Oceanodroma leucorhoa 

Tit, Crested     Parus cristatus 

Wryneck     Jynx torquilla”.>  

Mr Mark Ruskell 
 

233 In schedule 6, page 54, line 39, at end insert— 

<In Schedule 9, Part II (Plants) insert— 

“False-acacia     Robinia pseudocacia 

Fanwort      Cabomba caroliniana 

Fern, Water     Azolla filiculoides 

Fig, Hottentot     Carpobrotus edulis 

Hyacinth, water    Eichhornia crassipes 

Leek, Few-flowered    Allium paradoxum 

Lettuce, Water    Pistia stratiotes 

Parrot’s-feather    Myriophyllum aquaticum 

Pennywort, Floating    Hydrocotyle ranunculoides 

Salvinia, Giant    Salvinia molesta 
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Shallon       Gaultheria shallon 

Stonecrop, Australian swamp   Crassula helmsii 

Waterweed, Curly    Lagarosiphon major”.> 

Dr Sylvia Jackson 
 

244 In schedule 6, page 54, line 39, at end insert— 

<Protection of Badgers Act 1992 (c.51) 

The Protection of Badgers Act 1992 is amended as follows. 

In section 1 (taking, injuring or killing badgers)— 

(a) in subsection (1), the words “, or attempts to kill, injure or take,” are repealed, 

(b) subsection (2) is repealed. 

In section 3 (interfering with badger setts)— 

(a) the existing provision becomes subsection (1), 

(b) after that provision, insert— 

“(2) A person is guilty of an offence if, except as permitted by or under this Act, he 
knowingly causes or permits to be done an act which is made unlawful by 
subsection (1) above.” 

In section 6 (general exceptions from offences)— 

(a) in paragraph (a)— 

(i) after “his” insert “unlawful”, 

(ii) after “it” insert “and releasing it when no longer disabled”, 

(b) in paragraph (b), for the words from “appears” to “mercy” substitute “has been so 
seriously disabled otherwise than by his unlawful act that there was no reasonable 
chance of it recovering”. 

In section 8 (exceptions from offence of interfering with badger setts)— 

(a) in subsection (1), for “3” substitute “3(1) or (2)”, 

(b) in subsection (3)— 

(i) for “3(a)” substitute “3(1)(a)”, 

(ii) after “above” insert “or an offence under section 3(2) above relating to an 
offence under section 3(1)(a), (c) or (e) above”. 

In section 9 (exceptions from offence of possessing or controlling live badger), in 
paragraph (b)— 

(a) after “his”, where first occurring, insert “unlawful”, 

(b) after “it”, where second occurring, insert “and releasing it when no longer 
disabled”. 

In section 11 (powers of constables), in paragraph (c), the words from “if” to 
“satisfaction” are repealed. 

After section 11, insert— 

“11A Attempts 

 13 643



(1) A person who attempts to commit an offence under this Act is guilty of the 
offence and is liable to be proceeded against and punished accordingly. 

(2) A person who is in possession, for the purposes of committing an offence 
under this Act, of anything capable of being used for committing the offence is 
guilty of the offence and is liable to be proceeded against and punished 
accordingly. 

(3) If, in any proceedings for an offence under section 1(1) above consisting of an 
attempt to kill, injure or take a badger, there is evidence from which it could 
reasonably be concluded that at the material time the accused was attempting 
to kill, injure or take a badger, he shall be presumed to have been attempting to 
kill, injure or take a badger unless the contrary is shown.” 

In section 12 (penalties etc.)— 

(a) in subsection (1)— 

(i) for  “2 or 3 above ” substitute “2(1)(d), 3(1)(a) to (c) or (e) above or under 
section 3(2) above (in relation an act made unlawful by section 3(1)(a) to 
(c) or (e) above)”, 

(ii) the word “4,” is repealed, 

(b) after subsection (1) insert— 

“(1A) A person guilty of an offence under section 2(1)(a) to (c), 3(1)(d) or 4 above or 
under section 3(2) above (in relation to an act made unlawful by section 
3(1)(d) above) is liable— 

(a) on summary conviction to imprisonment for a term not exceeding six 
months or a fine not exceeding level 5 on the standard scale or both, 

(b) on conviction on indictment to imprisonment for a term not exceeding 
three years or to a fine or both.”, 

(c) in subsection (2), after “(1)” insert “or (1A)(a)”. 

After section 12, insert— 

“12A Time limit for bringing summary proceedings 

(1) Summary proceedings for an offence under sections 1(1), 2, 3, 5 or 10(8) of 
this Act may, subject to subsection (2) below, be brought within a period of 6 
months from the date on which evidence sufficient in the opinion of the 
prosecutor to warrant the proceedings came to the prosecutor’s knowledge. 

(2) No such proceedings may be brought more than 3 years— 

(a) after the commission of the offence, or 

(b) in the case of a continuous contravention, after the last date on which the 
offence was committed. 

(3) A certificate signed by or on behalf of the prosecutor and stating the date on 
which such evidence came to the prosecutor’s knowledge is conclusive 
evidence of that fact; and a certificate stating that matter and purporting to be 
so signed is to be treated as being so signed unless the contrary is proved. 

12B Offences by bodies corporate etc. 

(1) Where an offence under this Act committed— 
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(a) by a body corporate, is committed with the consent or connivance of, or 
is attributable to any neglect on the part of, a person who— 

(i) is a director, manager or secretary of the body corporate, or 

(ii) purports to act in any such capacity, 

(b) by a Scottish partnership, is committed with the consent or connivance 
of, or is attributable to any neglect on the part of, a person who— 

(i) is a partner, or 

(ii) purports to act in that capacity, 

(c) by an unincorporated association other than a Scottish partnership, is 
committed with the consent or connivance of, or is attributable to any 
neglect on the part of, a person who— 

(i) is concerned in the management or control of the association, or 

(ii) purports to act in the capacity of a person so concerned, 

 the individual (as well as the body corporate, Scottish partnership or, as the 
case may be, unincorporated association) is guilty of the offence and is liable 
to be proceeded against and punished accordingly. 

(2) Where the affairs of a body corporate are managed by its members, subsection 
(1) above applies in relation to the acts and defaults of a member in connection 
with the member’s functions of management as if the member were a director 
of the body corporate. 

(3) Any penalty imposed on a body corporate, Scottish partnership or, as the case 
may be, unincorporated association on conviction of an offence under this 
Act is to be recovered by civil diligence in accordance with section 221 of the 
Criminal Procedure (Scotland) Act 1995 (c.46).” 

In section 13 (power of court where dog used etc.), in subsection (1), for “3” substitute 
“3(1) or (2)”.> 

Before section 52 

Maureen Macmillan 
 

179 [Withdrawn] 

Maureen Macmillan 
 

130 [Withdrawn] 

Maureen Macmillan 
 

246 In substitution for amendment 131— 

Before section 52, insert— 

<PART 

SCOTTISH FOSSIL CODE 
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Scottish Fossil Code 

(1) SNH must prepare and issue a code, to be known as the Scottish Fossil Code, setting out 
recommendations, advice and information relating to fossils. 

(2) The Code may, in particular, contain information on— 

(a) activities which are likely to damage fossils, 

(b) circumstances in which fossils should not be removed from land, 

(c) the manner in which fossils removed from land should be kept or otherwise 
treated. 

(4) SNH must review the Code from time to time and may, following such a review, revise 
it. 

(5) SNH must— 

(a) before preparing the Code, and 

(b) when reviewing it, 

 consult such persons appearing to them to have an interest in the geological features of 
land and such other persons as it thinks fit. 

(6) SNH must— 

(a) publish the Code and any revisions to it in such manner (including on the internet 
or by other electronic means) as it thinks fit, and 

(b) promote awareness and understanding of the Code and any revisions to it.> 

Section 53 

Dennis Canavan 
 

247 In section 53, page 30, line 8, leave out <, but not Her Majesty in her private capacity> 

Schedule 7 

Allan Wilson 
 

234 In schedule 7, page 55, line 11, at end insert— 

<Forestry Act 1967 (c.10) 

The Forestry Act 1967 is amended as follows. 

In section 10(2) (decisions of Forestry Commissioners on felling licences)— 

(a) the word “or” at the end of paragraph (a) is repealed, 

(b) after paragraph (b) insert “; or 

(c) for the purpose of conserving or enhancing the flora, fauna or geological 
or physiographical features, or the natural beauty or amenity, of any 
land.”. 

In section 12 (conditions attached to felling licences)— 

(a) in subsection (1), for “10(2)” substitute “10(2)(a) or (b)”, 

(b) in subsection (2), after “imposed” insert “under section 10(2)(a) or (b) above”.>  
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Nora Radcliffe 
 

183 In schedule 7, page 55, line 34, leave out <Section> and insert <Sections 6 (Natural Heritage 
Areas) and> 

Nora Radcliffe 
 

184 In schedule 7, page 55, line 34, leave out <is> and insert <are> 

Mr Alasdair Morrison 
 

186 In schedule 7, page 56, line 4, at end insert— 

<Deer (Scotland) Act 1996 (c.58) 

In schedule 3 (penalties for offences relating to deer) to the Deer (Scotland) Act 1996, 
after the entry for section 17(2) insert— 

 “ 

17(3) Killing or injuring deer 
otherwise than by 
shooting 

a fine of level 4 on the standard 
scale for each deer in respect of 
which the offence is committed 
or 3 months imprisonment or 
both 

 

           ”.>
  

Bruce Crawford 
 

235 In schedule 7, page 56, line 4, at end insert— 

<Deer (Scotland) Act 1996 (c.58) 

In section 8 of the Deer (Scotland) Act 1996 (control schemes)— 

(a) in subsection 8(1)(b)(i) the word “serious”, where second occurring is repealed, 

(b) in subsection 8(1)(b)(ii) after “damage,” insert “damage,”.>  

Bruce Crawford 
 

236 In schedule 7, page 56, line 4, at end insert— 

<Deer (Scotland) Act 1996 (c.58) 

In schedule 2 to the Deer (Scotland) Act 1996 (provisions as to control schemes)— 

(a) in paragraph 1(b)(iv), at beginning insert “except where paragraph (v) applies,” 

(b) after paragraph 1(b)(iv) insert— 

“(v) where the sole or main reason for deciding to make the scheme is 
to prevent damage to the natural heritage, stating that any owner or 
occupier on whom the scheme proposes to impose any requirement 
may, within twenty-eight days of the first publication of such 
notice, object to the Scottish Ministers in such a manner as may be 
specified in the notice to the control scheme or to any provision 
contained in it.” 

(c) in paragraph 6(b)(ii), at beginning, insert “except where paragraph (iia) applies,” 
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(d) after paragraph 6(b)(ii) insert— 

“(iia) where the sole or main reason for deciding to make the scheme is 
to prevent damage to the natural heritage, stating that any owner or 
occupier on whom the scheme proposes to, or would if varied, 
impose any requirement may, within twenty-eight days of the first 
publication of such notice, object to the Scottish Ministers in such 
a manner as may be specified in the notice to the control scheme or 
to any provision contained in it.”>  

Bruce Crawford 
 

237 In schedule 7, page 56, line 4, at end insert— 

<Deer (Scotland) Act 1996 (c.58) 

  In section 11 of the Deer (Scotland) Act 1996 (emergency measures in relation to the 
natural heritage) the word “serious” is repealed.>  

Section 56 

Roseanna Cunningham 
 

87 In section 56, page 31, line 12, at end insert— 

<“biodiversity” has the same meaning as has “biological diversity” in the United 
Nations Environmental Programme Convention on Biological Diversity of 5 June 
1992 as amended from time to time (or in any United Nations Convention 
replacing that Convention),> 

Allan Wilson 
 

226 In section 56, page 31, line 13, at end insert— 

<“interest”, in relation to land, means any estate or other right in or over land, 
whether the right is exercisable by virtue of the ownership of an interest in land or 
otherwise, and in particular includes sporting rights,>  

Allan Wilson 
 

88 In section 56, page 31, line 24, leave out <heritage> and insert <features> 

Allan Wilson 
 

89 In section 56, page 31, leave out lines 26 to 28 and insert— 

 <“natural feature” has the meaning given in section 3(1A),> 

Allan Wilson 
 

90 In section 56, page 31, line 34, at end insert— 

 <“protected natural feature” means a natural feature— 

(a) which is specified in an SSSI notification, or 

(b) by reason of which a nature conservation order has effect,> 
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Allan Wilson 
 

91 In section 56, page 32, line 22, leave out <an aspect of natural heritage> and insert <a protected 
natural feature> 

Allan Wilson 
 

92 In section 56, page 32, line 23, leave out <aspect> and insert <natural feature> 

Allan Wilson 
 

227 In section 56, page 32, line 23, at end insert— 

<(  ) A protected natural feature consisting of fauna is, for the purposes of this Act, to be 
treated as being damaged if it is disturbed or harassed to the extent that SNH or, if the 
land is not a site of special scientific interest, the Scottish Ministers— 

(a) no longer consider the land to which it relates to be of special interest by reason of 
that feature, or 

(b) consider the degree to which the land is of special interest by reason of that 
feature to have decreased significantly.>  

Section 57 

Nora Radcliffe 
 

248 In section 57, page 32, line 26, after <sections> insert <51,>  

Long Title 

Allan Wilson 
 

93 In the long title, page 1, line 2, leave out <certain aspects of Scotland’s natural heritage> and 
insert <Scotland’s natural features>  
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

6th Meeting, 2004 (Session 2) 
 

Wednesday 25 February 2004 
 

Present: 
 
Sarah Boyack (Convener) 
Rob Gibson  
Alex Johnstone 
Mr Alasdair Morrison 
Eleanor Scott (Deputy Convener) 
 

Roseanna Cunningham 
Karen Gillon 
Maureen Macmillan  
Nora Radcliffe  
 
 

Also Present: Helen Eadie, Alex Fergusson, Richard Lochhead, Alex Neil, Mr Mark 
Ruskell. 
 
Nature Conservation (Scotland) Bill: The Committee considered the Bill at Stage 2 
(Day 4). 

The following amendments were agreed to (without division): 238, 201, 202, 203, 
204, 205, 206, 207, 208, 209, 210, 211, 212, 213, 214, 215, 216, 217, 218, 219, 
187, 220, 7, 174, 175, 176, 221, 222, 223, 224, 225, 180, 185, 230, 231, 232 
and 244. 

The following amendment was disagreed to by division— 
    2 (For 1, Against 8, Abstentions 0) 
 
Amendments 8, 191, 239 and 243 were moved and, with the agreement of the 
Committee, withdrawn. 

 
The remaining amendments were not moved. 

 Section 51 and schedule 6 were agreed to as amended. 

The Committee ended consideration of the Bill for the day, schedule 6 having 
been agreed to. 
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10:41 
On resuming— 

Nature Conservation (Scotland) 
Bill: Stage 2 

The Convener: This is our fourth stage 2 
discussion of the Nature Conservation (Scotland) 
Bill. I invite members to declare relevant interests. 

Alex Johnstone: I remind members of my entry 
in the register of members’ interests, which says 
that I am a landowner and a member of the 
Scottish Landowners Federation. 

Rob Gibson: I am a member of the Scottish 
Crofting Foundation. 

Alex Fergusson (Galloway and Upper 
Nithsdale) (Con): I duplicate Alex Johnstone’s 
interest. 

Mr Alasdair Morrison (Western Isles) (Lab): 
Like Mr Gibson, I am a member of the Scottish 
Crofting Foundation. 

The Convener: I remind members that they 
should have their papers with them. We have 
spare sets of everything if they are required. I shall 
call amendments in strict order from the 
marshalled list. Today’s target is to complete 
consideration of the bill, which I would dearly love 
to do. However, having read all the amendments 
and the many briefings that are, shall we say, 
going around, I realise that that may not be 
possible. It is important that we get the scrutiny 
process right and that we have good debates. 
However, I shall keep pushing ahead to see 
whether we can crack through it today. 

Section 51—Protection of wildlife 

The Convener: Amendment 238, in the name of 
Sylvia Jackson, is grouped with amendment 244. 
Is Karen Gillon speaking to the amendment? 

Maureen Macmillan: No, I am. 

Amendments 238 and 244 are intended to bring 
the Protection of Badgers Act 1992 into line with 
the provisions of the Nature Conservation 
(Scotland) Bill. They would introduce cause or 
permit offences and attempted offences, and give 
more protection to badgers by closing loopholes 
whereby excuses could be made for the killing of 
badgers, for example as an act of mercy. The 
amendments would prevent badgers that have 
been taken into captivity as a result of injury from 
being kept in captivity, once their wound or 
disability has healed, to be used as pets or for 
baiting. There are provisions for corporate bodies 
to be prosecuted and time limits for prosecutions 
to be brought into line with the Wildlife and 

Countryside Act 1981. Although many 
prosecutions relating to badgers tend to be animal 
welfare issues, we must realise that badgers are 
part of our natural heritage and should therefore 
be protected under the bill. 

I move amendment 238. 

Alex Johnstone: The amendments are complex 
and they would amend another act, the Protection 
of Badgers Act 1992. We have had only limited 
time to study the amendments, and I would like 
the benefit of the experience of the minister and 
his officials, when the minister responds to the 
debate, in forming an opinion about whether the 
amendments would achieve what they set out to 
achieve. I want to know that the amendments 
would not weaken the protection of badgers by 
changing the 1992 act, which has been 
successful. 

10:45 
Allan Wilson: I will deal with those points. 

Sylvia Jackson’s detailed amendments, one of 
which was ably moved by Maureen Macmillan, are 
designed to bring key provisions in the Protection 
of Badgers Act 1992 into line with the measures 
that are already part of the bill and part of the 
Wildlife and Countryside Act 1981. As I have said 
in relation to other amendments, there are 
advantages in such consistency; I know that I 
share that view with the committee. Law 
enforcement professionals in both the police and 
the judiciary will also welcome the changes. Many 
of the changes are technical, but they reflect 
principles and, in at least some cases, they use 
wording that we agreed to earlier. 

One particular change deserves some specific 
comment and takes the argument forward; that is 
the increase in penalties for offences that are 
associated with the utterly abhorrent activity of 
badger baiting or badger digging, call it what you 
will. I am sure that the committee shares my view 
that such acts are of premeditated and often 
unmitigated cruelty and that they are therefore in a 
different league from the majority of wildlife crime 
that is addressed elsewhere in the bill. Our courts 
must be tough with people who indulge in such 
activity and, consequently, they need to have 
tough sentences at their disposal to deal with 
those who are caught and convicted of such 
crime. 

For those reasons, it is entirely correct for 
penalties for such offences to be increased to a 
maximum of three years in prison and/or an 
unlimited fine. We will discuss penalties for wildlife 
crime in general, but I want to see badger baiting 
eradicated from our society. We want it to be 
taken seriously by the police and the courts. 
Significant jail terms, enhanced police powers and 
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more time for prosecutors to bring cases, all of 
which are proposed in amendment 244, are all 
important improvements. I commend the 
amendments heartily to Alex Johnstone, and to 
the rest of the committee. 

The Convener: That is helpful. 

Maureen Macmillan: I am happy to hear what 
the minister says. The amendments are important; 
I concur thoroughly with the minister’s remarks on 
badger baiting and I think that the amendments 
will go a long way towards stopping the practice 
and dealing by fine or imprisonment with those 
who indulge in it. 

Amendment 238 agreed to. 

Section 51, as amended, agreed to. 

Schedule 6 
PROTECTION OF WILDLIFE 

The Convener: Amendment 8, in the name of 
Nora Radcliffe, is grouped with amendments 193, 
209, 12 and 9. 

Nora Radcliffe (Gordon) (LD): Amendment 8 
seeks to extend the protection of nests and nest 
sites for certain species of birds to cover the whole 
year. Because the bill refers to the Wildlife and 
Countryside Act 1981, it refers to nests when they 
are in use. Some species return to the same nest 
or nest site year after year and any disturbance to 
the nest or nest site, even when it is not in use, 
discourages breeding. Birds are discouraged from 
breeding if they return to the site and find that it 
has been interfered with. 

Amendment 12 is consequential on amendment 
8. Amendment 9 lists the birds that would be 
affected by interference with nests or nest sites 
and limits protection to those birds. 

Amendment 193 deals with communal roost 
disturbances. I support it for the same reason that 
I support the other amendments in the group. The 
committee was keen that this issue should be 
considered, because disturbance of birds roosting 
communally may affect their breeding. 

Amendment 209 is very welcome, as it removes 
the confinement of protection of lekking birds from 
the single species capercaillie. That means that if 
circumstances change in the future, the legislation 
will be less time barred and will not have to be 
changed. 

I move amendment 8. 

Maureen Macmillan: The committee was 
concerned about all-year-round nesting sites and 
roosting sites. We are talking about roosting sites 
for schedule 1 birds, which roost communally. I am 
particularly aware of this issue as the red kite 
roosts not far away from where I live. There are 

about 70 birds in the roost. I am aware that hen 
harriers also roost communally, as do ravens. 
RSPB Scotland has given the Executive evidence 
that roosts are often used as staging posts for 
migratory flights. Tagged red kites have been 
found in various communal roosting areas in 
Scotland, so it is obvious that they move around. 
That may mean that roosting sites should be 
protected under EU directives. 

There have been instances of roosting sites 
being disturbed. The birds may not have been 
shot at directly, but shotguns may have been let 
off nearby in an effort to discourage them from 
roosting in a particular place. I ask the Executive 
to reconsider the issue of roosting sites and to 
check whether it has examined all the evidence 
relating to them. There is evidence that roosting 
sites should be protected. 

Such protection would not impinge on rights of 
access to the countryside, as disturbance to 
roosting sites would have to be deliberate or 
reckless to constitute an offence. Inadvertent 
disturbance would not be an offence. Amendment 
193 is supported by organisations such as the 
Ramblers Association, the Scottish Countryside 
Rangers Association and the Mountaineering 
Council of Scotland. I urge the minister to consider 
it. 

Allan Wilson: Amendments 8 and 193 have 
merit, but I ask the committee to resist them both 
for reasons that I will outline. 

Nora Radcliffe’s amendments, which deal with 
the protection of traditional nest sites, merit 
serious consideration. There is a useful principle 
that is worth considering in greater detail. As Nora 
Radcliffe pointed out, a number of our rarest, most 
vulnerable species make use of traditional nest 
sites and return to the same site year after year. In 
that context, the destruction of a nest can have a 
significant impact on breeding success—
significant being the operative word. 

I readily accept the principle behind the 
amendments, but we must be cautious about the 
list that the member has attached and which would 
be included in a new schedule. I recognise that all 
the species on the list are already specially 
protected—presumably, that is why they are 
included on it. However, there are legitimate 
questions to be asked about the extent to which all 
the species are genuinely exposed to the kind of 
persecution or destruction that the amendments 
are designed to address. Perhaps a more 
selective list would be more appropriate. I propose 
to take the amendments away and to examine 
them in conjunction with members, so that we can 
focus on the common ground between us and 
lodge amendments that enjoy everyone’s support. 

I understand Maureen Macmillan’s argument 
and I recognise the importance of communal 
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roosts for the ecology of a number of bird 
species—the migratory habits of certain species 
have been referred to. However, we remain to be 
convinced that the level of legal protection that is 
provided for those species is insufficient for our 
purposes. The white-tailed eagle, the golden 
eagle, the hen harrier—to which Maureen 
Macmillan referred—the marsh harrier and the red 
kite are all regular breeding species that roost 
communally in Scotland. They are, by definition, 
amongst the most protected species anywhere in 
the world. 

In advance of today’s meeting, we asked 
Scottish Natural Heritage whether there were 
scientific data to suggest that communal roost 
sites are at particular risk from human disturbance 
and whether such disturbance is a widespread or 
common problem for the species—such as the 
one that Maureen Macmillan referred to—that 
need the highest level of protection. SNH was 
unaware of any such evidence. 

There is a difficulty with the breadth of 
amendment 193. Unlike amendment 8 in the name 
of Nora Radcliffe, Maureen Macmillan’s 
amendment does not focus simply on species that 
are particularly vulnerable. Consequently, the 
proposal is too extreme. Even if there were the 
scientific evidence to support the general principle 
of special protection for all communal roosts—
which there is not—the amendment would go too 
far. 

There is a problem with the definition of “roost 
communally” and with “disturbs”, which is used 
elsewhere in the 1981 act. Accepting amendment 
193 would present its own challenges, notably to 
land managers and to ramblers and others who 
take their leisure in the countryside. The 
disturbance that is envisaged in amendment 193 
is rather different to the disturbance of a bird on a 
nest. There is an issue about how we define the 
disturbance of a roosting site, given that a lot of 
activity goes on around and about the site with 
birds coming and going as a matter of course. 
Against that background, proving that communally 
roosting birds had been disturbed would be a 
challenging task for any prosecutor. 

I do not see a sufficiently clear or persuasive 
case for amendment 193, so I ask Maureen 
Macmillan not to move it. 

The Convener: Do other members wish to 
participate in the debate? I will bring Nora 
Radcliffe in at the end. 

Nora Radcliffe: May I ask a question of the 
minister when I wind up? 

The Convener: If it is on a point of clarification, 
you should ask the question now. 

Nora Radcliffe: Is the main sticking point for the 
amendments the extent of the list of birds in the 

proposed schedule? By and large, is the minister 
happy with the rest of my amendment? 

Allan Wilson: Yes, that is true. Obviously, we 
hope to consult more widely on the suggestion 
during the interim period, between now and then, 
so that we get it right. However, we have no 
disagreement in principle with the amendment. 

The Convener: Is the minister referring to 
between now and stage 3 of the bill? 

Allan Wilson: Yes. 

Maureen Macmillan: Is the minister prepared to 
meet me to talk a bit more about amendment 193? 
I take on board what he said about the 
amendment being too broad, but will he enter 
discussions to see whether we could reach a 
compromise? 

Allan Wilson: As I said, if people provide us 
with evidence that there is either a specific or 
general problem, we will certainly look at that. 
Whether we can do that in advance of stage 3 is a 
moot point, but we will certainly take whatever 
steps we can to look at scientific evidence that is 
presented to us. However, the wider question 
about the definition of what would constitute a 
disturbance would also need to be addressed. 

Maureen Macmillan: I appreciate that there are 
wider concerns about the definition and I will 
endeavour to provide more scientific evidence. 

Allan Wilson: The point that was made about 
species being protected under EU legislation is 
pertinent, because the relevant directive requires 
that there should be no significant impact on the 
conservation of species. 

11:00 
The Convener: It has been useful to tease out 

those points. I ask Nora Radcliffe to wind up the 
debate and to state whether she will press or 
withdraw amendment 8. 

Nora Radcliffe: I am content with the minister’s 
assurances that he will take on board the thrust of 
amendment 8 and I am happy to look again at 
proposed schedule A1. In the light of that, I will 
withdraw amendment 8. 

Amendment 8, by agreement, withdrawn. 

The Convener: Amendment 201 is grouped 
with amendments 202 to 208 and 212 to 219. 

Allan Wilson: We have not done amendment 
209. 

The Convener: Amendment 209 was in the 
second group of amendments. 

Allan Wilson: Can I move amendment 209 
before we move to group 3? 
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The Convener: We will come to amendment 
209, so you can speak to it then. 

Allan Wilson: Amendment 209 is important and 
it fulfils a commitment that we gave at stage 1— 

The Convener: I will come to amendment 209, 
which was debated with amendment 8 in the 
previous group. 

Allan Wilson: I have not moved it. 

The Convener: No, you have not. You will move 
it later. The first amendment in the group is moved 
formally and we vote on the other amendments in 
the group later. I will ask you to move amendment 
209 after we have been through two more pages 
of my script. There is a bit of time yet. 

Allan Wilson: I will not argue with you, you will 
be pleased to learn. 

The Convener: Thank you. 

We are considering the third group of 
amendments. You should kick off by moving 
amendment 201 and speaking to all the 
amendments in the group. 

Allan Wilson: The amendments are technical 
and will make minor adjustments to the wording of 
schedule 6. 

The Wildlife and Countryside Act 1981 is not 
effective in dealing with offenders who go abroad 
to commit their crimes. For example, a person who 
steals eggs in Spain could legitimately add them to 
a collection that is kept in Scotland. Eggs that are 
taken from Scottish birds would be illegal, but not 
the specimens that are taken overseas. The bill 
seeks to address that situation, which is 
unacceptable. 

We have identified some minor practical 
difficulties with the provisions as currently drafted 
that could prove problematic in a prosecution. The 
amendments in the group seek to simplify the 
existing provisions and to use the law of 
Scotland—rather than the laws of EU member 
states—as the reference point for determining 
what is legal or illegal in Scotland. That is basically 
it. The provisions will be more practical and 
effective. 

I move amendment 201. 

Amendment 201 agreed to. 

Amendments 202 to 208 moved—[Allan 
Wilson]—and agreed to. 

Amendment 193 not moved. 

The Convener: Amendment 209 was debated 
with amendment 8. Was there something that the 
minister omitted, in error, to tell us about 
amendment 209? 

Allan Wilson: I will just move the amendment. 

The Convener: I do not think that there is any 
great controversy on this side of the table. We are 
quite happy with the amendment. 

Amendment 209 moved—[Allan Wilson]—and 
agreed to. 

The Convener: The fourth group of 
amendments is about areas of special protection 
in relation to authorised persons. Amendment 210 
is in a group on its own. 

Allan Wilson: Amendment 210 is a minor 
technical amendment that will remove a redundant 
term. 

I move amendment 210. 

Amendment 210 agreed to. 

The Convener: Amendment 191, in the name of 
Alex Neil, is grouped with amendment 192. 

Alex Neil (Central Scotland) (SNP): First, I 
thank the clerks for all the assistance that they 
have provided in framing the two amendments—
they have been first class. 

As members know, the Wildlife and Countryside 
Act 1981 was about restoring the balance in 
nature, with particular regard to the bird 
population. Until that time, the decline of raptors 
had been a major problem, especially as a result 
of pesticide poisoning. Nature had got out of 
balance and certain bird species had to be 
protected. However, in the 23 years since that act 
was passed, the balance has changed 
substantially. 

The purpose of amendments 191 and 192 is to 
deal specifically with the threat of sparrow-hawks 
to the racing-pigeon fraternity. Most committee 
members will be aware of the problem of raptors 
attacking racing pigeons, either in the loft or during 
races. A number of studies have been 
undertaken—mainly by the Government, or funded 
by the Government—including the Hawk and Owl 
Trust’s report of three years ago. Over the past 
year or so, a joint study of the issue has been 
undertaken by the Scottish Homing Union and 
Scottish Natural Heritage. A report should be 
complete by about Easter. 

It is clear that sparrow-hawks are a particular 
problem. The sparrow-hawk population is at its 
highest for more than 100 years: they are not 
scarce and there is no threat to their population, 
but there is undoubtedly a problem of sparrow-
hawks attacking pigeons, particularly in their lofts, 
and causing major problems in the sport. Since 
the 1981 act, there has been a European directive 
that spells out that, where relevant, there should 
be promotion and protection of sport and 
recreational activity. The racing-pigeon industry is 
a very popular sporting and recreational activity. 
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The purpose of the amendments is to protect 
racing pigeons, to help to restore the balance, and 
to do so under licence. The amendments’ effect on 
the number of sparrow-hawks would be only 
marginal, because research has shown that, 
where sparrow-hawk attacks occur, they are 
repeated attacks by the same sparrow-hawks. We 
are not talking about a mass cull of sparrow-
hawks, but about a fairly benign measure that will 
protect the population of racing pigeons. 

I believe that members have received a briefing 
on the intensity of attacks. More than 85 per cent 
of pigeon lofts are attacked fairly regularly by 
sparrow-hawks. It is a major problem and if it is 
not tackled, pigeon racing in Scotland will die 
within 10 years. I hope that the committee will see 
fit to support the amendments; by doing so, they 
will benefit a very important sport and recreation 
without doing enormous damage to the sparrow-
hawk population. 

I move amendment 191. 

Karen Gillon (Clydesdale) (Lab): There is 
genuine concern among those who keep pigeons 
and who fly them in races in that they are asked to 
stand and watch as sparrow-hawks attack, 
dismember and eat birds that they have looked 
after for a number of years. If we asked anyone 
else to do something similar, members of the 
committee would find it totally unacceptable. It is 
not acceptable that people who are involved in 
pigeon racing are asked to do that. 

I am not, however, entirely convinced that 
amendments 191 and 192, in their present form, 
are the right way of solving the problem. Perhaps 
we need to consider the matter in more detail, but 
a genuine problem exists. If members do not 
support the amendments at this stage, I ask the 
minister to reconsider the matter ahead of stage 3. 

A sparrow-hawk is unlikely to be able to carry a 
pigeon very far and if an attack happens at home, 
the killing—or, indeed, just the maiming or injuring 
of a bird that could require the person who owns 
the bird to put it to death humanely—can cause 
considerable distress. Considerable pressure is 
being put on the racing-pigeon population in 
Scotland, which could lead to the demise of the 
sport if we do not take action now. 

Mr Morrison: I have two brief points to make. 
First, I know absolutely nothing about pigeon 
racing. Secondly—this is an obvious point—I do 
not usually agree with Alex Neil. However, to be 
fair to him, I have listened carefully to him and he 
has outlined a clear case. I wait with interest to 
hear what the minister will say in response. The 
important point that Alex Neil made is that if 
provisions are put in place to protect those who 
use and keep racing pigeons, the impact on the 
sparrow-hawk population in Scotland would be 

negligible. That is an important consideration for 
the committee. 

Alex Johnstone: When I was convener of the 
then Rural Development Committee, one of the 
earliest representations that that committee 
received was a petition from the Scottish Homing 
Union on predation of pigeons by birds of prey. 
We are all aware that the subject is 
controversial—the Rural Development Committee 
spent quite a lot of time considering the matter, but 
it never reached a decision. I think that that 
continued to be the case when my colleague Alex 
Fergusson became convener of the committee in 
the previous session. 

We have a responsibility to face up to the matter 
now and amendments 191 and 192 offer us the 
opportunity to do so. The issue may be 
controversial but, as Alex Neil made clear, the 
proposals are unlikely to affect the overall 
population of the birds of prey that are 
responsible. I understand that research shows that 
individual birds tend to adopt the practice that has 
been mentioned and that there is no general trend 
in the sparrow-hawk population to prey on racing 
pigeons. We have an opportunity to take action to 
protect those who rely on racing pigeons for a 
profession or for a hobby. Such people have 
asked for assistance from Parliament and the 
committee’s predecessor committee for some 
time. 

I support Alex Neil’s amendments, although I 
accept what committee members have said about 
considerations that may need to be taken into 
account but which the amendments do not cover. 
In supporting the amendments, my purpose is to 
ensure that, if the amendments are not agreed to, 
the Executive will take the opportunity at stage 3 
to propose changes that might be required to 
provide legislation that covers the issues that Alex 
Neil’s amendments intend to cover. 

11:15 
Helen Eadie (Dunfermline East) (Lab): I am 

pleased to have the opportunity to voice my 
support for amendments 191 and 192. Nora 
Radcliffe and I were members of the then 
Transport and the Environment Committee when 
the issue was first considered as a result of a 
public petition and I had an intensive period of 
work with the Scottish Homing Union and with 
constituents who race pigeons. It is important to 
recognise their rights and I am pleased to hear 
that other members agree with that. My 
amendment, which would have protected pigeons 
specifically against peregrines, was not accepted, 
but I would particularly welcome the minister’s 
finding a way of examining that matter in the 
deliberations for stage 3. The point has been 
made to me and to other members that the 
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Scottish Homing Union reports that about 300 
birds per peregrine are eaten each year. It is a 
major problem for pigeon owners, and their sport. 
Although I am only a visiting member to the 
committee this morning, I support all the other 
members who have spoken today. 

Nora Radcliffe: I have a lot of sympathy with 
the situation that Karen Gillon described—a loft of 
racing pigeons that is used as a feeding station by 
a bird that one cannot deal with. However, I have 
difficulty with amendment 191 because it proposes 
a blanket permission to kill any wild bird other than 
those that are listed in schedule 1 to the 1981 act 
if the intention is to protect racing pigeons. That 
would open up a huge loophole that would mean 
that one could pretty much shoot anything and 
then say, “But there was a racing pigeon going 
past.” 

Although I have sympathy with the intention 
behind amendment 191, the practical 
consequences of accepting it would be much 
wider than intended. My example might be 
ridiculous, but it could well happen. That would 
make it very difficult to challenge anyone who shot 
a wild bird and said that it was done to protect a 
racing pigeon. 

Maureen Macmillan: Like Karen Gillon, I was 
involved in the Transport and the Environment 
Committee’s report into the problem. It is a matter 
of great regret that, two or three years down the 
line, we do not seem to be any nearer to solving 
the problem, but it must be solved. 

I am not convinced that the problem will be 
solved by shooting sparrow-hawks. If one shoots 
one sparrow-hawk beside a pigeon loft, another 
will appear in a couple of weeks because free 
meals are on offer. I would like there to be some 
provision that was not about shooting—I have 
talked in the past about how one can disrupt such 
predators and stop them roosting beside pigeon 
lofts. The problem must be sorted out, but 
shooting is not likely to be successful. We must do 
something else, but I do not know what.  

Eleanor Scott: I echo many of Nora Radcliffe’s 
concerns. Amendment 191 would allow a blanket 
permission to kill any wild bird if the person 
involved could say that their intention was to 
protect a racing pigeon. That is too much of a 
blanket provision. There is also concern about 
whether such a measure would be effective 
because it would exclude birds that are listed in 
schedule 1 to the 1981 act and which might be the 
major predators apart from sparrow-hawks. There 
is a feeling that the provision would be contrary to 
the EU birds directive and we do not want to pass 
legislation that is not in accordance with that. It is 
unfortunate that the continuing research to which 
Alex Neil referred has not yet been reported 
because it would be helpful if it were to inform the 

forthcoming legislation. Perhaps we could 
consider that at stage 3 if the research comes out 
before then. 

At present, I cannot support amendment 191. 
Although I have sympathy with its intention and I 
realise that racing-pigeon owners have a serious 
concern, I am not convinced that the provision in 
the amendment would work or that it would 
escape potential abuse, which would happen 
because of the way in which the amendment is 
drafted. I hope that we can wait until the on-going 
research is reported and thereafter reconsider the 
position at stage 3. 

Roseanna Cunningham (Perth) (SNP): I have 
a question for Alex Neil first, and then one for the 
minister to answer when he responds. I echo 
some of the concerns that have been expressed 
about the way in which the amendment is drafted. 
It suggests that the simple appearance of a wild 
bird in the vicinity of pigeons would be sufficient to 
justify somebody shooting it. In those 
circumstances, the claimed protection would in 
effect become a licence to shoot any wild bird that 
came into view without that bird’s necessarily 
having shown a direct and immediate interest in 
what was fluttering around beneath it. 

There is a legal issue involved in showing that 
pigeons are in immediate actual danger as 
opposed to hypothetical danger. It might be 
difficult to make the two situations distinct—that is 
the problem and I am not sure whether 
amendment 191 would deal with that. I would like 
to hear from Alex Neil whether the simple 
appearance of a wild bird would be sufficient for it 
to be shot because if that is the case, the 
amendment would provide a licence to kill wild 
birds. 

My question for Allan Wilson concerns the 
research that we have discussed and the fact that 
the raptor working group, which I understand did 
not suggest legislative changes when it reported in 
2000, has directed further research. I am 
interested in the stage that that further research is 
at and whether the minister can tell us anything 
about where it is going. As the bill is going through 
Parliament, I appreciate that it presents the 
opportunity to do something, but I wonder whether 
such a move is premature, in view of the 
continuing research. 

Mr Mark Ruskell (Mid Scotland and Fife) 
(Green): Why does Alex Neil propose a legislative 
change when the UK raptor working group said 
that legislative change was unnecessary? Is he 
aware that pigeon-racing organisations were 
involved in that group? Even pigeon organisations 
do not see the need for the legislative change that 
he proposes. 

The Convener: Quite a few questions have 
been asked of the minister. In relation to the timing 
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of the raptor study, we expect stage 3 to take 
place after the Easter recess, but I have just had a 
quiet discussion with the clerks about where the 
bank holidays fall and we do not know the date by 
which stage 3 amendments would have to be 
lodged. That is a procedural matter that we will 
think about. If the minister has a sense of when 
the report will be published, it would be useful for 
the committee to know that. A couple of members 
have mentioned it. 

Allan Wilson: I, too, will be interested to hear 
Alex Neil’s responses to the fairly pointed 
questions that committee members have asked 
him. Like many members in the room, I have a 
history in the subject. After my election and before 
I became the Deputy Minister for Environment and 
Rural Development, I worked with Alex Neil and 
others to try to resolve the dispute between the 
parties over this vexed issue. I understand the 
strength of feeling out there, not least because the 
Scottish Homing Union has its origins in Ayrshire. 
As an Ayrshire man, Alex Neil will understand that 
well. However, that is not to say that a long and 
honourable tradition of pigeon racing does not 
exist in Fife, Lanarkshire and elsewhere, because 
of course it does. 

Pigeon racing generates considerable feeling, 
which I came across in another capacity when 
arguments were held about whether it is a sport. 
That question was raised today: I am compelled to 
say that from sportscotland’s perspective, it is not 
a sport, so some dubiety exists over whether the 
European directive to which Alex Neil referred 
extends to the pigeon-racing fraternity. 

I understand all that, but a question is raised 
about our obligations under European law. That is 
probably best exemplified by the furore that arose 
when we set out to protect several species of wild 
bird by culling hedgehogs. One man’s pet can be 
another man’s pest. Problems can arise from our 
approach to the subject. Some of the issues that 
members have raised—not least our obligations 
under European law—are pertinent to that. As 
Alex Neil knows, those obligations are strict. In 
closely defined circumstances, it is possible to 
derogate from a directive, but we can do so legally 
only for defined purposes when no other 
satisfactory solution exists and only on the basis of 
hard evidence. On the first proposition—that there 
is no satisfactory solution—I am minded to take 
account of the UK raptor working group’s report, to 
which members have referred, which makes the 
significant statement: 

“It is clear that no single technique will solve these 
problems since they are caused by several species of 
raptor, and their intensity varies in different places and at 
different times. A range of measures will be needed to 
address the separate issues of predation at lofts, during 
training and on races.” 

That puts the proposition in context. As others 

have said, we are talking about—in stark terms—
the provision to kill otherwise protected species. 
Alex Neil mentioned record sparrow-hawk 
numbers but, in part, that is true because sparrow-
hawks have been protected and conserved from a 
position of virtual extinction, which was the result 
of predation. 

I am interested in a scientific evidence-based 
solution that will identify and rationalise the 
problem with the mutual agreement of all the 
parties involved. To that extent, the pertinent 
question—which Roseanna Cunningham asked 
me—is about progress on research. It would be 
ideal if the research in question, which is not with 
us now, were to be with us before stage 3. I will try 
to push that on, but we all know that we do not live 
in an ideal world and that we might well reach 
stage 3 before the research is available to us. That 
scientifically based research will examine the 
claims of the Scottish Homing Union and others on 
the exact level of predation on lofts, of which there 
are varying accounts. Even once the research is 
published, there will still be arguments in its wake 
about how to interpret the scientific advice and 
what to do thereafter. 

I appreciate that, for pigeon lovers, one bird lost 
is one bird too many, but I believe that, given my 
obligations under European law, we should take a 
scientific evidence-based approach. That invites 
me to ask Alex Neil to seek to withdraw 
amendment 191 and not to move amendment 192 
so that the process that is under way can 
continue. I hope that we will be better advised 
when stage 3 comes around, but I cannot 
guarantee that. However, I undertake to push 
matters on so that, by the time we consider the 
issue at stage 3, we are better informed about the 
competing claims. 

Alex Neil: I want to answer some of the specific 
questions that have been asked. A number of 
people have mentioned the UK raptor working 
group’s report, which is now two or three years 
old. It should be considered alongside the parallel 
report by the Hawk and Owl Trust, which took a 
slightly different line. 

The major recommendation from the UK raptor 
working group on the specific issue that we are 
considering was that further research was required 
to examine the most effective method of control. In 
Scotland, that further research is the study to 
which I have referred, which is funded jointly by 
SNH and the Scottish Homing Union. The report’s 
consultants are CSL—the Central Science 
Laboratory. Although we are talking about a 
commercial contract, CSL is the central laboratory 
that advises the Department for Environment, 
Food and Rural Affairs. Its draft report has been 
circulated and is a matter of discussion. I believe 
that the final report should be ready within the next 
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three weeks or so, which I hope will give the 
Executive sufficient time to study it and to produce 
appropriate amendments that will deal with the 
matter. 

The minister is right—if amendment 191 were 
agreed to, it would not solve the problem of raptor 
predation on the pigeon population, but it would 
make a significant dent in it and would be very 
helpful as part of the overall strategy for dealing 
with what is a serious problem. 

Roseanna Cunningham asked about the breadth 
of amendment 191. I accept that, if the Executive 
is bringing its resources to bear on the subject, it 
might be helpful to give it more time between now 
and stage 3 to consider better amendments that 
will tackle the issue. From what the minister said—
I know that he is committed to the cause of the 
racing-pigeon industry—that is a reasonable 
suggestion. 

11:30 
However, I hope that we are not going to hide 

behind EU directives on this matter. The fact is 
that other countries that are covered by such 
directives have taken measures in this respect and 
I should also point out that the EU directive in 
question refers not only to sport but to 
“recreational activity”. Even if pigeon racing is not 
defined as a sport by the bureaucracy of 
sportscotland, it is still very clearly a recreation. 
The directive also refers to cultural activity. 
Although some people might not regard pigeon 
racing as being on the same plane as Scottish 
Opera, it is nevertheless a cultural activity in the 
places that Allan Wilson and I represent and is 
very much a part of working-class culture in 
Ayrshire, Lanarkshire and many other parts of 
Scotland. 

That said, in the interests of securing workable 
and fair legislation and in addressing the points 
that members around the table have raised, I am 
quite willing to seek the committee’s permission to 
withdraw amendment 191 on the clear 
understanding that the Scottish Executive will 
make a serious attempt to lodge appropriate 
amendments at stage 3. 

Amendment 191, by agreement, withdrawn. 

The Convener: I call Alex Fergusson to speak 
to and move amendment 239, which is grouped 
with amendment 211. [Interruption.] 

Alex Fergusson: Are you speaking to me, 
convener? 

The Convener: I am sorry—I was looking at the 
wrong Alex. 

Alex Fergusson: Having gone through agonies 
last year to lose three stone, I am sorry still to be 

muddled up with my colleague Alex Johnstone. 
[Laughter.] 

I will be very brief. In his introduction to 
amendment 191, Alex Neil alluded to the fact that 
section 4 of the Wildlife and Countryside Act 1981 
specifies exemptions to the general prohibition on 
the killing of birds that is inherent in the act. 
Section 4(3)(c) of that act specifically exempts 
authorised people—it is important to acknowledge 
the word “authorised”—such as farmers who take 
action to protect livestock, feeding stuff for 
livestock and crops from serious damage by birds 
other than those that are listed in part I of 
schedule 1. 

The sole purpose of amendment 239 is to widen 
the scope of that exemption to encompass the 
protection of game birds—which are, after all, the 
livestock of gamekeepers—by seeking to insert 
the phrase “game birds” into section 4(3) of the 
1981 act. That would ensure that attacks on red 
grouse and partridges by ravens and common 
gulls, for example, can be legally controlled. Quite 
simply, if farmers can have their livelihoods 
protected in such a way in the 1981 act, it is surely 
completely justifiable for gamekeepers to have 
their livelihoods similarly protected. 

I move amendment 239. 

Allan Wilson: I argue that amendment 239 is 
not required. After all, section 16 of the 1981 act 
already provides the power to grant a licence 
where there is a serious threat to wild birds, which 
in this instance extends to the game birds that 
Alex Fergusson seeks to protect. As with 
amendment 191, evidence needs to be provided 
to demonstrate the extent of the threat; however, 
the existence of the power itself removes the need 
for including the proposed provision. 

I am advised that because game birds that are 
held in rearing pens also come within the definition 
of livestock, they are covered by the existing 
licensing provisions of the 1981 act. As a result, I 
urge Alex Fergusson to seek to withdraw 
amendment 239. 

Amendment 211 is a minor amendment that 
fulfils a commitment that was given by Ross Finnie 
at stage 1; it seeks to adjust the bill to ensure that 
paragraph (c) of section 5(5) of the Wildlife and 
Countryside Act 1981 will not now be repealed. As 
a result, it will be possible to continue the practice 
of catching up certain game birds for breeding 
purposes at the end of the shooting season 
without the need for special or complex licensing 
arrangements. Prevention of catching up for 
breeding purposes has never been part of the bill’s 
policy intention, so amendment 211 will preserve 
the status quo. 

Rob Gibson: I am seriously concerned that 
amendment 239 would leave the Scottish 
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Executive wide open to infraction proceedings. 
This whole debate—which includes the issue of 
game birds—has to be revisited. It has been 
mentioned at stage 1 and at various other times 
recently that several species of game bird are 
presently designated as being under threat 
because of climate change, and that the UK 
Government has been told by the European 
Commission that it is going to have a case to 
answer. 

The odd legal position of game birds is an aside, 
in a sense; nevertheless, the matter will have to be 
addressed. Pheasants—an introduced Asian 
species—and species such as grouse, the native 
grey partridge and the introduced red-legged 
partridge will be affected, but other quarry 
species—such as ducks and geese—will not. The 
throwing up of anomalies by the definition of game 
birds merely conflicts with the aim of the bill, which 
is to promote wildlife in Scotland in total. To widen 
the exemption would indeed be a bad move and I 
am glad to hear that the minister is opting for the 
status quo. I support that. 

Roseanna Cunningham: Does not the 
research issue about the raptor group, which was 
mentioned in relation to amendment 191, apply in 
the same way to amendment 239? If the updated 
research is imminent—as it might turn out to be—
might we have better advice than we have at the 
moment? I am not impugning Alex Fergusson’s 
ability to advise on his amendment 239; however, 
pending more specific research, the amendment 
might perhaps be in the same position as Alex 
Neil’s amendment 191. 

The Convener: As no other member wants to 
speak, I ask Alex Fergusson to wind up the debate 
and to respond to any comments. 

Alex Fergusson: I shall do so briefly, convener. 
Heaven forfend that I should lodge an amendment 
that might allow the Executive to come under 
infraction procedures—what a terrible suggestion. 

I note the comments that have been made by 
Rob Gibson, Roseanna Cunningham and the 
minister. I think that the minister is suggesting that 
most of the concerns in my amendment are 
covered by existing legislation. As members have 
said, this is extremely complex legislation and I 
would want to look carefully into that. 

Rob Gibson is happy to admit that there is a 
need for debate on the issue, which is probably 
accepted by other members. I welcome that 
heartily—there is a need for wide-ranging debate 
on the issue. However, I am slightly concerned 
that we are putting off that debate because of yet 
more impending research. If it is impending, so be 
it. Perhaps when it is published, that will be a 
better time for the debate to take place. 

I want to convince myself that what the minister 
said is correct. To give myself time to do that, I am 

happy to seek the committee’s permission to 
withdraw amendment 239 strictly on the 
understanding that the matter may be revisited at 
stage 3 should the minister’s assurances—which I 
do not doubt are genuinely meant—be in doubt. 

Amendment 239, by agreement, withdrawn. 
Amendments 211 to 219 moved—[Allan 

Wilson]—and agreed to. 
The Convener: Group 7, which is on the 

protection of wildlife and the use of snares, is quite 
lengthy. If members bear with us, we will ensure 
that everybody speaks to their amendments in the 
right order.  

Amendment 2, in the name of Eleanor Scott, is 
grouped with amendments 194, 195, 3, 196, 197, 
10, 4, 187, 198, 199, 5, 6 and 11. If amendment 4 
is agreed to, amendments 187, 198 and 199 will 
be pre-empted. 

Eleanor Scott: Amendment 2 and the other 
amendments in my name are designed to effect a 
complete ban on snaring in Scotland. The time is 
right for that. The United Kingdom is one of only 
five European Union countries that still allow 
snaring. We are probably in contravention of the 
Bern convention, which states that snares should 
be used for restraint but not to kill. 

At stage 1, we heard evidence from 
gamekeepers and others that many animals—
rabbits in particular—are usually dead when found 
in snares. We heard powerful evidence from 
animal welfare bodies about other animals that are 
found dead in snares. Snares are indiscriminate. 
They have a significant bycatch, which includes 
species such as otters and badgers as well as 
domestic pets. We know that snaring is not the 
most effective method of vermin control. Research 
by the British Association for Shooting and 
Conservation shows that 70 per cent of pest 
control is done by shooting, with snaring 
accounting for only a small percentage. 
Alternatives to snaring exist. As well as shooting, 
there are humane traps. 

Other amendments in the group fall short of 
banning snaring, but would strengthen the 
regulations that govern it. For example, they would 
lead to stops being fitted that would stop snares 
tightening and thus reduce the chance of killing 
animals. They would also lead to stricter rules on 
when people could use snares, and they would 
require the identification of snares. I will support 
those amendments if the amendments in my name 
to abolish snaring in Scotland are not agreed to. 
However, I feel that it is time to take a stand and to 
ban snaring in Scotland. Evidence from animal 
welfare organisations has shown clearly that 
snaring is cruel and unnecessary. Animals are 
paying with their suffering for our not having 
enough people on the ground to carry out proper 
vermin control. 
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I move amendment 2. 

Maureen Macmillan: The amendments in my 
name seek to regulate the use of snares, rather 
than ban them. The committee’s report recognised 
that snares are a tool in pest control and that 
responsible land managers will use them in as 
humane a manner as possible. However, to 
ensure that good practice prevails, the committee 
felt that it was necessary to regulate the use of 
snares more strictly than the bill will do as it 
stands. I believe that the Executive is also thinking 
along those lines and I look forward to hearing 
what the minister has to say. 

Amendment 194 provides for all snares to be 
fitted with a crimped stop that is targeted at the 
particular animal that the setter of the snare wants 
to catch. If snares have stops that are tailored for 
the dimensions of the target animal, non-target 
animals should not be caught and the target 
animal itself will not be able to wriggle into the 
snare and perhaps be caught round an 
inappropriate part of the body, such as the 
stomach. 

The Scottish Gamekeepers Association is happy 
with the amendment, as is BASC, whose code 
calls for free-running snares with a permanent 
stop. I am aware that the Scottish Agricultural 
Science Agency is examining such issues at 
present and that the Executive is considering how 
specific animals can be targeted. I hope that the 
minister will have some good news on that. 

Amendment 195 is about banning drag snares. I 
appreciate that this is a more controversial 
amendment and that not all land managers agree 
with it. However, I ask the minister to consider that 
some animals—especially heavier animals such 
as foxes—can move drag snares away from their 
location to where they will not be found. The 
animals can suffer agonies before dying. It is 
important to acknowledge that drag snares are not 
humane. 

Amendment 196 links the snare to the person 
who set it. Snares would be tagged with an 
individual code that would be made known to the 
landowner, agent or factor, if that is a different 
person from the setter, which would ensure that 
the legislation could be enforced. Otherwise, 
illegal snares could be disowned by their setters or 
owners and there would be no way for their 
assertions to be disproved without a surveillance 
scheme.  

11:45 
The objections to the tagging of snares lay in the 

fact that it would be expensive or would take up a 
lot of time. In fact, tags may be obtained for 7p to 
10p. They make up a small proportion of the cost 
of the snare and they are easily fitted. They would 

identify who set the snare. Any non-tagged snares 
would be deemed to be illegal and would be 
removed. Keeping a proper record of where 
snares are on an estate through tagging would 
also help with the SGA’s recommendation in its 
code of practice that an up-to-date map of where 
snares are be kept in the estate office. I note that 
the SGA is willing to comply with tagging 
provisions if required, as long as they do not 
constitute too onerous a burden. 

Amendment 197 follows on from previous 
amendments and deals with record keeping. 
When the records of where snares are set are 
passed by the snare setters to the landowner or 
manager, they should be kept safely for a 
specified period, so that an authorised person can 
check against the record on discovery of an illegal 
snare. That would protect innocent gamekeepers 
from being accused of setting illegal snares.  

Amendment 198 relates to the close physical 
inspection of snares. The bill as introduced does 
not provide for such inspection; rather, it provides 
for daily inspection with a view to dealing quickly 
with animals that have been snared. It is important 
that a physical inspection of snares is carried out, 
so that it can be ascertained whether or not the 
snares are still free running. It is important to 
check snares for rusting, which can turn a free-
running snare into a self-locking snare, as BASC 
noted in its response to the consultation.  

I ask the minister and the committee to consider 
my amendments, which I think would help 
gamekeepers. As we know, most gamekeepers 
are happy with the amendments. If they were 
agreed to, they would serve the intentions of both 
the committee and the Executive.  

Karen Gillon: Amendment 187 would make a 
relatively minor change to the snaring provisions in 
the bill. Its effect would be simply to clarify that, 
when a snare is inspected, any animal that is 
caught in it must be removed, whether it is live or 
dead. That is important because it would prevent 
future offenders from making excuses for failing to 
check their snares effectively. When animals such 
as foxes are found dead in a snare, that is 
because regular snare checks have not been 
made.  

Amendment 187 would help to clarify the 
position and it would not allow people to use the 
lack of compulsion to remove animals as an 
excuse. Requiring snare operators to remove all 
animals whether live or dead is one way of 
demonstrating that a snare has been checked. 
Equally, it may provide clear evidence of any 
failure to check snares in accordance with the law. 
Amendment 187 would remove any doubt about 
the obligation to remove all animals when a snare 
is inspected. That clarification would help to 
ensure that the bill’s other provisions clamp down 
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effectively on the abuse of snares. I intend to 
move amendment 187.  

I will not support amendments 2, 3, 4, 5, 6, 10 or 
11, because the provision of snaring, if properly 
monitored and controlled, is important in the 
countryside.  

On amendment 180, I would need to be 
convinced that the increased timescale was 
necessary, and that an extension from two years 
to three years would be a positive move and would 
not simply put more pressure on the families of 
those who are facing prosecution. In other areas 
of legislation, we have tried to speed up 
prosecutions rather than increase the time taken. I 
hope that, when she sums up, Maureen Macmillan 
will clarify why she believes that amendment 180 
is necessary. 

I am happy to support the other amendments, 
but would welcome clarification of amendment 195 
on drag snares. There are areas of Scotland in 
which it is not possible to attach a snare without 
using a weight. Perhaps we need to provide 
guidance on weights and on how to do things. 
Maureen Macmillan talked about instances in 
which a very light weight might be used, so that a 
heavy animal could be caught in the snare and 
could drag it and so be punished in an unfair and 
inhumane way. I would welcome clarification from 
the minister of whether he thinks that Maureen 
Macmillan’s proposals should be in the bill or 
whether guidance would be a more appropriate 
place for them. 

The Convener: No other member wishes to 
speak to the group. I am keen to promote best 
practice. That came out strongly in our stage 1 
report, which considered the representations from 
the animal welfare side and the estate 
management side. We could do better and there 
could be much better practice out there. We 
should look for best practice rather than good 
practice. 

I hope that the right mix of amendments is 
agreed to. I see where Eleanor Scott is coming 
from, but from our stage 1 report, a better 
approach would be to have more effective 
regulations and clear guidance so that animal 
welfare standards are raised throughout Scotland 
and there is best practice in management. I 
certainly support what is behind Maureen 
Macmillan’s amendments. 

Allan Wilson: I agree. Like you, I respect 
Eleanor Scott’s reasons for lodging the 
amendments, but disagree with the objectives that 
she is pursuing. Snares should remain available to 
land managers as a legitimate method of dealing 
with pests, but they must be used responsibly, 
professionally and in accordance with the law—the 
committee supported that approach at stage 1. 

Ultimately, such an approach has secured wide 
support because it is the right approach and will 
give the necessary additional protection to wildlife 
without unreasonably limiting the work of land 
managers. A complete ban on snares goes well 
beyond what is necessary. 

Members have heard that misuse and abuse of 
snares undoubtedly take place, but the answer to 
the problem is not to penalise and restrict land 
managers who already act in a reasonable 
manner. As Karen Gillon said, the objective must 
be to clamp down hard on those who cause the 
problem, which is what the bill does. Karen 
Gillon’s amendment 187 assists in closing a 
potential loophole in the existing proposals and I 
am happy to support it. The amendment makes it 
crystal clear that lame excuses for ignoring the law 
will simply not work in future. When a snare is 
checked, it must be cleared. If an animal is found 
in a snare—whether live or dead—and has been 
there for more than 24 hours, ipso facto, the law 
will have been broken. That is the end of the story. 
There will be no more excuses.  

I ask Eleanor Scott to seek to withdraw 
amendment 2 and not to move her other 
amendments in the group. I have made it clear 
that we are opposed to a complete ban on snares. 
Maureen Macmillan’s amendments do not seek to 
ban snares; instead, their objective is further to 
restrict and regulate the use of snares. We support 
the general principle of effective regulation and we 
want to tighten that up, which is the right way to 
address the issue. 

The provisions in the bill already give ministers a 
power to specify technical definitions and 
requirements by order. The purpose of that power 
is to allow issues such as the need for crimped 
stops on snares, which have been referred to, the 
use of drag snares and the technical differences 
between free-running and self-locking snares to be 
addressed not simply in guidance, but in 
subordinate legislation in a detailed and technical 
way that is not feasible in primary legislation. I 
think that Karen Gillon made that point. 

I suggest to Maureen Macmillan that much, if not 
all, of what she seeks to achieve—in particular, 
the use of stops or a potential ban on drag 
snares—is already a clear part of the policy 
intention that underpins the bill. The capacity 
exists to address those issues in a technical way, 
in much more detail than is possible in the bill. 
Subordinate legislation would also give Parliament 
the means to approve any such measures. 

I am not convinced by the idea of identification 
tags and obliging people to record the location of 
snares. Although I understand the proposals’ 
motivation, I am not convinced that they could 
work in reality. Such an ID system could work only 
if ID numbers were assigned and monitored 
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through a national register. The labelling of snares 
would have to be controlled in a manner that 
would be entirely disproportionate to the benefits 
for wildlife and there would be no guarantee that a 
land manager would not go out and set unlabelled 
snares in secret or that third parties would not 
steal labelled snares and misuse them. 

The bureaucracy surrounding the proposals 
means that they would impact on responsible land 
managers without doing anything to clamp down 
on those who are willing to commit offences, as 
Karen Gillon’s amendment 187 would do. What 
would such a system achieve in the long run? 
Would it be worth all the effort? As I have said, the 
issues could be addressed in a more technical and 
detailed way in subordinate legislation. 

I must argue against amendment 198, for 
reasons that I am sure the committee appreciates. 
Amendment 198 would weaken the bill by giving 
unnecessary discretion to a person who checked a 
snare and found that, for whatever reason, it had 
become a self-locking device. Maureen Macmillan 
is suggesting that, instead of there being an 
obligation to cease using the snare, as we 
propose, there should simply be a requirement to 
remove the snare “as soon as reasonably 
practicable”. That would weaken the legislation; 
we want any snare that has been turned into a 
self-locking device to be put out of use 
immediately rather than as soon as is practicable. 
I am sure that that is not what Maureen Macmillan 
intended.  

I ask Maureen Macmillan not to move 
amendment 194 or her other amendments in the 
group, because we intend to deal with the relevant 
issues more effectively and in more detail through 
subordinate legislation.  

Eleanor Scott: It is interesting to think where we 
will be in 20 years’ time and to consider how many 
of the five countries in Europe that allow snaring 
will still allow it. I suspect that, in another 
generation’s time, snaring will probably not be 
seen as an acceptable way of dealing with wildlife 
pests. 

We have heard today’s news about illegal 
practices—including the use of a gin trap—on an 
estate in the Highlands. When a gin trap is found, 
it is quite clear that an illegal act has been 
committed; it is simply a case of finding out who 
has done it. Even under the bill’s provisions, there 
will be many difficult enforcement issues in relation 
to snaring. I fully support the intention of making 
regulations more stringent, whether that is done 
through Maureen Macmillan’s amendments or 
subordinate legislation. There will be enforcement 
issues and I think that a complete ban would make 
matters much clearer. 

I sense that there is not a lot of support for 
amendment 2, but I still intend to press it. 

The Convener: The question is, that 
amendment 2 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
FOR 
Scott, Eleanor (Highlands and Islands) (Green) 

AGAINST 
Boyack, Sarah (Edinburgh Central) (Lab) 
Cunningham, Roseanna (Perth) (SNP) 
Gibson, Rob (Highlands and Islands) (SNP) 
Gillon, Karen (Clydesdale) (Lab) 
Johnstone, Alex (North East Scotland) (Con) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
Morrison, Mr Alasdair (Western Isles) (Lab) 
Radcliffe, Nora (Gordon) (LD) 

The Convener: The result of the division is: For 
1, Against 8, Abstentions 0. 

Amendment 2 disagreed to. 

Amendments 194, 195, 3, 196, 197 and 10 not 
moved. 

12:00 
The Convener: Amendment 4 has been 

debated with amendment 2. I remind members 
that, if amendment 4 is agreed to, I will not be able 
to call amendments 187, 198 and 199. 

Amendment 4 not moved. 

The Convener: That saves that problem. 

Amendment 187 moved—[Karen Gillon]—and 
agreed to. 

Amendments 198, 199, 5 and 6 not moved. 

The Convener: Although I want us to crack on, I 
think that it might be helpful to take a two-minute 
comfort break. [Interruption.] I know that members 
want to crack on, but I do not for the moment. 

12:02 
Meeting suspended. 

12:10 
On resuming— 

The Convener: Amendment 220, in the name of 
the minister, is grouped with amendments 200, 
240, 241, 242 and 233. 

Allan Wilson: The issue of non-native species 
is very important. As a result, last August, the 
Executive carried out a preliminary consultation on 
the legislative elements that were highlighted in 
the Great Britain review of non-native species 
policy. The consultation was designed to allow 
important measures to be taken up in the bill. That 
approach, together with our full participation in the 
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18-month-long GB review of non-native species, 
demonstrates our serious commitment to tackling 
the problems posed by invasive non-native plants 
and animals. 

Last August, I also announced that we would 
consult this year on non-statutory measures such 
as improved prevention and monitoring methods, 
better detection and surveillance procedures and a 
targeted education and awareness programme. 
That is further evidence not just that we recognise 
the problem but that we are determined to put 
equally important and effective solutions in place. 
Part of that approach will be to ensure that public 
and trade interests are fully aware of the risks 
posed by invasive non-native species and that 
they are informed about what they can do to 
minimise their spread. 

It is also appropriate to point out that non-native 
issues are not uniquely Scottish. The problem is 
internationally recognised; indeed, it was 
highlighted in the 1992 Rio convention, which we 
will discuss later. It will benefit all three GB 
Administrations if we undertake the work in close 
consultation—perhaps even in collaboration—with 
English and Welsh interests. Amendment 220 is 
our initial response in that respect and we will 
consult more fully on the remaining aspects of the 
GB review. 

Amendment 220 seeks to ensure that section 14 
of the Wildlife and Countryside Act 1981 prohibits 
hybrid non-native animals from being released or 
allowed to escape from captivity and the growing 
of hybrid non-native plants in the wild. It also 
modifies the offence of releasing non-native 
animal species that are listed in schedule 9 to the 
1981 act and their hybrids. There are ambiguities 
about how the offence should be interpreted—for 
example, in relation to pumas roaming the north 
Ayrshire countryside—and the new wording will 
ensure that they are removed. 

Amendment 220 also provides ministers with a 
discretionary power to issue or approve guidance 
on non-native species. As I have indicated, there 
are some wider aspects to the GB review on non-
native species—on which I will consult in March—
on which any further thoughts that stakeholders 
might have will be helpful. Much of amendment 
220 has been influenced by the views of interested 
parties and I believe that it goes a considerable 
way towards addressing the concerns that they 
and others have expressed. 

The first part of amendment 242, in the name of 
Mark Ruskell, would impose on SNH a 
requirement to take action on discovery of non-
native species that in its view pose an actual or 
potential threat to the conservation of flora and 
fauna. However, the problem with that very wide-
ranging measure is that it relates to any area. As 
that term is undefined, it could be argued that it 

includes a very small area of land such as 
someone’s garden. As a result, I believe that the 
amendment is disproportionate to the problem. If 
amendment 242 were accepted, there would be a 
considerable burden on SNH. Much more could be 
gained through SNH developing an education and 
awareness strategy, which is already a feature of 
the GB review findings. 

As for the second part of amendment 242, SNH 
already has the necessary powers to enter into 
management agreements with the owners or 
occupiers of sites of special scientific interest in 
order to control non-natives that pose a threat to 
features of special interest. I believe that that is 
the priority in addressing this issue. 

As members are aware, the bill seeks to give 
Scottish ministers the last-resort power to make 
land management orders. Such orders could be 
used to deal with non-native species that impact 
on an SSSI where the management agreement 
solution has proven to be ineffective. 

I agree with the general intention behind 
amendment 241, in the name of Mark Ruskell, 
which would prohibit the selling, transporting, 
advertising for sale or purchase of non-native plant 
species listed in part II of schedule 9 to the 1981 
act. Indeed, I acknowledge that a number of the 
bodies that we consulted supported elements of 
the proposal, particularly in relation to schedule 9 
species. However, I believe that it must be 
considered against other proposed measures. 
Having accepted the principle, I invite Mark 
Ruskell not to move amendment 241, as that will 
allow us to consider the matter further with the 
prospect of an amendment being lodged at stage 
3. 

12:15 
Amendment 240 seeks to prohibit the release or 

escape into the wild of animals that are not 
ordinarily resident in, or not regular visitors to, 
parts of Scotland. I recognise the fact that native 
species could cause difficulties if moved outwith 
their natural range; however, the amendment 
duplicates the existing power in the 1981 act that 
allows ministers to add species to or remove 
species from schedule 9. That power allows 
control of the damage that is caused by certain 
species in parts of the country where they are not 
native—notably the hedgehog problem in the 
Uists. The most effective way of preventing the 
spread of invasive non-native species is through 
education and guidance. We consider amendment 
240 to be unnecessary, as it would duplicate an 
existing power. We propose to expand on our 
current work in education and guidance on the 
release of non-native species into our 
environment. 

 

665



765  25 FEBRUARY 2004  766 

Amendment 200 seeks to create an offence of 
allowing—that is the operative and problematic 
term—any schedule 9 plant to grow. Such a 
provision would be disproportionate. It would 
create an offence of people having a non-native 
species on their land through no fault of their own. 
Any person who was aware of any non-native 
species growing anywhere would, arguably, be 
allowing it to grow and therefore be guilty of an 
offence. I am sure that Maureen Macmillan will 
agree that that is both excessive and unworkable. 
On that basis, we also resist amendment 233, 
although I understand where it is coming from. 
Everything else that I have mentioned is designed 
to tackle the problems of non-native species and 
prevent their growth and future release into our 
environment, whether they are plants or animals. 

I ask Mark Ruskell not to move amendments 
242, 241 and 233 on the proviso that we will 
consider amendment 241 further with the prospect 
of lodging an amendment at stage 3. I ask Nora 
Radcliffe not to move amendment 240 on the 
basis of the assurances that I have given her on 
that. I ask Maureen Macmillan not to move 
amendment 200 because of the inclusion of the 
term “allows”. 

I move amendment 220. 

Maureen Macmillan: Amendment 200 is about 
a specific plant—a toxic non-native species called 
giant hogweed. I lodged the amendment to clarify 
whether there are, or will be through the bill, 
adequate sanctions against those who negligently 
harbour the plant on their land. The minister has 
talked about introducing a species, but what if it is 
there already and is allowed to spread? How do 
we get rid of it? Giant hogweed is a noxious plant 
with irritant sap that can cause chronic skin 
conditions. It is proliferating on the southern shore 
of the Moray firth, particularly along watercourses. 
I am sure that the situation is replicated in other 
parts of Scotland. 

Although it is an offence to introduce giant 
hogweed into the wild, there is no duty on 
someone to eradicate it from their land if it finds its 
way there by colonisation. It seems that local 
authorities have a duty to control it only to protect 
the amenity of a public area—they do not have a 
duty to do anything about it if it is on private land, 
although that is mostly where it exists. That has 
implications for rights of access to the countryside. 
I seek clarification from the minister. Does he 
agree that the eradication of giant hogweed is not 
being satisfactorily addressed? Does he agree 
that a duty should be placed on landowners to 
eradicate giant hogweed from their land once they 
have been informed that it is there? 

Nora Radcliffe: Amendment 240 intends to 
capture instances of species that could be 
described as native causing environmental 

damage. We are able to deal with non-native 
species but, with native species, it can be a case 
of the right thing in the wrong place, where it could 
cause damage. Something that is native to one 
part of Britain that is shifted to another area could 
have adverse consequences on the flora and 
fauna that are already there.  

I would appreciate it if the minister could explain 
a bit more fully how ministers are currently able to 
designate any species. I was not entirely clear 
about what the minister said about how things are 
dealt with now in that regard. If he can satisfy me 
on that point, I will not move my amendment, but I 
think that there is a problem with moving species 
to a place to which they would not naturally 
migrate. Convener, is it appropriate to get 
clarification on that now? 

The Convener: We will get a winding-up speech 
from the minister in a couple of minutes. I was 
going to put your and Maureen Macmillan’s 
questions to him before asking you whether you 
wish to press your amendments.  

Nora Radcliffe: That is fine—I will get that 
clarification later on.  

The Convener: Is that everything that you wish 
to say at this point? 

Nora Radcliffe: I will add that I am pleased that 
the Executive will come back with something at 
stage 3 in relation to some of Mark Ruskell’s 
proposals. I was a bit bothered about amendment 
242, which is about how established, invasive non-
native species are dealt with. If I correctly heard 
what the minister said, all that we can do to 
encourage the eradication of such species would 
be in or around SSSIs. I would like clarification 
about that. There may be some cases in which the 
species in question is located somewhere remote 
from an SSSI but where it would still be a good 
idea to get rid of it.  

Mr Ruskell: Members might be aware of “Plant 
Diversity Challenge”, the UK’s response to the 
global strategy for plant conservation, which came 
about as a result of the Rio summit, as the 
minister said. The Scottish Executive has signed 
up to the strategy. Target 10 out of 18 is headed 
“Controlling non-native invasive species”. The 
response document says that one of the on-going 
actions is 
“Responding to the Defra Review of Non-native Species 
Policy”.  

The three amendments that I have lodged in this 
group, amendments 241, 242 and 233, relate 
directly to the target in the response document, 
and to the recommendations that stemmed from 
DEFRA’s review. We would really only be 
implementing what has already been discussed, 
consulted on and agreed.  
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Amendment 242 would tackle the existing 
problem of non-native invasive species and put 
some important powers in place. Amendments 
241 and 233 are essentially preventive measures 
to stop more problems arising in future. The bill 
gives us an opportunity to get ahead of other 
countries in the UK and to put into legislation 
something positive to tackle the problem of non-
native invasive species. As Maureen Macmillan 
has already spelled out, they are a threat. Giant 
hogweed, for example, is not just an ecological 
problem; it is a public health problem, and a costly 
one at that. In 1999, it cost about £3 million to 
tackle the invasiveness of the Australian swamp 
stonecrop species. Such expenditure will rise over 
time if we fail to tackle this important and costly 
issue. I remember from my time as a conservation 
volunteer that many of our activities involved 
clearing out non-native invasive species that were 
taking over woodlands, ponds and other important 
habitats.  

There is currently not much provision to 
encourage or require the eradication of non-native 
invasive species apart from in SSSIs, as the 
minister has already outlined. Amendment 242 
would allow SNH to notify owners and occupiers of 
land, wherever that land is, of the problem that 
exists there, to offer them management 
agreements and to encourage action to remove 
and reduce the threat from the species concerned. 
If such an agreement were refused or breached, 
the amendment would further allow SNH to seek a 
land management order to ensure that the 
necessary actions were taken. Such an order 
would be like an SSSI-related order. It would be 
subject to ministerial approval and rights of 
appeal.  

Amendment 242 would retain the general 
principle of the bill that conservation actions 
should be carried out by owners or occupiers 
voluntarily in the first instance, assisted by positive 
management agreements. However, the 
amendment would provide the last-resort measure 
of a land management order, under which action 
would be absolutely necessary, voluntary 
measures having been refused or agreements 
having been breached. 

Amendment 241 would prohibit the sale of a 
limited range of dangerous non-native species. It 
is a preventive measure, which would apply the 
precautionary principle. It is about ensuring that 
we are not building up costly problems for the 
future. Members might think that gardeners might 
have a problem with it, because some of the non-
native species are garden species. In fact, the 
amendment is supported by the likes of the 
Garden Centre Association, the Royal Horticultural 
Society, the Horticultural Trades Association and 
the Ornamental Aquatic Trade Association. Many 
of those organisations already advise their 

members that they should not be stocking the 
plants concerned. There is therefore not a problem 
with the amendment from the point of view of the 
gardening trade, which is quite happy with it.  

Amendment 233 is related. It seeks to extend 
the list of relevant species. Currently, only four 
species are listed under the 1981 act, and we 
need to tackle more of them than that. The list is 
uncontroversial, and it omits those species whose 
inclusion would be a problem for the horticultural 
industry, including rhododendrons and Spanish 
bluebells.  

The Convener: This has been a fairly elevated 
debate. We now cross to the minister. There have 
been a number of requests for reassurance and 
clarification, which I would ask the minister to 
address.  

Allan Wilson: I will deal with the last point first. 
If amendment 242 actually said what Mark Ruskell 
was proposing, we would not have had the 
problem with it that we do. The amendment would 
impose duties on SNH in relation to any area of 
land anywhere in Scotland where there is 
“an actual or potential threat”. 

It says that SNH 
“must notify any owner or occupier of that area of land.” 

It adds: 
“Where any such notification has been issued, SNH must 

consider whether to enter into a management agreement 
with any owners or occupier of the land specified”. 

In our view, those duties are disproportionate to 
the problem. Mark Ruskell mentions cost. I must 
have regard to the proportionality of cost versus 
benefit, not only as concerns the operation of 
SNH, but as concerns the other regulators in this 
area, including SEPA and local authorities. Mark 
Ruskell has raised one example, and has put a 
potential price tag of £3 million on efforts 
undertaken in another part of the world. It is not 
just about the powers. Indeed, I would argue that 
the relevant powers already exist, although we are 
increasing those powers and we are putting a 
greater focus on education and guidance and on 
preventing future releases of non-native animals 
or plants into the environment, so as to prevent 
future generations from experiencing the problems 
that we have experienced.  

The Executive, the committee and the 
Parliament must have regard to the prospective 
cost of addressing problems with non-native 
species in various parts of the country and to the 
proportionality of the cost and the benefit of so 
doing. That is why we cannot support proposals 
that would impose duties and obligations on local 
authorities to address various eventualities at an 
undue and disproportionate cost. That is nothing 
to do with the powers; it is to do with having the 
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necessary back-up and financial resources to 
utilise those powers to greatest effect. Inevitably, 
that means that SEPA, SNH or the local authority 
in the area where the problem exists must carry 
out a prioritisation process. 

12:30 
It is my understanding that Nora Radcliffe 

supports my comments. If, like me, she is intent on 
addressing questions such as the Uist hedgehogs, 
we have to utilise powers that allow us to take 
action on non-native species such as those 
predating hedgehogs that are feeding on the eggs 
of protected bird species. However, in that light, 
amendment 240 would present us with difficulties 
over prosecution and would duplicate an existing 
power in the 1981 act that allows us to amend the 
list of species in schedule 9. That power controls 
the damage that certain species can cause in 
certain parts of the country. I am not clear about 
what Nora is arguing. If she agrees with my 
position, amendment 240 is unnecessary. Is she 
saying that she does not wish to deal with the 
proliferation of non-native species in that way? In 
any event, I am clear about our proposals and feel 
that amendment 240 would duplicate an existing 
power. 

As for amendment 233, which seeks to amend 
schedule 9 to the 1981 act, it is appropriate that 
we consider that list of species in the light of the 
analysis of the GB-Scottish consultation process 
to which I referred. As that consideration is under 
way, I ask Mark Ruskell not to move amendments 
242 and 233 and I will come back to him on 
amendment 241. 

The Convener: Nora, are you seeking some 
final clarification? 

Nora Radcliffe: I am trying to sort out where 
Allan Wilson and I are on this matter. The minister 
appears to be saying that we can do something 
about non-native species once they have been 
released and become a threat. However, I am 
saying that we should tell people not to release 
such species in the first place. 

Allan Wilson: Absolutely. Indeed, I have said 
the same thing by pointing out that we are seeking 
to improve education and will issue guidance and 
codes by which SNH can implement that 
guidance. However, we already have powers to 
deal with non-native species that have been 
released into the environment and we do not wish 
those to be duplicated. 

The Convener: Does that clarify the point, 
Nora? 

Nora Radcliffe: If I do not move amendment 
240 now, can I come back and have a discussion 
about the issue later if I want to? 

The Convener: Yes, at stage 3. 

Nora Radcliffe: Right. 

Mr Ruskell: I seek some clarification from the 
minister on amendment 233. Although I welcome 
his comments, will he provide a timetable for the 
review of the list of species in schedule 9? I am 
willing not to move my amendments if he can do 
so. 

Allan Wilson: The review will take place in 
March. 

The Convener: March 2004? 

Allan Wilson: Yes. 

The Convener: Mark, you can interpret that as 
a hit if you want to. 

Amendment 220 agreed to. 

Amendments 200, 240 to 242, 192 and 11 not 
moved. 

The Convener: Amendment 243, in the name of 
Alex Johnstone, is in a group on its own. 

Alex Johnstone: The primary purpose behind 
amendment 243 is one that I have pursued with 
previous amendments on previous days. The 
amendment aims to smooth the path of 
relationships between landowners and people with 
conservation interests in the land, and deals 
specifically with those who have licences to 
approach nest sites and to engage in specific 
activities. It aims to ensure that landowners of land 
on which nests are sited have advance notice that 
people are likely to approach nest sites. 

Two types of people might approach such sites. 
First, people who are taking advantage of the 
access legislation that is now in place might 
accidentally approach nest sites. Secondly, people 
might wish to approach nest sites to engage in 
activities that are currently illegal or that will 
become illegal with enactment of the bill. In such 
cases, the only person who could police matters 
would, in many circumstances, be the owner of the 
land on which the nests are sited. As a result, 
advance notice of whether an individual intends to 
approach a nest site for a specific legal purpose 
would be advantageous to the landowner. 

Two specific instances are included in 
amendment 243, the second of which relates to 
the ringing of birds. A 48-hour time limit is 
included, which would give landowners adequate 
and proper notice that a person intends to 
approach a nest for the purpose that is mentioned. 
The first provision does not include that time limit, 
so that anyone who wished to make what might be 
described as an unannounced visit to a nest site 
could still do so as long as they let the landowner 
know that they were going to make that visit. 
Consequently, the amendment would help to 
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smooth relationships and help with policing of the 
eventual act and other legislation by landowners, 
most of whom are keen to co-operate as much as 
they can with such legislation. 

I move amendment 243. 

Rob Gibson: Amendment 243 seeks to require 
licensing authorities to make it a condition of any 
or all licences issued under section 16 of the 
Wildlife and Countryside Act 1981 that notice of 
visits be given to an owner or occupier. That might 
be appropriate in some cases, but it might not be 
in others. The matter must be for the licensing 
authority to determine in issuing licences. 
Circumstances in which requiring such notice 
would not be appropriate include those in which an 
activity is lawful within a person’s statutory access 
rights, as specified in the Land Reform (Scotland) 
Act 2003. In other circumstances, the potential 
licence holder may have no reason to know, or no 
power to find out, who the owners or occupiers 
are, and may engage in an activity without 
interfering with any legitimate land management 
activity. Furthermore, there are circumstances in 
which the timing of a visit cannot be predicted 
because of, for example, the weather or biological 
factors or in which a licensing authority or licence 
holder wishes to ensure the confidentiality of work 
and/or a site. Amendment 243 is far too broadly 
drawn in respect of what it might exclude. 

Karen Gillon: I understand where Alex 
Johnstone is coming from, but I have a slight 
concern that giving people 48 hours’ notice would 
potentially allow people who have committed 
crimes to get rid of evidence. I know that there are 
issues relating to personal safety if guns are being 
used for foxes, that people going unannounced on 
to land might put themselves in personal danger 
and that there are issues relating to how people 
are notified. I would probably be happy with the 
first part of amendment 243, but I am slightly less 
happy with the second part of it, which would allow 
people to have 48 hours’ notice of visits, which 
might allow an unscrupulous landowner to get rid 
of evidence that could lead to a prosecution. 

Allan Wilson: I have sympathy with Alex 
Johnstone’s view, but we should not include such 
a provision in the primary legislation. That would 
not be the right way to achieve his objective. If any 
of our officials intended to go on to land with the 
proper licence for a purpose such as those that 
have been described, I would expect them to 
notify the landowner of their prospective 
presence—indeed, I would insist on it. Whether it 
would be appropriate to give 48 hours’ notice is a 
moot point and I share Karen Gillon’s concern 
about that. I would be surprised if SNH did not 
also share that concern, not least because it is 
only right—given that we expect co-operation from 
land managers in relation to protection of 

protected species, rare birds’ eggs and so on—
that we should be proactive in preventing criminal 
elements from exploiting vast open spaces without 
being detected. 

I share Rob Gibson’s concern about access for 
leisure and recreation, which is of course provided 
for by the Land Reform (Scotland) Act 2003. 
Amendment 243 would cut across that legislation. 
Perhaps we should have a chat about the matter 
between now and stage 3, but I ask Alex 
Johnstone to seek to withdraw the amendment at 
this stage. I am sure that we can secure what he 
seeks by means other than primary legislation. 

Alex Johnstone: I am interested in the 
minister’s suggestion that the intention of 
amendment 243 could be achieved without the 
provision’s inclusion in the primary legislation, so I 
will take the opportunity to withdraw the 
amendment with the committee’s approval and I 
will discuss the matter with the minister before 
stage 3. 

Amendment 243, by agreement, withdrawn. 

Amendment 7 moved—[Nora Radcliffe]—and 
agreed to. 

Amendments 174 to 176 moved—[Allan 
Wilson]—and agreed to. 

The Convener: Amendment 221, in the name of 
the minister, is grouped with amendments 222 to 
225. 

Allan Wilson: These are minor amendments, 
some of which we have discussed already. The 
most important one is amendment 225, which 
makes it absolutely clear that a wildlife inspector 
does not have the power to enter a dwelling 
except in specific circumstances. The amendment 
will dispel any doubt about that point. 

I move amendment 221. 

Amendment 221 agreed to. 

Amendments 222 to 225 moved—[Allan 
Wilson]—and agreed to. 

The Convener: Amendment 180, in the name of 
Maureen Macmillan, is grouped with amendments 
188, 185, 185A, 189, 190 and 186. 

12:45 
Maureen Macmillan: Amendment 180 seeks to 

make a change to section 20 of the Wildlife and 
Countryside Act 1981 to bring it into line with the 
provisions in section 47 of the bill. The effect is to 
standardise the overall time limit within which 
summary prosecutions must be brought. If the 
amendment is accepted, the limit will be three 
years from the date on which the offence was 
committed. The current discrepancy between the 
two-year limit for wildlife crime offences and the 
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three-year limit in cases relating to sites of special 
scientific interest will be removed. A provision that 
covers continuous contraventions will also be 
available in both situations. The change is 
important because simple consistency between 
the related provisions in the bill and the 1981 act 
will help the police and prosecutors in a practical 
way. 

Some of the other amendments in the group are 
mutually exclusive. Alasdair Morrison’s 
amendment 185, which proposes a ceiling of 
£40,000 on the statutory maximum fine, is worth 
supporting. I am not convinced about the open-
ended fine, although both arguments have merits. 
On the amendments that have been lodged by 
Roseanna Cunningham, I am slightly anxious 
about the principle of aggravated offences. The 
way ahead is perhaps to train and educate 
prosecutors better rather than to attach flags or 
tags to offences that would make them aggravated 
offences in particular circumstances. 

I move amendment 180. 

The Convener: Roseanna Cunningham is not 
here. Would any member like to speak to 
amendments 188, 185A, 189 and 190? 

Rob Gibson: I will speak to amendments 188 
and 185A together. They would not negate 
amendment 185, for which we have yet to hear the 
arguments, but add to it. The three amendments 
seek to amend the proposed penalty regime for 
offences under part I of the Wildlife and 
Countryside Act 1981. Amendment 185, in the 
name of Alasdair Morrison, proposes a significant 
increase in the fines that are available for 
summary conviction for an offence under section 
14, which is on the introduction of non-native 
species. Such an offence is a serious matter, 
which could result in expensive and/or difficult 
remedial action, as we discussed earlier. It is 
therefore appropriate to try to measure that. 

I note that we took the view that much more 
severe penalties ought to be applied in relation to 
the Protection of Badgers Act 1992; we agreed to 
Sylvia Jackson’s amendment 238 earlier. We 
believe that the circumstances that I mentioned 
also require such an approach, and amendments 
188 and 185A seek to build on that. 

The Convener: I call Alasdair Morrison to speak 
to amendments 185, 186— 

Rob Gibson: Sorry—I did not deal with 
amendments 189 and 190. I beg your pardon. 

Amendment 189 is, again, about how SSSI-
related offences would be related to protected 
species. We believe that both offences ought to be 
treated equally. If there is no financial gain from a 
crime—for example, obsessive egg collecting—a 
prosecutor might point out that fines of any size 

are no deterrent to such offenders. However, egg 
collectors often spend large sums of money on 
their hobby. In such cases, a prosecutor may 
recommend a custodial sentence. In any case, 
amendment 189 would leave the decision on 
penalties entirely in the hands of the courts and 
would strengthen their sentencing power. 

On amendment 190, section 21 of the Wildlife 
and Countryside Act 1981 sets the penalties that a 
court may impose on a person who is convicted of 
an offence under part I of the 1981 act, which 
deals with wildlife crime. The penalties were 
recently updated to include prison sentences. In 
parallel to that, section 47(1) of the bill will require 
courts to determine the penalties for SSSI-related 
offences with regard to any actual or potential 
financial gain. That proposal is welcome and I 
hope that it is supported. Amendment 189 seeks 
to apply the same principle to the offences that I 
mentioned previously. However, amendment 190 
seeks to widen that consideration to include the 
concept of conservation impact. That would mean 
that prosecutors may make submissions about a 
crime’s actual or potential effect on the 
conservation of species and the courts would have 
to take that into account. 

Mr Morrison: Amendment 185 deals directly 
with offences involving invasive non-native 
species. We have had an extensive debate on the 
issue of non-native species and the damage that 
they can do to native ecosystems and economic 
interests. The crucial point that I want to 
emphasise is that the release of damaging 
invasive species—animal and plant—should be 
regarded as a form of environmental pollution. 
That type of pollution is particularly harmful 
because it reproduces itself and spreads, causing 
persisting or expanding damage. The Executive 
has made clear its firm commitment to tackling 
significant environmental and pollution offences by 
providing an exceptional statutory maximum 
penalty on summary conviction. 

That commitment, which I support, was part of 
the series of green-thread commitments that were 
outlined in the partnership agreement. The 
Executive’s commitment was reflected by the 
minister’s decision to increase the maximum fine 
for SSSI-related offences from £20,000 to 
£40,000. A £40,000 summary penalty for offences 
involving non-native species is entirely consistent 
with the Executive’s overall approach, which I 
believe is correct. The release of invasive species 
is a serious offence and the courts should be able 
to deal with it by applying a higher than normal 
penalty. 

The second part of amendment 185, which 
deals with offences relating to wildlife inspectors, 
is simply a restatement of the existing provision in 
the bill dealing with offences under proposed new 
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section 19ZC of the Wildlife and Countryside Act 
1981. The restatement seeks to keep such 
offences separate from offences that are related to 
non-native species and the new £40,000 penalty. 
Amendment 185 would significantly enhance the 
bill; it would provide for an increased penalty for 
offences related to non-native species while 
carrying forward an existing Executive proposal on 
wildlife inspectors, which I am happy to support. 

Amendment 186 seeks to correct an omission 
from the Deer (Scotland) Act 1996. I think that we 
all recognise that deer numbers need to be 
properly managed. The killing of deer is a 
necessary activity, whether for sport, to prevent 
damage to crops, woodlands and the environment 
or to provide high quality venison—which should, 
of course, be part of any balanced diet. However, 
it is important that deer be killed humanely. For 
that reason, the only legal method of killing deer is 
by shooting. The Deer Commission for Scotland 
provides best practice guidance that helps to 
ensure that shooting is done as cleanly as 
possible to minimise suffering. 

Unfortunately, although the 1996 act makes it 
illegal to kill deer by other means, there is 
currently no penalty if such an offence is 
committed. At present, it is perfectly possible to be 
convicted of the offence of killing deer by using, for 
example, a crossbow or an illegal snare but the 
sheriff in such cases cannot impose any penalty. 
That is a particularly odd situation. I am sure that 
the minister will clarify the matter, but apparently it 
is the result of a drafting error and an oversight 
when deer legislation was consolidated eight 
years ago. Whatever the cause, it is time to put 
things right. In keeping with the overall spirit of the 
bill, amendment 186 would contribute to ensuring 
that the management of Scotland’s wild deer is 
carried out in the most appropriate and humane 
manner and that appropriate sanctions are applied 
when that does not happen. 

Allan Wilson: We welcome Maureen 
Macmillan’s amendment 180. We all acknowledge 
the value of consistency in closely related pieces 
of legislation. Everything that we are doing was 
recently discussed at the police wildlife officers 
and procurators fiscal conference at Tulliallan. I 
was present at the conference for the third year in 
a row, and I know that what we are doing is 
welcomed by those law enforcement officers and 
others who are at the coalface, trying to do the job 
of protecting wildlife. Amendment 180 is a helpful 
contribution. Although Karen Gillon raised some 
doubts about the amendment, I do not believe it to 
be unfair because it would not subject offenders or 
courts to any additional costs or stress. The point 
is to give the police more time to investigate fully 
and report wildlife offences to the fiscals. 

I am also grateful to Alasdair Morrison for 
lodging amendment 185. It is important that the 

penalty for an offence should be proportionate to 
the nature of the crime and £40,000 is the right 
level of fine for the offence in question, for all the 
reasons that he has explained. I do not want to go 
into them again, but it is also important that the 
amendment distinguishes the new offence of 
obstructing a wildlife inspector. The amendment is 
right and I am pleased to support it on both 
counts. 

I move on to the issue of distinguishing between 
different levels of offence in relation to 
amendments 185A and 188. The point of the first 
of those amendments is to increase across the 
board the penalties that are available for all wildlife 
offences under the Wildlife and Countryside Act 
1981. I can understand the superficial attraction of 
amendment 185A. We all abhor wildlife crime, not 
least badger baiting, to which Rob Gibson 
referred. We have certainly made that clear 
consistently during the time that I have been in the 
job. Less than a year ago, we introduced custodial 
sentences for the first time for wildlife offences 
through the Criminal Justice (Scotland) Act 2003. 

However, we have to keep a sense of 
proportion. There are significant penalties and 
they have been increased. Arguably, those 
tougher sanctions are working and are having an 
effect on some of our more notorious criminals, 
including egg collectors. However, I do not believe 
that there is a credible case for a general increase 
without hard evidence of real problems with the 
current penalties. I am not convinced that such 
evidence exists. In fact, all the evidence shows the 
contrary: it shows that the current system is 
working well. 

Under the bill, the destruction of an SSSI could 
be dealt with on indictment, attracting an unlimited 
fine, and releasing destructive alien species can 
already be dealt with in the same way. It can also 
attract a two-year prison term as well as or as an 
alternative to a fine. 

We have to ask whether every offence would 
have to be treated in that way. I understand where 
Rob Gibson is coming from—the issue is 
important to me, too. However, I am sure he would 
agree that not every wildlife offence is on a par 
with the destruction of a unique SSSI, setting dogs 
on badgers or releasing something into the wild 
that has implications for future generations. We 
need to keep a sense of proportion. 

Roseanna Cunningham’s amendments 185A 
and 188 would also have an unfortunate side 
effect, in that they would incidentally remove the 
power that the courts have at present to impose a 
separate fine for each illegal specimen seized in, 
for example, an egg-collecting case. Although that 
side effect is unintentional, we would argue 
against taking away the power to build up the fine 
for the different specimens in relation to which 
prosecution takes place. 
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13:00 
Amendments 189 and 190 are also superficially 

attractive—penalties should certainly reflect the 
significance of the offence. However, the fact is 
that Scotland’s Procurator Fiscal Service is 
capable of setting out effective prosecution cases 
in a way that will automatically highlight issues 
such as financial gain and the conservation 
impact—such information is fundamental to 
explaining the significance of what the accused is 
alleged to have done. That will inevitably form part 
of the picture that the sheriff takes into account in 
sentencing. 

A specific requirement for courts to take into 
account financial motivation in SSSI offences has 
been included in the bill in order to highlight the 
particular scenario in which someone destroys a 
natural feature to make substantial financial gain—
such as when someone bulldozes part of an SSSI 
to build houses. That is an appropriate and 
proportionate response in an SSSI context, but we 
do not see a clear justification for similar provision 
elsewhere. I could go on, but I will not. It is a 
question of what is led in evidence by the 
procurator fiscal, which the judiciary would then 
take into account in sentencing. 

I understand that the measure proposed in the 
amendments is unlikely to be welcomed by the 
Scottish Court Service, and it is not something that 
the law enforcement people are asking us to do. I 
would be very cautious about applying such a 
provision across the board to all wildlife offences. 
We are getting into arguments about aggravated 
offences that we have got into in other areas of 
law and order, with which I know the convener is 
familiar. The best way in which to proceed would 
be for amendments 189 and 190 not to be moved. 

I will say a few words in support of amendment 
186, which is Alasdair Morrison’s amendment on 
deer. He is correct in identifying a drafting error as 
the root of the problem. We welcome the 
opportunity to restore the missing penalty 
provision. I think that members would agree that 
there is little point in having an offence if there is 
no penalty to impose when the offence is 
committed. We are pleased to support amendment 
186. 

Maureen Macmillan: I will press amendment 
180, since the minister has given it such a 
welcome. 

In respect of Roseanna Cunningham’s 
amendments 189 and 190, it is important not only 
for procurators fiscal but for sheriffs to be aware of 
the issues. I would like there to be training and 
education for sheriffs, as well as for fiscals. I 
realise that that is not within the minister’s remit, 
but perhaps it is an issue that another committee 
can consider. 

I support Alasdair Morrison’s amendment 185, 
but not Roseanna Cunningham’s amendments. 

Amendment 180 agreed to. 

Amendment 188 not moved. 

Amendment 185 moved—[Mr Alasdair 
Morrison]. 

Amendment 185A not moved. 

Amendment 185 agreed to. 

Amendments 189, 190 and 12 not moved. 

The Convener: Amendment 230, in the name of 
the minister, is grouped with amendments 181, 
231, 182 and 232. 

Allan Wilson: The important point that is 
addressed by all these amendments is the need to 
ensure that changes to the schedules to the 1981 
act are informed by solid scientific advice. 

Nora Radcliffe’s amendments 181 and 182 are 
clearly driven by a fear of what some future 
Executive may do. I do not think that that fear is 
serious. It is important to note that no minister is in 
a position to make such changes in secret or 
without regard to the views of interested parties. It 
is inherent in the system of government that we 
are establishing in Scotland that all those who are 
involved must be consulted whenever a change of 
this nature is proposed. The bill is a prime 
example of that principle at work and I would 
argue that, to date, it has been a very successful 
example. 

I am happy for a formal requirement to consult 
SNH to be written into the legislation. Amendment 
231 would restore the role of the Joint Nature 
Conservation Committee, which had been 
removed in error from section 22 of the 1981 act. 
However, it is not sensible or useful to impose 
additional burdens when those are not justified. 

An arrangement that requires formal advice from 
SNH and gives Parliament the opportunity to annul 
any order is an efficient means of dealing with 
changes to schedules. Wider consultation with 
other interests will inevitably happen. We carried 
out such consultation when we added the 
capercaillie to schedule 1. Consultations and 
consultation responses will continue to be in the 
public domain, as they are at present. Members of 
the Parliament can hold me or any other minister 
to account if they think that we have unreasonably 
ignored evidence or important arguments. That is 
the nature of the new Parliament that we have set 
up. I argue that the system is effective and 
economical and does not need the unnecessary 
additions or details that amendments 181 and 182 
would impose. I ask Nora Radcliffe not to move 
those amendments. 

I move amendment 230. 
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Nora Radcliffe: As the minister said, 
amendment 181 outlines what would be good 
practice and what we would expect to happen. It 
may be better to take a belt-and-braces approach 
and to have that laid down in legislation, given that 
in future there may be a less committed ministerial 
team. 

The Convener: I know that members are anxious 
to leave, but we have one more item on our 
agenda that we must deal with.  

Before we move on, we must decide whether to 
deal with amendments relating to the protection of 
fossils now or next week. Are members happy to 
continue consideration of the bill next week? 

Amendment 182 asks that orders varying 
schedules should be dealt with under the 
affirmative rather than the negative procedure. 
The committee thought that the affirmative 
procedure might be better for doing that, because 
of the increased scrutiny that it allows. 

Members indicated agreement. 

The Convener: I thank members, the minister 
and his officials. We are not yet quite finished with 
the bill, but we will ensure that we scrutinise the 
rest of it next week. 

I welcome amendments 230 and 231. I do not want us to skip the last item on our 
agenda, which will be taken in private. I hope 
fervently that at least four colleagues will stay for 
the last five minutes of the meeting. 

Allan Wilson: The negative procedure is 
perfectly adequate in the hypothetical 
circumstances that have been outlined. I do not 
think that imposing additional requirements in the 
bill is useful or necessary. I hope that, following 
the assurances that I have given, Nora Radcliffe 
will agree not to move amendments 181 and 182. 

13:11 
Meeting continued in private until 13:39. 

Amendment 230 agreed to. 

Amendment 181 not moved. 

Amendment 231 moved—[Allan Wilson]—and 
agreed to. 

Amendment 182 not moved. 

Amendment 232 moved—[Allan Wilson]—and 
agreed to. 

Amendments 9 and 233 not moved. 

Amendment 244 moved—[Maureen 
Macmillan]—and agreed to. 

Schedule 6, as amended, agreed to. 
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Nature Conservation (Scotland) Bill 
 

5th Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 1 to 10 Schedule 1 
Sections 11 to 25 Schedule 2 
Sections 26 to 33 Schedule 3 
Sections 34 to 45 Schedule 4 
Sections 46 to 50 Schedule 5 

Section 51 Schedule 6 
Sections 52 to 55 Schedule 7 

Sections 56 and 57 Long Title 
 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Before section 52 

Maureen Macmillan 
 

179 [Withdrawn] 

Maureen Macmillan 
 

130 [Withdrawn] 

Maureen Macmillan 
 

246 In substitution for amendment 131— 

Before section 52, insert— 

<PART 

SCOTTISH FOSSIL CODE 

Scottish Fossil Code 

(1) SNH must prepare and issue a code, to be known as the Scottish Fossil Code, setting out 
recommendations, advice and information relating to fossils. 

(2) The Code may, in particular, contain information on— 

(a) activities which are likely to damage fossils, 

(b) circumstances in which fossils should not be removed from land, 

(c) the manner in which fossils removed from land should be kept or otherwise 
treated. 

(4) SNH must review the Code from time to time and may, following such a review, revise 
it. 
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(5) SNH must— 

(a) before preparing the Code, and 

(b) when reviewing it, 

 consult such persons appearing to them to have an interest in the geological features of 
land and such other persons as it thinks fit. 

(6) SNH must— 

(a) publish the Code and any revisions to it in such manner (including on the internet 
or by other electronic means) as it thinks fit, and 

(b) promote awareness and understanding of the Code and any revisions to it.> 

Section 53 

Dennis Canavan 
 

247 In section 53, page 30, line 8, leave out <, but not Her Majesty in her private capacity> 

Schedule 7 

Allan Wilson 
 

249 In schedule 7, page 55, line 11, at end insert— 

<(  ) in paragraph (k) of that definition, the words “as a natural heritage area under 
section 6(2) of the Natural Heritage (Scotland) Act 1991 or” are repealed.> 

Allan Wilson 
 

234 In schedule 7, page 55, line 11, at end insert— 

<Forestry Act 1967 (c.10) 

The Forestry Act 1967 is amended as follows. 

In section 10(2) (decisions of Forestry Commissioners on felling licences)— 

(a) the word “or” at the end of paragraph (a) is repealed, 

(b) after paragraph (b) insert “; or 

(c) for the purpose of conserving or enhancing the flora, fauna or geological 
or physiographical features, or the natural beauty or amenity, of any 
land.”. 

In section 12 (conditions attached to felling licences)— 

(a) in subsection (1), for “10(2)” substitute “10(2)(a) or (b)”, 

(b) in subsection (2), after “imposed” insert “under section 10(2)(a) or (b) above”.>  
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Allan Wilson 
 

250 In schedule 7, page 55, line 24, at end insert— 

<Road Traffic Regulation Act 1984 (c.27) 

In section 22(1)(b) (traffic regulation for special areas in the countryside) of the Road 
Traffic Regulation Act 1984, sub-paragraph (iii) is repealed.> 

Nora Radcliffe 
Supported by: Allan Wilson 
 

183 In schedule 7, page 55, line 34, leave out <Section> and insert <Sections 6 (Natural Heritage 
Areas) and> 

Nora Radcliffe 
Supported by: Allan Wilson 
 

184 In schedule 7, page 55, line 34, leave out <is> and insert <are> 

Allan Wilson 
 

251 In schedule 7, page 56, line 4, at end insert— 

<Environment Act 1995 (c.25) 

Section 35 (duties of SEPA in relation to Natural Heritage Areas and sites of special 
interest) of the Environment Act 1995 is repealed. 

In section 36 (codes of practice) of that Act— 

(a) in subsection (1)(a), for “, 34(2) and 35” substitute “and 34(2)”, 

(b) in subsection (2), for “, 34(2) or 35” substitute “or 34(2)”.> 

Mr Alasdair Morrison 
 

186 In schedule 7, page 56, line 4, at end insert— 

<Deer (Scotland) Act 1996 (c.58) 

In schedule 3 (penalties for offences relating to deer) to the Deer (Scotland) Act 1996, 
after the entry for section 17(2) insert— 

 “ 

17(3) Killing or injuring deer 
otherwise than by 
shooting 

a fine of level 4 on the standard 
scale for each deer in respect of 
which the offence is committed 
or 3 months imprisonment or 
both 

 

           ”.> 

Bruce Crawford 
 

235 In schedule 7, page 56, line 4, at end insert— 

<Deer (Scotland) Act 1996 (c.58) 
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In section 8 of the Deer (Scotland) Act 1996 (control schemes)— 

(a) in subsection 8(1)(b)(i) the word “serious”, where second occurring is repealed, 

(b) in subsection 8(1)(b)(ii) after “damage” insert “damage,”.>  

Bruce Crawford 
 

237 In schedule 7, page 56, line 4, at end insert— 

<Deer (Scotland) Act 1996 (c.58) 

  In section 11 of the Deer (Scotland) Act 1996 (emergency measures in relation to the 
natural heritage) the word “serious” is repealed.>  

Bruce Crawford 
 

236 In schedule 7, page 56, line 4, at end insert— 

<Deer (Scotland) Act 1996 (c.58) 

In schedule 2 to the Deer (Scotland) Act 1996 (provisions as to control schemes)— 

(a) in paragraph 1(b)(iv), at beginning insert “except where paragraph (v) applies,” 

(b) after paragraph 1(b)(iv) insert— 

“(v) where the sole or main reason for deciding to make the scheme is 
to prevent damage to the natural heritage, stating that any owner or 
occupier on whom the scheme proposes to impose any requirement 
may, within twenty-eight days of the first publication of such 
notice, object to the Scottish Ministers in such a manner as may be 
specified in the notice to the control scheme or to any provision 
contained in it.” 

(c) in paragraph 6(b)(ii), at beginning, insert “except where paragraph (iia) applies,” 

(d) after paragraph 6(b)(ii) insert— 

“(iia) where the sole or main reason for deciding to make the scheme is 
to prevent damage to the natural heritage, stating that any owner 
or occupier on whom the scheme proposes to, or would if varied, 
impose any requirement may, within twenty-eight days of the first 
publication of such notice, object to the Scottish Ministers in such 
a manner as may be specified in the notice to the control scheme 
or to any provision contained in it.”> 

Allan Wilson 
 

252 In schedule 7, page 56, line 11, at end insert— 

<Section 264 (Natural Heritage Areas) is repealed. 

Water Industry (Scotland) Act 2002 (asp 3) 

In section 54 (protection of natural heritage) of the Water Industry (Scotland) Act 
2002— 

(a) in subsection (1), for “protected area” substitute “European site within the 
meaning of Regulation 10 of the Conservation (Natural Habitats, &c.) Regulations 
1994 (S.I. 1994/2716)”, 
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(b) subsection (2) is repealed, 

(c) in subsection (3)— 

(i) paragraphs (a) and (b), and 

(ii) the words “in the case of an area mentioned in subsection (2)(c),” in 
paragraph (c), 

 are repealed, 

(d) in subsection (4)— 

(i) for “protected area” substitute “European site”, 

(ii) the words from “was” to “be,” are repealed.> 

Section 56 

Roseanna Cunningham 
 

87 In section 56, page 31, line 12, at end insert— 

<“biodiversity” has the same meaning as has “biological diversity” in the United 
Nations Environmental Programme Convention on Biological Diversity of 5 June 
1992 as amended from time to time (or in any United Nations Convention 
replacing that Convention),> 

Allan Wilson 
 

226 In section 56, page 31, line 13, at end insert— 

<“interest”, in relation to land, means any estate or other right in or over land, 
whether the right is exercisable by virtue of the ownership of an interest in land or 
otherwise, and in particular includes sporting rights,>  

Allan Wilson 
 

88 In section 56, page 31, line 24, leave out <heritage> and insert <features> 

Allan Wilson 
 

89 In section 56, page 31, leave out lines 26 to 28 and insert— 

 <“natural feature” has the meaning given in section 3(1A),> 

Allan Wilson 
 

90 In section 56, page 31, line 34, at end insert— 

 <“protected natural feature” means a natural feature— 

(a) which is specified in an SSSI notification, or 

(b) by reason of which a nature conservation order has effect,> 

Allan Wilson 
 

91 In section 56, page 32, line 22, leave out <an aspect of natural heritage> and insert <a protected 
natural feature> 
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Allan Wilson 
 

92 In section 56, page 32, line 23, leave out <aspect> and insert <natural feature> 

Allan Wilson 
 

227 In section 56, page 32, line 23, at end insert— 

<(  ) A protected natural feature consisting of fauna is, for the purposes of this Act, to be 
treated as being damaged if it is disturbed or harassed to the extent that SNH or, if the 
land is not a site of special scientific interest, the Scottish Ministers— 

(a) no longer consider the land to which it relates to be of special interest by reason of 
that feature, or 

(b) consider the degree to which the land is of special interest by reason of that 
feature to have decreased significantly.>  

Section 57 

Nora Radcliffe 
 

248 In section 57, page 32, line 26, after <sections> insert <51,>  

Long Title 

Allan Wilson 
 

93 In the long title, page 1, line 2, leave out <certain aspects of Scotland’s natural heritage> and 
insert <Scotland’s natural features>  
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Nature Conservation (Scotland) Bill 
 

Groupings of Amendments for Stage 2 (Day 5) 
 
 
Protection of fossils 
246 
 
Crown application 
247 
 
Natural Heritage (Scotland) Act 1991: repeals 
249, 250, 183, 184, 251, 252 
 
Forestry Act 1967: felling licences 
234 
 
Deer (Scotland) Act 1996: prevention of damage to the natural heritage 
235, 237, 236 
 
Biodiversity: interpretation 
87 
 
Interest in land: interpretation 
226 
 
Damage to protected natural feature: interpretation 
227 
 
Commencement 
248 
 
Note: the following amendments have already been debated— 
 
With 16 – 88, 89, 90, 91, 92, 93 
With 180 – 186  
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 
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Sarah Boyack (Convener) 
Rob Gibson  
Alex Johnstone 
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The remaining amendments were not moved. 

Sections 52, 53, 54, 55 and 57 were agreed to without amendment. 

 Schedule 7, section 56 and the long title were agreed to as amended. 

The Committee completed Stage 2 consideration of the Bill. 
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Scottish Parliament 

Environment and Rural 
Development Committee 

Wednesday 3 March 2004 

(Morning) 

[THE CONVENER opened the meeting at 10:02] 

Nature Conservation (Scotland) 
Bill: Stage 2 

The Convener (Sarah Boyack): Good morning. 
I welcome to the meeting committee members, 
members of the public and press and the Deputy 
Minister for Environment and Rural Development 
and his team. I have received no apologies. I 
remind everyone to turn off their mobile phones. 

Agenda item 1 is consideration of the Nature 
Conservation (Scotland) Bill at stage 2. This is our 
last go at the bill. I invite members to declare any 
relevant interests. 

Alex Johnstone (North East Scotland) (Con): 
I declare the usual interests. I am a landowner and 
a member of the Scottish Landowners Federation. 

Rob Gibson (Highlands and Islands) (SNP): I 
am a member of the Scottish Crofting Foundation. 

Mr Alasdair Morrison (Western Isles) (Lab): I 
am a landowner, but I have only a humble croft on 
the Isle of Lewis, and I am a member of the 
Scottish Crofting Foundation. Why do we have to 
declare our interests every single week? 

The Convener: Because the standing orders 
require that we do so. 

Everyone should have the relevant paperwork. 
The clerks have spare copies of the bill, the 
marshalled list of amendments and the groupings, 
should members need them. As in previous stage 
2 meetings, I shall call every amendment in strict 
order from the marshalled list. The amended bill 
will be published after we have whacked through it 
today. 

Before section 52 

The Convener: The first group of amendments 
is on protection of fossils. Amendment 246, in the 
name of Maureen Macmillan, is in a group on its 
own. 

Maureen Macmillan (Highlands and Islands) 
(Lab): As the committee knows, I have been 
concerned for a long time about the protection of 
our fossil heritage. Concerns about depredation of 

our fossils were raised with me first by members of 
the Caithness fossil group, who told me about the 
important fossil sites that unscrupulous private 
dealers were raiding—the dealers sometimes 
came from abroad. Those concerns were 
reinforced by the evidence that Professor Crofts 
gave to the committee. I had hoped to lodge an 
amendment that would provide for sanctions 
against such irresponsible collectors, but it 
became apparent to me that although some 
palaeontologists agreed with that, many others did 
not because they believed that it would hamper 
the development of genuine interest in fossil 
collecting. I have therefore lodged an amendment 
that would ensure that Scottish Natural Heritage 
would, in consultation with palaeontologists, 
produce strong guidelines on fossil collecting, 
which would be advertised and promoted strongly. 
I hope that the Executive will accept amendment 
246. I also seek reassurance that the Executive 
will keep a closer eye on our fossil heritage 
through SNH. Should amendment 246 be 
accepted, I would ask the Executive to assess 
whether the proposed guidelines will address the 
problem and, if not, to consider further 
strengthening the law. 

I move amendment 246. 

The Convener: We have tracked the issue of 
fossils through since stage 1, so I know that 
everyone is briefed fully on it. 

The Deputy Minister for Environment and 
Rural Development (Allan Wilson): Amendment 
246 is a good amendment which, I am sure, 
everyone who has an interest in geology and 
fossils will welcome. Maureen Macmillan is to be 
commended for lodging the amendment; she has 
made great efforts to raise the profile of geological 
interests in the context of the bill and beyond, for 
which she deserves our thanks. 

It is inevitable that geological interests often get 
overshadowed in a bill of this nature, in which the 
emphasis is on wildlife and the wider environment. 
That is unfortunate and we should not forget that 
the science of geology was in many key respects 
a Scottish innovation, given the great contributions 
that Scots such as James Hutton, Charles Lyell 
and Hugh Miller made to scientific advance in the 
18th and 19th centuries. Right here in the heart of 
Edinburgh, we have a site of special scientific 
interest in Arthur’s Seat, which is in the convener’s 
constituency and which is important not only for its 
geological features, but as one of the earliest sites 
of Hutton’s archaeological investigations. 

We are all in favour of amendment 246 and we 
take seriously our geological heritage. Maureen 
Macmillan advanced a convincing case for the 
development by SNH of a Scottish fossil code as a 
means of providing important advice and 
information to everyone who has an interest in 
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fossils. In combination with measures in the bill, 
such as improved protection for SSSIs, the code 
will make a genuine contribution to ensuring that 
our fossil heritage is respected and safeguarded 
for the future. I am happy to support amendment 
246. 

The Convener: Thank you for that and for the 
advert for the interesting SSSI on my patch, which 
I have visited. 

Maureen Macmillan: I am grateful that the 
minister supports amendment 246. It has taken a 
long time for me to get this far, because I have 
tried to have similar amendments agreed to during 
the passage of previous bills. I am really delighted 
that the provision that I have suggested will now 
become law. Given that the minister mentioned 
Hugh Miller, perhaps he would like to visit his 
cottage on the Black Isle to see the fossils that 
were discovered two centuries ago. 

Rob Gibson: The fossils were stolen. 

Amendment 246 agreed to. 

Section 52 agreed to. 

Section 53—Crown application 

The Convener: The second group of 
amendments is on Crown application. Amendment 
247, in the name of Dennis Canavan, is in a group 
on its own. 

Dennis Canavan (Falkirk West) (Ind): Thank 
you for allowing me to address the committee. 
Amendment 247, which would amend section 53, 
refers to line 8 on page 30 of the bill and would 
remove the words: 

“but not Her Majesty in her private capacity”. 

Under section 53, the provisions of parts 1, 2 
and 4 would apply to Crown land but not to land 
that is owned by Her Majesty in her private 
capacity, for example Balmoral estate. I am not a 
regular visitor to Balmoral: I have not been a guest 
of Her Majesty at Balmoral nor, indeed, at the Bar-
L or anywhere else, but I have occasionally 
walked on Balmoral estate and I have climbed 
Lochnagar, which was a memorable experience 
that I strongly recommend. It affords breathtaking 
views of some of the most outstanding natural 
environment in Scotland, indeed, in the world. It 
seems to me, therefore, that it would be 
anomalous to exclude such land from the 
provisions of parts 1, 2 and 4 of the bill. 

Members who were on the Rural Affairs 
Committee in the last Parliament may recall that 
there was a similar exclusion clause for Balmoral 
in the original draft of the Land Reform (Scotland) 
Bill, but the Executive—and, I presume, the 
Queen—were eventually persuaded to accept an 
amendment of mine that extended the right of 

access to land that is owned by the Queen in her 
personal capacity. In the interests of consistency, I 
hope therefore that the Executive and the Queen 
will accept amendment 247. 

Part 1 of the bill refers to a duty of every public 
body and office holder to 
“further the conservation of biodiversity”, 

and to the designation by ministers of a Scottish 
biodiversity strategy. Balmoral estate is part of 
Scotland—there is therefore no justification for its 
exclusion from a Scottish biodiversity strategy. 

Part 2 of the bill refers to a duty of Scottish 
Natural Heritage to notify landowners if their land 
is considered to be of special scientific interest, 
and to specify 
“acts or omissions which appear to SNH to be likely to 
damage” 

any aspect of natural heritage that is of such 
special interest. Under the bill as drafted, if 
Scottish Natural Heritage considered Balmoral 
estate, or any part of it, to be of special scientific 
interest, SNH would be unable to use the 
notification, designation and site management 
provisions of part 2 of the bill, and ministers would 
be unable to make orders under part 4 of the bill. 

I understand that some kind of concordat exists, 
or is proposed, between the Queen and Scottish 
Natural Heritage to ensure that Natura sites—that 
is, European Union-designated sites, including 
special protection areas and special areas of 
conservation—are voluntarily managed in a way 
that complies with European Union requirements. 
However, if a piece of land that is owned by the 
Queen met the criteria for a site of special 
scientific interest, but was not designated by the 
European Union as a Natura site, it would not, 
apparently, come within the terms of that 
concordat, which will leave a considerable 
loophole in the legislation. As I said, Balmoral 
estate contains some of the most outstanding 
natural environment in Scotland; the Scottish 
Parliament has a duty to conserve it, instead of 
just leave that to the discretion of the Queen or her 
factor. 

I believe that there is in English law no 
distinction between the Crown as an institution 
and the person who wears the crown, but in 
Scotland there is such a distinction. It is wrong for 
the Executive to use that distinction in such a way 
that the legislation would bind every landowner in 
Scotland, including the Crown, but not Her Majesty 
in her private capacity. We cannot have one law 
for the Queen and another law for every other 
landowner in Scotland. As I have told Parliament 
on previous occasions, Scotland’s mountains, 
lochs and glens are not merely the property of 
royalty or other landed gentry; they are part of 
Scotland’s natural heritage—part of our natural 
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heritage—and Scotland’s Parliament must 
recognise that. I ask the committee to accept my 
amendment 247. 

I move amendment 247. 

10:15 
Mr Morrison: The first observation that I have to 

make is that it is an absolute outrage that Her 
Majesty the Queen has not invited that most 
decent of citizens, Comrade Canavan, to 
Balmoral. I hope that next time the minister meets 
Her Majesty, he will raise that on Mr Canavan’s 
behalf. 

On the serious point that Dennis Canavan 
cogently argued, I am minded to support the 
position that he outlined, although I am not in a 
position to respond in any way to the detail that he 
laid out—I hope that the minister will do that at the 
end of the discussion. I recall Dennis Canavan’s 
contribution to the debate on land reform during 
the previous session of Parliament, when this 
issue was addressed, and the amended provision 
is now part of the historic Land Reform (Scotland) 
Act 2003. With those few words, I intimate that I 
am minded to support the position as outlined, 
subject to further contributions from other 
members, and I await a detailed response from 
the minister. 

Roseanna Cunningham (Perth) (SNP): For the 
purposes of consistency, the issue that Dennis 
Canavan raised in respect of the Land Reform 
(Scotland) Act 2003 is important. If we enshrine a 
principle in one piece of legislation, we should 
carry it through in others—otherwise, we run the 
risk of creating strange anomalies. It seems a little 
odd to put landowners into completely separate 
categories by virtue of their particular status rather 
than by virtue of any consideration that is central 
to the bill, such as the land or the natural heritage 
that they own. I, too, will support the amendment. 

Rob Gibson: I have had some dealings with the 
factor at Balmoral and I recognise the difference 
between the conditions that relate to SSSIs on 
Invercauld estate, which is nearby, and the so-
called gentleman’s agreement at Balmoral—there 
is an anomaly. It is important that the Nature 
Conservation (Scotland) Bill take into account the 
primacy of Scots law, under which the Crown and 
Her Majesty are separate legal entities. For 
consistency’s sake, we should support Dennis 
Canavan’s amendment, which I will have pleasure 
in doing. 

Karen Gillon (Clydesdale) (Lab): I, too, am 
minded to support the amendment and I would be 
grateful for clarification of why the minister deems 
it necessary for the Queen to be outwith the scope 
of the bill, given that the Crown Estate is within its 
scope. I do not think that it will do anything for Her 

Majesty to be excluded. I am interested to know 
the rationale behind the decision. 

Allan Wilson: I, too, remember the debate with 
Comrade Canavan in relation to access provisions 
in the historic—as Alasdair Morrison said—land 
reform measures that we pressed through in the 
previous session. On that occasion, I was happy 
to agree with Dennis Canavan on the importance 
of the Deeside hills to walkers such as himself, 
and to climbers—it is a beautiful part of the 
country. However, this is a different issue and it is 
not as straightforward as the debate that we had 
last time on the importance of public access to 
Lochnagar. 

I want to correct a couple of things that 
Roseanna Cunningham and Dennis Canavan 
said. The provision that appears in the bill is not 
something that we have introduced; rather it will 
simply preserve an existing arrangement from 
more than 20 years ago, which reflects the 
thinking that prevailed at that time. In that regard, 
contrary to what Dennis Canavan said, there is no 
difference in law between Scotland and England. 

The exception in section 53(1) of the bill 
preserves an existing position. Balmoral, as 
Dennis Canavan said, is not currently covered by 
SSSI designation, and I am not aware of that 
being a particular problem. What I can say in 
response to Karen Gillon’s point, however, is that 
the palace has asked me to stress that it did not 
ask for the exemption that appears in the bill. As a 
matter of general principle the Queen, in her 
private capacity, is not looking for special 
treatment on such matters. Balmoral estate has a 
good story to tell, the palace would argue, in 
relation to issues such as conservation and public 
access, which we have discussed. The estate is 
keen to emphasise that positive story and does 
not want to become embroiled—nor do I—in a 
negative debate. 

Neither the Executive nor the estate would want 
people to think that anyone had anything to hide or 
that the estate does not want to play a full part in 
nature conservation and in conserving our natural 
heritage. There are, however, problems 
associated with passing amendment 247 in a 
different context, and I ask Dennis Canavan to 
seek to withdraw the amendment so that the 
Executive can lodge an amendment at stage 3 
that will clarify any concerns about provisions in 
other parts of the bill in respect of Balmoral estate. 
If Dennis Canavan is happy with that, we will lodge 
an amendment to introduce the protection that he 
seeks for Balmoral, as for any other part of 
Scotland. 

The Convener: Before we go back to Dennis 
Canavan, I would like to clarify something. Are you 
saying that you agree with the policy intention of 
Dennis Canavan’s amendment but not with the 
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technical way in which he has drafted it? Are you 
committing yourself to coming back at stage 3 to 
deliver the policy intention that Dennis has 
outlined to us this morning? 

Allan Wilson: Yes—that is precisely correct. 
Against the amendment is the fact that, for 
example, the compulsory purchase provisions in 
the bill could not be applied to Balmoral. That 
would be outwith legislative competence, so it is a 
question of tidying up aspects such as that. 
However, I accept wholly the principle on which 
the proposition is based. 

The Convener: Thank you for that clarification. I 
invite Dennis Canavan to wind up the debate.  

Dennis Canavan: I listened carefully to what the 
minister said. He said that he was happy to agree 
with me during the passage of the Land Reform 
(Scotland) Bill about the right of access to land 
that is owned by the Queen in her private capacity. 
It therefore seems to be rather inconsistent that he 
disagrees with me on the duty to conserve land 
that is owned by the Queen in her private capacity. 
When the Land Reform (Scotland) Bill was being 
considered, the original argument that was put up 
by the Executive and by some of the people who 
opposed my amendment was that there were 
security reasons for not giving the public the right 
of access to Balmoral. However, even the Queen 
and her factor were eventually persuaded that 
there was no real security threat at all, so they 
went along with my amendment.  

The wording of amendment 247 is virtually 
identical to the wording of the amendment to the 
Land Reform (Scotland) Bill that was accepted by 
Parliament in the previous session, so I cannot 
agree with the minister’s conclusion. He says that 
this is a different case, but he is unable to explain 
what is different about it. Perhaps he can tell the 
committee whether there have indeed been any 
recent communications between the Executive 
and the Queen or her representatives about any 
royal objections to the amendment. 

The minister says that the provisions in section 
53 will preserve an existing arrangement whereby 
Balmoral is not covered by SSSI designations, but 
he has not explained why we should simply 
continue with the status quo. The purpose of the 
bill is to alter the status quo in order to increase 
the possibilities and opportunities for conservation 
of Scotland’s natural heritage. It may well be true 
that Balmoral has a good story to tell, but in years 
to come there might be a change of factor or a 
change of arrangements. I dare say that other 
landowners in Scotland also have a good story to 
tell about their voluntary conservation efforts, but 
why should the bill bind every landowner in 
Scotland, including the Crown Estates, but not the 
Queen in her personal capacity? 

The minister said that there was nothing to hide, 
but there was something lacking in his attempt to 
justify his opposition to my amendment. He asked 
me to seek to withdraw amendment 247 in favour 
of the possibility of an Executive amendment’s 
being lodged at stage 3, but I have never been in 
the business of buying a pig in a poke. I do not 
know whether the Executive amendment will cover 
the terms of amendment 247. 

I simply did not understand the minister’s 
reference to my amendment’s being outside the 
legislative competence. Was he hinting that 
Parliament does not have the competence to 
accept my amendment? I very much doubt that 
that is the case. I doubt that the distinguished 
clerks of the committee would have accepted my 
amendment for debate if they thought that it was 
outside Parliament’s legislative competence. If my 
amendment to the Land Reform (Scotland) Bill in 
the previous parliamentary session was 
competent, amendment 247 must also be 
competent. 

I ask the committee to agree to amendment 247. 

The Convener: Do you want to press 
amendment 247? 

Dennis Canavan: Yes. 

Mr Morrison: Will Dennis Canavan recap on 
what he said about his amendment to the Land 
Reform (Scotland) Bill? Am I right in saying that 
exactly the same thing happened in that situation, 
in that, having outlined his proposal at stage 2, he 
was then content to accept an Executive 
amendment at stage 3? 

Dennis Canavan: No. On that occasion, my 
amendment was eventually accepted by the 
Executive. In fact, it was a rather strange situation. 
A few days after I lodged my amendment, Ross 
Finnie, who was a Cabinet minister, added his 
name to it, so that it became an amendment that 
was supported by the Executive. The amendment 
was agreed to at stage 2 and endorsed at stage 3. 

The Convener: I see that two other members 
want to speak. I do not want us to get into another 
debate on the amendment, so I will allow them to 
ask only for brief points of clarification. 

Nora Radcliffe (Gordon) (LD): In his response, 
the minister seemed to imply that, if amendment 
247 were accepted, there would be a question 
about the legal competence of other sections of 
the bill. Will the minister clarify that? 

The Convener: Will the minister respond? 

Allan Wilson: Rather than respond to some of 
the rhetoric— 

The Convener: No—just respond to that one 
question. 
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Allan Wilson: That is what I was about to do. 
As I said, schedule 5 to the Scotland Act 1998 
specifically precludes compulsory purchase 
provisions in the bill from being applied to 
Balmoral because that would be outwith the 
legislative competence of Parliament. Committee 
members will be aware of that because they have 
sat through every minute and every hour of the 
bill’s passage through Parliament. Mr Canavan is 
obviously not aware of the compulsory purchase 
provisions that we introduced to protect SSSIs. 
Consequently, he is probably unaware of that 
issue. 

Karen Gillon: Will the minister clarify the exact 
nature of his proposal? Is he proposing to 
introduce an amendment that will do the same as 
what amendment 247 would do but without any 
CPO provisions? 

Allan Wilson: That is what I said. That would 
tidy up the issue of legislative competence to 
which I referred. 

Dennis Canavan: Will the minister clarify this 
matter of legislative competence? Will he quote us 
the chapter and verse from schedule 5 of the 
Scotland Act 1998 whereby compulsory purchase 
powers would be permitted in respect of any land 
in Scotland except land that is owned by the 
Queen in her private capacity? 

The Convener: Minister, you have already 
mentioned schedule 5 to the Scotland Act 1998. 
Do you want to mention the exact paragraph? I am 
not sure that that is utterly necessary, although I 
think it might be coming. 

Allan Wilson: If you wish, convener. Paragraph 
3(3)(c) in part 1 of schedule 5, which is on general 
reservations on the constitution, precludes 
“the compulsory acquisition of property held or used by a 
Minister of the Crown or government department.” 

The Convener: Thank you for that. 

Dennis Canavan: The Queen is not— 

The Convener: Sorry, Dennis. I will not take an 
exchange across the floor. Speak through the 
chair, please. 

Dennis Canavan: Sorry, convener. 

The Convener: Do you want to press 
amendment 247? 

Dennis Canavan: Yes, because although I am 
not a lawyer, my reading of the Scotland Act 1998 
is that it does not prohibit the compulsory 
purchase powers that the minister referred to 
earlier. The Queen is not a minister of the Crown. 

10:30 
The Convener: The question is, that 

amendment 247 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Cunningham, Roseanna (Perth) (SNP) 
Gibson, Rob (Highlands and Islands) (SNP) 
Scott, Eleanor (Highlands and Islands) (Green) 

AGAINST 
Boyack, Sarah (Edinburgh Central) (Lab) 
Gillon, Karen (Clydesdale) (Lab) 
Johnstone, Alex (North East Scotland) (Con) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
Morrison, Mr Alasdair (Western Isles) (Lab) 
Radcliffe, Nora (Gordon) (LD) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 247 disagreed to. 

Dennis Canavan: On a point of order, 
convener. As I understand it, when a bill is 
introduced to the Parliament, the Presiding Officer 
is responsible for making a statement as to 
whether he thinks that the bill is within the 
provisions of the Scotland Act 1998 and therefore 
within the competence of the Parliament. If 
between now and stage 3 the Presiding Officer 
and the Parliament’s legal advisers are of the 
opinion that my amendment is within the 
legislative competence of the Parliament, will I be 
permitted to relodge the amendment for stage 3? 

The Convener: The issue of which 
amendments are to be admitted at stage 3 is a 
matter for the Presiding Officer to judge. 

Section 53 agreed to. 

Sections 54 and 55 agreed to. 

Schedule 7 
MINOR AND CONSEQUENTIAL AMENDMENTS AND REPEALS 

The Convener: Group 3 is on repeals in relation 
to the Natural Heritage (Scotland) Act 1991. 
Amendment 249, in the name of the minister, is 
grouped with amendments 250, 183, 184, 251 and 
252. 

Allan Wilson: I am again grateful to Nora 
Radcliffe for lodging amendments 183 and 184. 
Their intention is to remove the unused natural 
heritage area designation from the statute book, 
which I am happy to support. The natural heritage 
area designation is a relic of a Government that 
was opposed to national parks in Scotland. As we 
know, that is not our position. As the designation 
has never been used and we have no intention of 
using it, I see no reason to retain it. As a result, I 
am happy to support Nora Radcliffe’s initiative. 

Amendments 249 to 252 will complete the job of 
abolishing NHAs, which were a provision of the 
Natural Heritage (Scotland) Act 1991, by making 
necessary consequential changes to a range of 
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other statutes. The amendments will also remove 
redundant provisions in the Environment Act 1995 
and the Water Industry (Scotland) Act 2002 that 
will be overridden by the SSSI provisions in the 
bill. 

I ask members to support all the amendments in 
the group. 

I move amendment 249. 
Nora Radcliffe: I have little to add to what the 

minister has said. He is not always so grateful to 
me, but it is nice that we have the same policy 
direction on this issue. I am taking the opportunity 
to do a wee bit of tidying up. 

There is a lot of pressure to consolidate the law 
in this area, as it has been heavily amended and is 
extremely diverse. It is good that we can take this 
opportunity to remove at least one bit of obsolete 
legislation. I am grateful to the Executive for all the 
work that it has done in tidying up my original 
amendments. 

Amendment 249 agreed to. 

The Convener: The fourth group of 
amendments relates to the Forestry Act 1967 and 
felling licences. Amendment 234, in the name of 
the minister, is in a group on its own. 

Allan Wilson: Amendment 234 makes a 
consequential change to sections 10(2) and 12 of 
the Forestry Act 1967 to provide the Forestry 
Commission Scotland with the necessary power to 
attach conditions to felling licences granted under 
that act to secure the interests of nature 
conservation. 

Currently, the Forestry Act 1967 enables the 
Forestry Commission Scotland to attach 
conditions to felling licences in the limited 
circumstances specified in the act. Under section 
10(2) of the act, conditions can be attached in the 
interests of good forestry or agriculture or the 
amenities of the district or for the purpose of 
complying with the duty of promoting the 
establishment and maintenance of adequate 
reserves of growing trees. Section 12 of the act 
restricts the conditions that can be attached to 
felling licences. The conditions must relate to the 
stocking or restocking of the land on which the 
felling is to take place or the maintenance of the 
trees on that land. 

Amendment 234 allows the Forestry 
Commission Scotland to attach conditions rather 
more widely—for the purpose of conserving or 
enhancing the flora, fauna or geological or 
physiographical features, or the natural beauty or 
amenity, of any land—to operations related to 
felling that could otherwise have a deleterious 
effect on nature conservation. I hope that 
committee members will support our aim, by 
means of this amendment, of giving adequate 
protection for the purpose of nature conservation. 

I move amendment 234. 

Nora Radcliffe: I welcome this proposal, which 
will give the Forestry Commission a useful ability 
to act in the way that has been described.  

Amendment 234 agreed to. 

Amendment 250 moved—[Allan Wilson] and 
agreed to. 

Amendments 183 and 184 moved—[Nora 
Radcliffe]—and agreed to.  

Amendment 251 moved—[Allan Wilson]—and 
agreed to. 

Amendment 186 moved—[Alasdair Morrison]—
and agreed to. 

The Convener: The fifth group of amendments 
relates to the Deer (Scotland) Act 1996 and 
prevention of damage to the natural heritage. 
Amendment 235, in the name of Bruce Crawford, 
is grouped with amendments 237 and 236. 

Bruce Crawford (Mid Scotland and Fife) 
(SNP): It has long been known that ever-rising 
deer populations are damaging to the natural 
environment, prevent native woodlands from 
regenerating and result in heather moorland and 
other open ground habitats being over-grazed. 
Over-large deer populations also have an adverse 
impact on commercial woodlands, agriculture and 
crofting.  

RSPB Scotland and WWF Scotland recently 
highlighted that issue and the need for further 
action and legislation in a report that was 
commissioned from an experienced and 
independent land management expert. The report 
highlights how, since 1974, the number of red deer 
alone has doubled from approximately 200,000 to 
a figure close to 450,000. 

I know that it is notoriously difficult to count the 
number of deer, but the report contains the most 
authoritative and up-to-date information. I am not 
aware that its findings have been challenged by 
the Deer Commission for Scotland or, indeed, any 
serious commentator on the problem of deer 
numbers. 

The need for legislative change is acknowledged 
by the Deer Commission for Scotland, which 
submitted proposals to the Executive in April 2003. 
Although the Executive rejected those proposals, 
the Deer Commission for Scotland continued to 
press its case. On 12 November 2003, it told this 
committee in relation to the Deer (Scotland) Act 
1996: 

“We also feel that section 8 is a rather difficult and 
convoluted piece of legislation that is not designed to be 
used easily.” 

It added: 
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“At the moment, it is tricky for us to meet the 
requirements for triggering the use of section 8 powers.”—
[Official Report, Environment and Rural Development 
Committee, 12 November 2003; c 413-414.]  

The key ambition of the Deer Commission for 
Scotland and others involved in deer management 
is to amend section 8 of the Deer (Scotland) Act 
1996 so that instead of having difficult 
requirements and convoluted procedures, the 
Deer Commission for Scotland’s powers are more 
akin to SNH’s new power in the bill to make land 
management orders. 

Amendments 235, 236 and 237 seek to address 
the issues that I have raised. My original intention 
was to make it possible for the committee to 
consider a full redraft of section 8 of the Deer 
(Scotland) Act 1996 of the kind proposed by the 
Deer Commission for Scotland in its response to 
the Executive. However, it seems that that would 
have included elements that are outwith the scope 
of the Nature Conservation (Scotland) Bill, which 
is tightly drafted around the matters of 
conservation and natural heritage only.  

Given that the specific proposals are all about 
deer, which are a significant part of our natural 
heritage, that was a considerable surprise and 
disappointment. I am sure that the minister did not 
intend that when he agreed the scope of the bill. 
Given earlier comments by the Deer Commission 
for Scotland, I wonder whether Scottish Executive 
Environment and Rural Affairs Department officials 
knew what they were about when they made the 
scope of the bill so tight. However, that was the 
ruling, so I have had to consider an alternative 
strategy, which is by way of the amendments 
before the committee today. 

The first issue that my amendments seek to 
address is the use of the term “serious damage” in 
the Deer (Scotland) Act 1996. The second is the 
current convoluted public inquiry procedure. 
Members will recall that, on 12 November 2003, 
the director of the Deer Commission for Scotland 
told the committee: 

“The other trigger is where we can establish with a great 
degree of certainty that serious damage has occurred, is 
occurring or is likely to continue to occur because of deer. 
The second trigger is a technical requirement, but we would 
have to be certain that we could prove that deer were the 
problem.” 

He went on to say: 
“We have to be very clear about the situation because, if 

we ever use section 8 of the 1996 act, the chances are that 
we will be using it against someone who can easily afford 
to use some of the best Queen's counsel in the land to 
challenge us. There is a very high burden of proof on the 
Deer Commission in relation to the use of section 8.”—
[Official Report, Environment and Rural Development 
Committee, 12 November 1993; c 414.]  

Therefore, the Deer Commission for Scotland’s 
position is quite clear. 

In his evidence, the director went on to explain 
how the burden of proof on SNH for showing a 
requirement for a land management order is 
lighter than the burdens currently required of the 
Deer Commission for Scotland. Interestingly, the 
Executive response to the Deer Commission for 
Scotland’s proposals included the comment:  

“it is accepted that section 8 of the Deer Act is relatively 
complex, rigid and time limited”. 

That concern leads me to suggest the deletion 
of the word “serious” from section 8 and section 11 
of the Deer (Scotland) Act 1996—where it is used 
to describe damage to the natural heritage—which 
is what amendments 235 and 237 would do.  

Currently, section 8(1)(b)(i) provides for control 
schemes where the Deer Commission is satisfied 
that 
“deer have caused and are causing serious damage to 
woodland or to agricultural production, including crops and 
foodstuffs, or serious damage, whether directly or indirectly, 
to the natural heritage, or serious injury to livestock, 
however caused, or have become and remain a danger to 
public safety”. 

Because of the tightness of the scope of the bill, 
I cannot seek to remove the first mention of the 
word “serious”, so I seek to remove the second 
mention. That would lower the burden of proof on 
the Deer Commission and encourage it to use its 
existing powers more. By allowing section 8 
schemes or section 11 measures when there is 
damage rather than “serious” damage, the Deer 
Commission would be able to act on evidence that 
damage was being done rather than being 
concerned to satisfy the much more onerous 
requirement of serious damage. 

10:45 
Amendment 236 seeks to remove some of the 

convoluted requirements on the Deer Commission 
that I referred to earlier. Currently, a section 8 
scheme may be objected to by anyone—any Mr 
and Mrs Smith from Kirkwall to Kent can object. If 
the objections are not withdrawn, there must be a 
public inquiry, leaving the Deer Commission with 
the continual prospect of costly and lengthy public 
inquiries, perhaps with several objectors. 

Of course, it is only proper that if one’s rights or 
property are affected, a right of appeal exists. I 
had hoped to introduce a Land Court approach, as 
exists for LMOs. Instead, the amendment goes 
part of the way by limiting the right of public inquiry 
to objectors who are materially affected—the 
amendment refers to the “owner or occupier”. That 
maintains natural justice, while reducing the 
bureaucratic hurdles that the Deer Commission 
faces.  

With the amendments, I have taken a balanced 
approach to trying to make it easier for the Deer 
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Commission to exercise its powers while ensuring 
that people who are affected who have a real and 
meaningful interest retain their proper right of 
appeal. It is interesting to note that the 
amendments have the support of Scottish 
Environment LINK. 

I move amendment 235. 

Rob Gibson: I will be interested to hear how the 
minister and SEERAD view this group of 
amendments, because the evidence that we have 
received throughout our consideration of the bill is 
that serious damage is being done by deer in 
Scotland, as Bruce Crawford eloquently stated. 

The fact that there have been problems between 
SNH and the Deer Commission in dealing with the 
issue is on the record. We may argue about the 
ability of the bill to manage the issue totally, but 
when a bill on nature conservation is before us 
that gives us an opportunity to state a means 
whereby the Deer Commission could deal with the 
problem more easily, we should take it. It might be 
fine to take an ivory-tower approach and to say 
that we will deal with the issue separately but, as 
time goes by, damage continues. It would be 
dreadful if the Government of Scotland were to 
add to the damage done by deer by not accepting 
the amendments. 

Allan Wilson: The aim of the amendments is 
admirable, but I will ask the committee to resist 
them. I should point out that it was not the 
Executive that rejected Bruce Crawford’s original 
amendments; the committee rejected them for 
consideration in this legislative provision. 

The amendments aim to simplify the Deer 
Commission’s powers of compulsion, but we do 
not think that that is necessary. I accept that the 
commission has not so far used its ultimate 
powers of compulsion under section 8 of the Deer 
(Scotland) Act 1996, to which Bruce Crawford 
referred, but that is not because of their complexity 
or otherwise, as was argued. It is interesting that 
Bruce Crawford quoted what the director of the 
Deer Commission said when he spoke to the 
committee in November, because I would like to 
quote from the same exchange. He stated: 

“We have come close to using section 8 powers on 
several occasions, but have not yet done so, mostly 
because we managed to resolve the issue before we went 
down that road.”—[Official Report, Environment and Rural 
Development Committee, 12 November 2003; c 413.] 

That is an important point because the Deer 
Commission works mainly by consensus; it has 
gained respect in many fields for that approach.  

The main problem that the DCS has 
encountered when it has considered compulsory 
action in the past is that evidence of damage—
whether or not it is serious, which is an important 
point—has rarely been sufficiently robust to 

convince on appeal that the damage occurred and 
that, serious or otherwise, it was caused by deer. 
To counter that, the Deer Commission has more 
recently been working with SNH and others to 
improve evidence gathering to make it more 
robust and transparent. I would argue that that is 
key to enabling compulsory action to be taken 
where appropriate. Any difficulties that have been 
identified in the past have arisen more as a result 
of the lack of convincing evidence than from 
difficulties with the process.  

Indeed, as members are probably aware, 
improved evidence collation recently allowed the 
Deer Commission to use existing emergency 
powers under sections 10 and 11 of the Deer 
(Scotland) Act 1996 to act quickly to remove deer 
that were endangering an internationally important 
woodland at Glen Feshie. Both sections require 
the commission to be satisfied that deer are 
causing serious damage before it can act.  

Natural heritage interests were protected using 
existing compulsory powers and without the need 
for the 1996 act to be amended. The action that 
was taken supports an on-going voluntary 
agreement with the local estate under section 7 of 
that act. I am assured that all the necessary 
warnings were given and that high priority was 
given to deer welfare during the process. 

As Bruce Crawford said, amendments 235 and 
237 aim to remove the requirement for the DCS to 
prove serious damage. As I said earlier in relation 
to Glen Feshie, the Deer Commission has shown 
that it can use its regulatory powers even with the 
requirement for evidence of “serious damage” 
being in place. Proving damage requires a robust 
scientific case to be made before compulsory 
action can be taken. That is a fair and reasonable 
approach; after all, we are talking about the 
exercise of compulsory powers. It is important to 
recognise that exercise of those powers by the 
Deer Commission is a serious matter and that 
their use in targeting serious damage is 
paramount when other methods have failed.   

Amendment 236 aims to limit the right to object 
to only the landowner or occupier on whom a 
control scheme will take effect. Although that is fair 
enough, as they are the principal persons who 
would be likely to make an appeal, it is unclear 
what advantage amendment 236 would bring. 
Ministers already have powers to disregard what 
can be described as frivolous objections.  

Importantly, all three amendments leave in place 
the requirement for evidence of “serious” damage 
to agriculture and woodlands, yet that is the 
requirement that was deemed to be the problem. It 
would still be necessary for the Deer Commission 
to be satisfied that deer were causing “serious 
damage” to woodland or agricultural production 
before a control scheme could be made on either 
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of those grounds. Therefore, if the amendments 
were enacted, inconsistencies would be left in the 
1996 act for no reason. Arguably, the 
amendments would also make the act more 
complex, although I know that that is not Bruce 
Crawford’s intention. 

Considering the issue in the round, I dare to say 
that to amend the Deer (Scotland) Act 1996 in this 
way smacks of a piecemeal approach and a 
rushed job, and risks future dissatisfaction on the 
part of the very interests that the amendments are 
intended to placate. The DCS is taking the 
appropriate action to address deer damage where 
there is clear and transparent evidence that it is 
affecting important sites, as in the example that I 
gave of Glen Feshie. The amendments would 
make no material improvement to that on-going 
work. I suggest that the committee allows the DCS 
to get on with the job in partnership with SNH and 
other land managers.  

I ask Bruce Crawford to withdraw amendment 
235 and not to move amendments 236 and 237. I 
say to him that, if the DCS were to return at a later 
stage with clearer evidence that the legislation 
cannot be made to work, we would look at it again. 
We promised in the department’s response to the 
Deer Commission for Scotland that we would re-
examine the legislation. 

I am grateful to Bruce Crawford for lodging an 
amendment, but I regret that I must ask him to 
withdraw it. 

Bruce Crawford: I recognise that the clerks 
advised us that this issue was outwith the scope of 
the bill—I am not seeking to suggest otherwise. I 
was trying to reinforce the point that the bill has 
been drafted so tightly that it is almost impossible 
to amend it significantly and to lodge amendments 
that would have produced a better solution. I 
accept what the minister has said on the matter. 

The minister said that the Deer Commission for 
Scotland has come close to using these powers 
on a number of occasions, which is correct. 
However, it has hesitated about doing so because 
serious damage requires to be proved. Although 
convincing a court that there has been damage, 
rather than serious damage, is still difficult to do, 
such a provision would have made it much easier 
for the commission to proceed. It is all but 
impossible to produce evidence of serious 
damage; it is much easier to produce evidence of 
damage. 

In the case of Glen Feshie, emergency powers 
were instituted and used, rather than powers that 
were considered in a proper inquiry process as 
required by section 8 of the Deer (Scotland) Act 
1996. I congratulate the Deer Commission for 
Scotland on using the powers in the way in which 
it did. 

The minister has almost conceded that, under 
amendment 235, only owners or occupiers would 
be able properly to appeal. He said that he would 
be able to knock out any objector who was seen to 
be spurious, although he did not use that word. 
However, that would still allow someone from 
outwith an area, who was not an owner or 
occupier and had no real interest in a case, but 
who could make a material argument for being an 
objector, to object—whether they came from 
Kirkwall or from Kent. I am not convinced that my 
argument was properly rebutted. 

The minister suggested that the amendments 
are a rushed job. I do not think so and take 
exception to that phrase. We took a long time over 
trying to find a way around the tightness of the bill.  

I am glad that the minister has said that he will 
re-examine the issue. Before I decide whether to 
withdraw the amendment, I would like to press the 
minister on one issue. The Deer Commission for 
Scotland’s submission to ministers contained 
considerable evidence indicating why it would like 
the legislation to be changed. What evidence 
would the commission have to produce to 
persuade the minister that the legislation needs 
amended? 

My final point relates to the issue of serious 
damage. When I spoke to my amendment, I 
conceded that it would not have an impact on 
agricultural production, including production of 
crops or foodstuffs, and that its impact would be 
limited to issues relating to natural heritage. We 
face that problem precisely because of the tight 
way in which the bill has been drafted. I accept 
that our agreeing to the amendment would not 
produce the tidiest piece of legislation, but it would 
produce a better position than exists at the 
moment. 

Allan Wilson: Bruce Crawford has made a 
couple of points relating to our dialogue with the 
DCS. The DCS saw its recommendations as an 
early stage in what it perceives to be an on-going 
process. It has not expressed concerns about the 
distinction between serious damage and ordinary 
damage that Bruce Crawford highlighted. Had it 
done so, I might have taken a different approach 
to the amendment. Like the convener, I remain of 
the opinion that the bill is not the appropriate 
legislative vehicle for the change that the member 
seeks. 

The Convener: That is not the point on which I 
would like you to comment. You may deal with the 
issue of evidence, if you wish. 

Allan Wilson: New-style and robust evidence is 
in the process of being gathered and will 
overcome the difficulty that has been identified. As 
we promised in the department’s response, were 
the DCS to provide clearer evidence that existing 
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legislation cannot be made to work, we would 
examine that legislation specifically. 

The Convener: Okay. In the light of that, does 
Bruce Crawford want to press or withdraw his 
amendment? 

Bruce Crawford: The Deer Commission for 
Scotland’s written evidence says that it wants a 
less convoluted and more transparent method of 
enforcement than that provided in section 8 of the 
Deer (Scotland) Act 1996. I have heard nothing to 
dissuade me from pressing my amendment. 

11:00 
The Convener: The question is, that 

amendment 235 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Cunningham, Roseanna (Perth) (SNP) 
Gibson, Rob (Highlands and Islands) (SNP) 
Scott, Eleanor (Highlands and Islands) (Green) 

AGAINST 
Boyack, Sarah (Edinburgh Central) (Lab) 
Gillon, Karen (Clydesdale) (Lab) 
Johnstone, Alex (North East Scotland) (Con) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
Morrison, Mr Alasdair (Western Isles) (Lab) 
Radcliffe, Nora (Gordon) (LD) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 235 disagreed to. 

Bruce Crawford: I recognise the result of that 
vote as well as anyone else, but I hope that the 
minister has listened to today’s debate and will 
give the Deer Commission for Scotland a real 
opportunity to change things at an appropriate 
time in future. 

Amendments 237 and 236 not moved. 

Amendment 252 moved—[Allan Wilson]—and 
agreed to. 

Schedule 7, as amended, agreed to. 

Section 56—Interpretation 

The Convener: Group 6 is on biodiversity 
interpretation. Amendment 87, in the name of 
Roseanna Cunningham, is in a group on its own. 

Roseanna Cunningham: Amendment 87, 
which arises directly from the recommendation in 
paragraph 31 of our stage 1 report on the Nature 
Conservation (Scotland) Bill, reflects the 
committee’s concern about the lack of a definition 
of biodiversity in the bill. Biodiversity, of course, is 
at the heart of the bill. 

The minister will respond by saying simply that 
there is already phraseology in the bill that says 

that we will “have regard to” the United Nations 
Convention on Biological Diversity. However, with 
my lawyer’s eyes and intellect, I am bound to say 
that using the words “have regard to” is not the 
same as enshrining a definition. Those words 
allow a get-out. Why is such a get-out—because 
that is what it is—deemed necessary in Scotland 
when, paradoxically, it was not deemed necessary 
in England and Wales in the Countryside and 
Rights of Way Act 2000? The English and Welsh 
legislators do not seem to think that they need a 
get-out clause, but we in Scotland apparently need 
one. 

The minister may have a good reason for 
believing that we need a get-out clause. If there is 
a good reason, I would like to hear it. If we do not 
put the definition of biodiversity clearly in the bill, 
we will allow a loophole. The minister knows that. 
It is inexplicable that we should proceed on the 
present basis when biodiversity is meant to be the 
core of the bill. 

I move amendment 87. 

The Convener: I am relieved that Roseanna 
Cunningham stopped at that point; I agree with her 
totally on the principle of including a definition, but 
if she had gone on much longer, I might have had 
to disagree with her in a vote. Roseanna raises an 
important point that the committee raised at stage 
1 and I am not sure that the minister’s response 
was all that convincing. Although I do not 
necessarily sign up to the emotions that were 
expressed in Roseanna’s remarks, I agree that it 
would be useful to have a definition in the bill. The 
place where Roseanna has suggested that we 
amend the bill is a good one. We discussed that 
briefly at the start of stage 2. 

It is important to draw people’s attention to what 
biodiversity means. Many people find the concept 
quite straightforward once it has been explained to 
them, but getting our heads round it is quite an 
issue. For organisations, it is important that there 
is a clear definition of biodiversity in the bill, with 
the caveat that, should the definition from the 
United Nations Convention on Biological Diversity 
change over time, our act should be changed. We 
should support amendment 87. 

Nora Radcliffe: All I want to say is, “Ditto.” The 
committee was of the view that we should have a 
definition to tie down what we mean by 
biodiversity. I am glad to see amendment 87. As 
the convener said, it is time-proofed—if the 
convention changes, the act will change. I am 
happy to support amendment 87. 

Allan Wilson: I share your view, convener, that 
Roseanna Cunningham’s contribution was in 
danger of becoming an example of how not to win 
friends and influence people. However, I share her 
desire to ensure that there is something that she 
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called a no-get-out clause, but which I call no 
ambiguity about any of the aims in the bill. I 
remain of the opinion that a definition is not strictly 
necessary from a legal perspective, but if 
committee members or others feel strongly that 
the term “biodiversity” should be defined in the bill, 
I am happy to accept amendment 87. 

The Convener: Roseanna Cunningham has 
elicited total support today. 

Amendment 87 agreed to. 

The Convener: Group 7 is on the interpretation 
of interest in land. Amendment 226 is in a group 
on its own. 

Allan Wilson: Amendment 226 is a technical 
amendment that will provide clarification by 
defining “interest in land”, which appears in a 
number of places in the bill. The intention has 
always been that it should be understood to mean 
a legal interest in land. Amendment 226 puts that 
beyond any doubt. 

I move amendment 226. 

Amendment 226 agreed to. 

Amendments 88 to 92 moved—[Allan Wilson]—
and agreed to. 

The Convener: Group 8 is on the interpretation 
of damage to protected natural features. 
Amendment 227 is in a group on its own. 

Allan Wilson: Amendment 227 fulfils a 
commitment that I gave to the committee on day 2 
of stage 2, when we debated Nora Radcliffe’s 
amendments dealing with disturbance in SSSIs. 
Nora Radcliffe suggested that the bill needed to do 
more to deal with situations in which birds and 
animals in an SSSI are subjected to significant 
disturbance. I hope that she agrees that 
amendment 227 picks up that proposal. The 
objective is to ensure that significant disturbance 
to fauna can be clearly understood as damage—
dare I say it—to the SSSI, even when no physical 
destruction has taken place. If birds and animals 
are being driven away from an SSSI, the site will 
no longer be of special scientific interest. It is clear 
that that is damage, and it will be covered by the 
existing provisions in part 2, including the offence 
provisions and the penalties that are set out in 
section 19. 

I move amendment 227. 

Nora Radcliffe: I welcome amendment 227, 
which will enhance the bill. I am happy to support 
it. 

Amendment 227 agreed to. 

Section 56, as amended, agreed to. 

Section 57—Short title and commencement 

The Convener: Group 9 is on commencement. 
Amendment 248, in the name of Nora Radcliffe, is 
in a group on its own. 

Nora Radcliffe: Amendment 248 intends to 
ensure that the amendments that we have made 
in relation to wildlife crime become effective 
immediately upon royal assent. That provision 
would cut out the delay that would otherwise occur 
while we waited for ministers to say that they 
wanted the measures to come into effect. We want 
the extended sanctions to be effective as soon as 
possible. Royal assent will probably come in the 
late spring, which would mean that the measures 
would be in effect in time for this year’s breeding 
and flowering season. 

I move amendment 248. 

Allan Wilson: I recognise the point that Nora 
Radcliffe is making and I share her enthusiasm for 
having the measures in the bill come into force as 
soon as possible. The step that Nora Radcliffe 
proposes has been taken before when there was a 
pressing case for immediate implementation. 
Indeed, the high-priority wildlife crime measures in 
last year’s Criminal Justice (Scotland) Act 2003 
came into force on royal assent. However, that 
was very much the exception to the rule and I had 
to secure Cabinet approval in that regard. As 
members know, the norm is to allow a two-month 
period after royal assent before bringing provisions 
into force. That delay allows everyone who is 
affected by the new legislation to find out about it 
and to make appropriate arrangements. 

As Nora Radcliffe will understand, it is not only 
wildlife criminals who are affected by the 
provisions; the police, the courts, Scottish Natural 
Heritage and others all have to prepare for the 
effect of the new legislation, not least in relation to 
the provision of training for the sheriffs and others. 
We should allow them adequate time to do so and 
I believe that the two-month period is appropriate. 

On that basis, and with those assurances, I ask 
Nora Radcliffe to withdraw amendment 248. 

Nora Radcliffe: If royal assent is given in late 
spring, the following two months are significant. If 
the two-month period covered November to 
January, the question of getting the measures into 
law as quickly as possible would not be as 
important. 

If amendment 248 is not agreed to, the 
provisions will come into effect when ministers say 
that they will. Is there any scope for that two-
month period being reduced? Does the minister 
intend to consider a reduction in that period? 

Allan Wilson: That would be a Cabinet decision 
and I could not commit the Cabinet in advance. 
The normal period is two months and I do not think 
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that it is unreasonable to expect that those who 
will be affected by the bill should be given two 
months to take account of its provisions. There is 
a balance to be struck, but I cannot commit the 
Cabinet to doing anything. 

Nora Radcliffe: I will withdraw my amendment 
and have a think about the matter before deciding 
whether to bring the issue back at stage 3. 

Amendment 248, by agreement, withdrawn. 

Section 57 agreed to. 

Long Title 

Amendment 93 moved—[Allan Wilson]—and 
agreed to. 

Long title, as amended, agreed to. 

The Convener: That ends our stage 2 
consideration. Our amendments will be 
incorporated and the bill will be reprinted before 
being further discussed in the chamber at stage 3. 

11:14 
Meeting suspended. 
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Nature Conservation (Scotland) Bill 

[AS AMENDED AT STAGE 2] 
 
 
 
An Act of the Scottish Parliament to make provision in relation to the conservation of 
biodiversity; to make further provision in relation to the conservation and enhancement of 
Scotland’s natural features; to amend the law relating to the protection of certain birds, animals 
and plants; and for connected purposes. 
 

PART 1 5 

BIODIVERSITY 

1 Duty to further the conservation of biodiversity 

(1) It is the duty of every public body and office-holder, in exercising functions, to further 
the conservation of biodiversity so far as is consistent with the proper exercise of those 
functions. 10 

(2) In complying with the duty imposed by subsection (1) a body or office-holder must have 
regard to— 

(a) any strategy designated under section 2(1), and 

(b) the United Nations Environmental Programme Convention on Biological 
Diversity of 5 June 1992 as amended from time to time (or any United Nations 15 

Convention replacing that Convention). 

 
2 Scottish Biodiversity Strategy 

(1) The Scottish Ministers must designate as the Scottish Biodiversity Strategy one or more 
strategies for the conservation of biodiversity (whether prepared by them or by one or 
more other persons). 20 

(2) The Scottish Ministers must publish any strategy so designated in such manner 
(including on the internet or by other electronic means) as they think fit. 

(3) A strategy so designated may include different provision for different cases or types of 
case. 

(3A) Within one year of a strategy being so designated, Scottish Ministers must publish, or 25 

approve for publication, lists of— 

(a) species of flora and fauna, and 

(b) habitats, 
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considered by the Scottish Ministers to be of principal importance for the purpose 
mentioned in section 1(1). 

(4) The Scottish Ministers must, within 3 years of the date on which— 

(a) they first designate a Scottish Biodiversity Strategy, or 

(b) a report was last laid under this subsection, 5 

lay a report before the Scottish Parliament regarding the implementation of the strategy.

 

PART 2 

CONSERVATION AND ENHANCEMENT OF NATURAL FEATURES 

CHAPTER 1 

SITES OF SPECIAL SCIENTIFIC INTEREST 10 

Notification of sites of special scientific interest 

3 Duty to give notification of sites of special scientific interest 

(1) Scottish Natural Heritage (“SNH”) must, where it considers that any land is of special 
interest by reason of any of its natural features, notify that fact to the persons mentioned 
in section 49(2) (“the interested parties”). 15 

(1A) References in this Act to a “natural feature” of land are references to any of its flora or 
fauna or geological or geomorphological features. 

(2) In determining for the purposes of subsection (1) whether any land is of special interest 
SNH must have regard to— 

(a) the extent to which giving notification under that subsection in relation to the land 20 

would contribute towards the development of a series of sites of special scientific 
interest in Scotland representative of the diversity and geographic range of— 

(i) Scotland’s natural features, 

(ii) the natural features of Great Britain, 

(iii) the natural features of the member States, and 25 

(b) any guidance issued or approved under subsection (1) of section 42 so far as 
containing information of the description referred to in subsection (2)(a) of that 
section. 

(3) A notification under subsection (1) must be accompanied by— 

(a) a document which— 30 

(i) describes the land to which the notification relates, 

(ii) specifies the natural feature by reason of which SNH considers the land to 
be of special interest, 

(iii) specifies acts or omissions which appear to SNH to be likely to damage 
that natural feature, and 35 

(iv) contains such other information as SNH thinks fit, and 

(b) a map on which the land is delineated. 
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(4) The notification, document and map referred to in subsection (3) are in this Act together 
referred to, in relation to the land in question, as the “SSSI notification”.  

(5) An SSSI notification has effect from the date on which it is given; and the land in 
question is, until the notification ceases to have effect, to be known as a “site of special 
scientific interest”. 5 

(6) Each act or omission specified in an SSSI notification by virtue of subsection (3)(a)(iii) 
is, in relation to the site of special scientific interest, in this Act referred to as an 
“operation requiring consent”. 

 
4 Site management statements 

(1) An SSSI notification must be accompanied by a site management statement. 10 

(2) A site management statement is a statement prepared by SNH which— 

(a) provides guidance to owners and occupiers of land within a site of special 
scientific interest as to how the natural feature specified in the SSSI notification 
should be conserved or enhanced, and 

(b) contains such other information in relation to the site of special scientific interest 15 

as SNH thinks fit. 

(3) SNH may, at any time during which an SSSI notification has effect— 

(a) on the request of any owner or occupier of land within the site of special scientific 
interest, or 

(b) of its own accord, 20 

review and, if it thinks fit, revise the site management statement. 

(4) SNH must provide a copy of any statement so revised to every owner and occupier of 
land within the site of special scientific interest. 

 
5 Enlargement of sites of special scientific interest 

(1) Where SNH considers that if land (“extra land”) which is contiguous to or which it 25 

considers to be otherwise associated with a site of special scientific interest were 
combined with the site, the combined land would be of special interest by reason of any 
of its natural features, it may notify that fact to the persons who are the interested parties 
in relation to the extra land. 

(2) Subsection (2) of section 3 applies for the purposes of subsection (1) of this section as it 30 

applies for the purposes of subsection (1) of that section. 

(3) Sections 3(3) and 4(1) and (2) apply in relation to a notification of extra land under 
subsection (1) of this section as they apply to a notification under section 3(1), but as 
if— 

(a) in section 3(3)(a)(ii), the reference to the land were a reference to the combined 35 

land, 

(b) in section 4(2), the references to a site of special scientific interest were references 
to the combined land. 

(4) Representations under schedule 1 with respect to a notification under subsection (1) are 
not competent so far as they relate to the original SSSI notification. 40 
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6 Review of operations requiring consent 

(1) SNH— 

(a) must, on the request of any owner or occupier of land within a site of special 
scientific interest, 

(b) may when it thinks fit, 5 

review the operations requiring consent specified in an SSSI notification. 

(2) SNH must not carry out— 

(a) the first such review within 6 years of the date on which the SSSI notification was 
given, 

(b) any subsequent such review within 6 years of the previous review, 10 

except where the review is carried out under subsection (1)(b) and SNH has obtained the 
agreement of every owner and occupier of land within the site of special scientific 
interest. 

(3) Such agreement is obtained if SNH gives notice of a proposed review to every owner 
and occupier of land within the site of special scientific interest and— 15 

(a) every such person consents to SNH carrying out the review, or 

(b) no reasonable objection by any such person to the carrying out of the review is 
received by SNH within 28 days of the date on which the notice was given. 

(4) SNH may, in carrying out a review of operations requiring consent, also review any 
consents to carry out the operations given on applications under section 16(2). 20 

(5) If, on completion of a review, SNH is of the opinion that the SSSI notification should be 
amended by— 

(a) adding to the operations requiring consent specified in it, 

(b) modifying the description of any operation requiring consent so specified, or 

(c) removing any operation requiring consent so specified from it, 25 

SNH must amend the SSSI notification by giving notification of the amendment to 
every owner and occupier of land within the site of special scientific interest. 

 
7 Addition or modification of operations requiring consent: urgent situations 

(1) Where SNH considers that a person is carrying out, or intends to carry out, an operation 
(other than an operation requiring consent) which it considers is damaging or is likely to 30 

damage any natural feature specified in an SSSI notification and that the situation is one 
of urgency, SNH may, with the consent of the Scottish Ministers, amend the SSSI 
notification by— 

(a) adding to the operations requiring consent specified in it, 

(b) modifying the description of any operation requiring consent so specified.  35 

(2) An application to the Scottish Ministers for their consent under subsection (1) must— 

(a) set out SNH’s reasons for considering that the proposed amendment should be 
made and that the situation is one of urgency, and 
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(b) contain such other information relating to the proposed amendment as the Scottish 
Ministers may specify. 

(3) If the Scottish Ministers give their consent under subsection (1), SNH must amend the 
SSSI notification by giving notification of the amendment and of the consent— 

(a) to every owner and occupier of land within the site of special scientific interest, 5 

and 

(b) where the person whom SNH considers is carrying out or is likely to carry out the 
operation is not given notice under paragraph (a), to that person. 

 
8 Variation of SSSI notifications 

(1) SNH may, at any time after it has given notice under paragraph 12 of schedule 1 of a 10 

decision to confirm an SSSI notification, vary the matters included in the notification by 
virtue of section 3(3)(a)(i), (ii) and (iv) (whether by adding to them, changing them or 
removing matter from them) by giving notification to the interested parties. 

(2) The area of the land to which the SSSI notification relates cannot be varied under this 
section. 15 

 
9 Denotification of sites of special scientific interest 

(1) SNH may, where it considers that all or any part of a site of special scientific interest is 
no longer of special interest by reason of the natural feature specified in the SSSI 
notification, give notification to the interested parties of its intention to revoke the SSSI 
notification or, as the case may be, modify it so as to disapply its effect to the part of the 20 

site in question. 

(2) In determining for the purposes of subsection (1) whether all or any part of a site of 
special scientific interest is no longer of special interest, SNH must have regard to— 

(a) the extent to which the SSSI notification continues to contribute towards the 
development of a series of sites of special scientific interest in Scotland 25 

representative of the diversity and geographic range of— 

(i) Scotland’s natural features, 

(ii) the natural features of Great Britain, 

(iii) the natural features of the member States, and 

(b) any guidance issued or approved under subsection (1) of section 42 so far as 30 

containing information of the description referred to in subsection (2)(a) of that 
section. 

(3) A notification under subsection (1) must be accompanied by— 

(a) a document which— 

(i) describes the site of special scientific interest or, as the case may be, the 35 

part in question, and 

(ii) explains why SNH considers the site of special scientific interest or part no 
longer to be of special interest by reason of the natural feature specified in 
the SSSI notification, and 

(b) a map on which the site of special scientific interest or part is delineated. 40 
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10 Notifications relating to sites of special scientific interest: procedure 

Schedule 1 sets out procedure relating to notifications given under sections 3(1), 5(1) 
and 9(1). 

 
11 Effect of SSSI notification 

(1) From the date when SNH gives— 5 

(a) notice under paragraph 12 of schedule 1 of a decision to confirm an SSSI 
notification with modifications, 

(b) notification under section 5(1), 6(5), 7(3) or 8(1) in relation to an SSSI 
notification, 

(c) notice under paragraph 12 of schedule 1 of a decision to confirm a notification 10 

given under section 5(1) with modifications, 

(d) notice under that paragraph of a decision to confirm a notification given under 
section 9(1) in relation to part only of the site of special scientific interest, 

the SSSI notification has effect as amended by the modifications or, as the case may be, 
the notification given under section 5(1), 6(5), 7(3), 8(1) or 9(1). 15 

(2) Where SNH gives notice under paragraph 12 of schedule 1 of a decision to withdraw a 
notification given under section 5(1), the SSSI notification to which the withdrawn 
notification relates has effect, from the date on which the notice under that paragraph is 
given, as if the withdrawn notification had never been given. 

(3) An SSSI notification ceases to have effect on SNH giving notice under paragraph 12 of 20 

schedule 1 of a decision— 

(a) to withdraw the SSSI notification, or 

(b) to confirm a notification given under section 9(1) of its intention to revoke the 
SSSI notification. 

 
Exercise of functions in relation to sites of special scientific interest 25 

12 Exercise of functions by public bodies etc. 

(1) This section applies to the exercise by a public body or office-holder of any function on, 
or so far as affecting, any land which is a site of special scientific interest. 

(2) Before exercising the function the body or office-holder must— 

(a) consult SNH, and 30 

(b) have regard to any advice received from SNH within such reasonable time as the 
body or office-holder may specify. 

(3) In exercising the function, the body or office-holder must take reasonable steps, 
consistent with the proper exercise of the functions of the body or office-holder, to 
further the conservation and enhancement of the natural feature specified in the SSSI 35 

notification. 

(4) This section is without prejudice to sections 13 to 15. 
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Operations affecting sites of special scientific interest 

13 Operations by public bodies etc. 

(1) A public body or office-holder must not carry out any operation which is likely to 
damage any natural feature specified in an SSSI notification except— 

(a) with the written consent of SNH given on an application under subsection (3), 5 

(b) where subsection (1) of section 14 applies, or 

(c) in accordance with subsection (2) of that section. 

(2) Subsection (1) of this section applies whether or not the operation would take place on 
land within a site of special scientific interest. 

(3) An application for SNH’s consent must specify— 10 

(a) the nature of the operation, 

(b) the proposed dates of commencement and completion, and 

(c) the land on which it is proposed to carry out the operation. 

(4) On an application under subsection (3) SNH may— 

(a) give consent to the operation being carried out, whether or not subject to 15 

conditions, or 

(b) refuse such consent. 

(5) The conditions referred to in subsection (4)(a) may, in particular, provide— 

(a) that, despite the terms of the application under subsection (3), the operation may 
be carried out— 20 

(i) only in such manner as SNH may specify, 

(ii) on part only of the land on which the public body or office-holder wishes to 
carry out the operation, 

(b) that the operation may be carried out only for, or within, such period as SNH may 
specify. 25 

(6) SNH must, in giving or refusing consent, provide the public body or office-holder with 
written advice in relation to the operation, including advice on minimising such damage 
as is referred to in subsection (1). 

(7) SNH must give a public body or office-holder reasons for a decision under this 
section— 30 

(a) to give consent subject to conditions, 

(b) to refuse consent. 

(8) SNH is, if it neither gives nor refuses consent within 28 days of the date of the 
application under subsection (3), to be treated as having refused consent. 

 
14 Operations by public bodies etc.: authorised operations 35 

(1) SNH’s consent under section 13 is not required in relation to the carrying out of an 
operation of the type described in subsection (1) of that section— 
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(a) in respect of which permission has been given by a relevant regulatory authority 
in accordance with section 15, 

(b) which is authorised by a planning permission granted on an application under Part 
III of the Town and Country Planning (Scotland) Act 1997 (c.8), 

(c) which is an emergency operation particulars of which (including details of the 5 

emergency) are notified to SNH as soon as practicable after the necessity for the 
operation becomes apparent, 

(d) in accordance with the terms of a management agreement between SNH and the 
public body or office-holder carrying out the operation, or 

(e) in accordance with any plan relating to the management of land which has been 10 

prepared by the public body or office-holder and approved in writing by SNH for 
the purposes of this section. 

(2) A public body or office-holder may, if all the conditions set out in subsection (3) are 
satisfied, carry out an operation of the type described in section 13(1)— 

(a) in respect of which SNH has refused consent, or 15 

(b) in a case where SNH has given consent, otherwise than in accordance with any 
condition to which the consent is subject. 

(3) Those conditions are— 

(a) that the public body or office-holder has, more than 28 days after the date of the 
application under section 13(3), given notice to SNH of— 20 

(i) the date (which must be at least 28 days after the date of the notice) on 
which it proposes to commence the operation, and 

(ii) what (if anything) the body or office-holder has done, or proposes to do, in 
consequence of any written advice in relation to the operation which it has 
received, before the date of the notice, from SNH in pursuance of section 25 

13(6), 

(b) that the body or office-holder carries out the operation in such a way as to give 
rise to as little damage or disturbance as is reasonably practicable in all the 
circumstances to any natural feature specified in an SSSI notification (having had 
regard, in particular, to any such advice as is referred to in paragraph (a)(ii)), 30 

(c) that in carrying out the operation, the body or office-holder complies with section 
12(3). 

(4) Subsection (5) applies where— 

(a) a public body or office-holder carries out an operation for which it would, but for 
subsection (1)(a) or (c) or (2), require SNH’s consent, and 35 

(b) the operation damages any natural feature specified in an SSSI notification. 

(5) Where this subsection applies the body or office-holder must— 

(a) consult SNH as to the manner in which the natural feature should be restored to its 
former condition, and 

(b) restore it, so far as is reasonably practicable, to that condition in accordance with 40 

any advice given by SNH in pursuance of paragraph (a). 
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15 Consent by certain regulatory authorities 

(1) This section applies where the permission of a relevant regulatory authority is needed 
before operations may be carried out. 

(2) A reference in this Act to a relevant regulatory authority is reference to any person 
designated as such for the purposes of this Act by order made by the Scottish Ministers. 5 

(3) Before deciding whether to permit the carrying out of an operation which is likely to 
damage any natural feature specified in an SSSI notification, the authority must notify 
SNH of the proposal to carry out the operation specifying— 

(a) the nature of the operation, 

(b) the proposed dates of commencement and completion, and 10 

(c) the land on which it is proposed to carry out the operation. 

(4) Subsection (3) applies whether or not the operation would take place on land within a 
site of special scientific interest. 

(5) The authority must not decide whether to give its permission until the expiry of the 
period of 28 days beginning with the date of the notification to SNH unless SNH has 15 

notified the authority that it need not wait until then. 

(6) The authority must have regard to any advice received from SNH— 

(a) in deciding whether to give its permission, and 

(b) if it does decide to do so, in deciding what (if any) conditions are to be attached to 
its permission. 20 

(7) Subsection (8) applies where the authority does not follow any such advice which— 

(a) advises it against permitting an operation, or 

(b) advises it to attach certain conditions to a permission. 

(8) Where this subsection applies— 

(a) the permission given by the authority is subject to the conditions set out in 25 

subsection (10), and 

(b) the authority must give notice in accordance with subsection (9) to SNH and the 
applicant for permission. 

(9) A notice given under subsection (8)(b) must set out the permission given and its terms 
and must include a statement specifying— 30 

(a) what the authority has done, or proposes to do, in consequence of the advice given 
by SNH, 

(b) that in giving permission or, as the case may be, attaching conditions to the 
permission the authority has not followed advice received from SNH under 
subsection (6), and 35 

(c) the conditions set out in subsection (10). 

(10) The conditions referred to in subsections (8)(a) and (9)(c) are that— 

(a) the permitted operation must not be commenced before the end of the period of 28 
days beginning with the date on which notice under subsection (8)(b) is given, and 
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(b) the operation is carried out in such a way as to give rise to as little damage or 
disturbance as is reasonably practicable in all the circumstances to the natural 
feature referred to in subsection (3). 

 
16 Operations by owners or occupiers of sites of special scientific interest 

(1) An owner or occupier of land within a site of special scientific interest must not carry 5 

out, or cause or permit to be carried out, an operation requiring consent on the land 
except— 

(a) with the written consent of SNH given on an application under subsection (2), or 

(b) where section 17(1) applies. 

(2) An application for such consent must specify— 10 

(a) the nature of the operation, 

(b) the proposed dates of commencement and completion, and 

(c) the land on which it is proposed to carry out the operation. 

(3) On an application under subsection (2) SNH may— 

(a) give consent to the operation being carried out, whether or not subject to 15 

conditions, or 

(b) refuse such consent. 

(4) The conditions referred to in subsection (3)(a) may, in particular, provide— 

(a) that, despite the terms of the application under subsection (2), the operation may 
be carried out— 20 

(i) only in such manner as SNH may specify, 

(ii) on part only of the land on which the owner or occupier wishes the 
operation to be carried out, 

(b) that the operation may be carried out only for, or within, such period as SNH may 
specify. 25 

(5) SNH may, by giving notice to the owner or occupier to whom consent to carry out an 
operation has been given, modify or withdraw its consent— 

(a) on completion of a review of it under section 6(4), or 

(b) where SNH considers that the carrying out of the operation requiring consent in 
accordance with the consent will damage any natural feature specified in an SSSI 30 

notification in a manner not foreseen by SNH at the time it gave consent. 

(6) Consent may not be modified or withdrawn under subsection (5)(b) without the 
agreement of the Scottish Ministers. 

(7) A modification or withdrawal under subsection (5)(a) has effect from— 

(a) the expiry of the time limit for appealing against it, or 35 

(b) where an appeal is made, its withdrawal or final determination.  

(8) A modification or withdrawal under subsection (5)(b) has effect on notice of it being 
given. 

(9) Where, under this section— 
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(a) SNH— 

(i) refuses to consent to an operation being carried out, 

(ii) makes its consent subject to conditions, or 

(iii) modifies or withdraws its consent, and 

(b) it considers, having had regard to any guidance issued or approved under section 5 

42(1) so far as relating to circumstances in which it should offer to enter into a 
management agreement, that, despite the decision referred to in paragraph (a), it 
should offer to enter into such an agreement with the applicant or, as the case may 
be, the person to whom the consent was given, 

it must offer to enter into such an agreement on such terms and conditions (including 10 

provision for payment to the applicant by SNH) as, having regard to the guidance, it 
thinks fit. 

(10) SNH must give an applicant reasons for a decision by virtue of this section— 

(a) to make its consent subject to conditions,  

(b) to refuse consent, 15 

(c) to modify or withdraw its consent, 

(d) where paragraph (a) of subsection (9) applies, not to offer to enter into a 
management agreement in pursuance of that subsection. 

 
17 Operations by owners or occupiers of sites of special scientific interest: authorised 

operations 20 

(1) SNH’s consent under section 16 is not required in relation to the carrying out of an 
operation requiring consent— 

(a) in respect of which permission has been given by a relevant regulatory authority 
in accordance with section 15, 

(b) which is authorised by a planning permission granted on an application under Part 25 

III of the Town and Country Planning (Scotland) Act 1997 (c.8), 

(c) which is an emergency operation particulars of which (including details of the 
emergency) are notified to SNH as soon as practicable after the necessity for the 
operation becomes apparent, 

(d) in accordance with the terms of a management agreement between SNH and the 30 

person carrying out the operation or causing or permitting it to be carried out, or 

(e) which is carried out as required by a land management order. 

(2) Subsection (3) applies where— 

(a) an owner or occupier of land within a site of special scientific interest carries out, 
or causes or permits to be carried out, an operation which would, but for 35 

subsection (1)(a) or (c), require SNH’s consent, and 

(b) the operation damages any natural feature specified in an SSSI notification. 

(3) Where this subsection applies the owner or occupier must— 

(a) consult SNH as to the manner in which the natural feature should be restored to its 
former condition, and 40 
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(b) restore it, so far as is reasonably practicable, to that condition in accordance with 
any advice given by SNH in pursuance of paragraph (a). 

(4) Section 16 and this section do not apply to an owner or occupier being a public body or 
office-holder acting in the exercise of its functions. 

 
18 Appeals in connection with operations requiring consent 5 

(1) An owner or occupier of land within a site of special scientific interest who is 
aggrieved— 

(a) by a condition imposed under subsection (3)(a) of section 16, 

(b) by a decision under subsection (3)(b) of that section to refuse consent, 

(c) by a decision under subsection (5) of that section to modify or withdraw consent, 10 

(d) by a decision, where paragraph (a) of subsection (9) of that section applies, not to 
enter into a management agreement in pursuance of that subsection, 

(e) by the terms and conditions (including any provision for payment by SNH) on 
which SNH has offered to enter into a management agreement in pursuance of 
that subsection, 15 

may appeal to the Scottish Land Court. 

(2) An appeal under subsection (1) must be lodged not later than 28 days after the date on 
which SNH notified the appellant of the decision being appealed. 

(3) If, within— 

(a) the period of 4 months beginning on the date on which the owner or occupier 20 

seeking the consent made an application under section 16(2), or 

(b) such longer period, beginning on that date, as may be agreed in writing between 
SNH and the owner or occupier, 

SNH neither gives nor refuses the consent sought in the application, SNH is to be 
treated, for the purposes of this section, as having refused consent on the day on which 25 

the period expired and an appeal may be made and determined under this section 
accordingly. 

(4) If, within— 

(a) the period of 4 months beginning on the date on which SNH— 

(i) refuses consent to an operation being carried out, 30 

(ii) makes its consent subject to conditions, or 

(iii) modifies or withdraws its consent, or 

(b) such longer period, beginning on that date, as may be agreed in writing between 
SNH and the owner or occupier, 

SNH has not offered to enter into a management agreement in pursuance of section 35 

16(9), SNH is to be treated, for the purposes of this section, as having decided not to so 
offer on the day on which the period expired and an appeal may be made and 
determined under this section accordingly. 

(5) The Scottish Land Court must determine an appeal made under subsection (1) on the 
merits rather than by way of review and may do so by— 40 
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(a) affirming the decision appealed against, 

(b) where the appeal is against a refusal of consent, directing SNH to give consent, 

(c) where the appeal is as to the conditions to which a consent is subject, quashing all 
or any of those terms or conditions, 

(d) where the appeal is against a decision not to offer to enter into a management 5 

agreement, directing SNH to so offer, 

(e) where the appeal is as to the terms and conditions of a management agreement, 
quashing all or any of those terms or conditions, 

(f) making such other order as it thinks fit. 

(6) The Scottish Land Court may direct SNH— 10 

(a) where it determines an appeal under paragraph (b) or (c) of subsection (5), as to 
any conditions to which its consent to the carrying out of the operation requiring 
consent are to be subject, 

(b) where it determines an appeal under paragraph (d) or (e) of that subsection, as to 
terms and conditions of the management agreement (including provision for 15 

payment by SNH) which it must offer to enter into. 

 
Offences and byelaws 

19 Offences in relation to sites of special scientific interest 

(1) Any person who intentionally or recklessly damages any natural feature specified in an 
SSSI notification is, subject to subsection (2), guilty of an offence. 20 

(2) Any person who does anything which would, but for this subsection, amount to an 
offence under subsection (1) is not guilty of the offence if it is shown that— 

(a) the act was the incidental result of a lawful operation, 

(b) the person who carried out the lawful operation— 

(i) took reasonable precautions for the purpose of avoiding carrying out the 25 

act, or 

(ii) did not foresee, and could not reasonably have foreseen, that the act would 
be an incidental result of the carrying out of the lawful operation, and 

(c) that person took such steps as were reasonably practicable in all the circumstances 
to minimise the damage caused. 30 

(3) Any person who, without reasonable excuse— 

(a) contravenes section 13(1) or 16(1), or 

(b) fails to comply with section 14(5)(b) or 17(3)(b), 

is guilty of an offence. 

(4) Any person guilty of an offence under subsection (1) or (3) is liable— 35 

(a) on summary conviction, to a fine not exceeding £40,000, 

(b) on conviction on indictment, to a fine. 
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(5) It is not a defence in proceedings for an offence under subsection (3) of contravening 
section 13(1) or 16(1) that the carrying out of the operation did not damage any natural 
feature specified in an SSSI notification. 

 
20 Byelaws 

(1) SNH may make byelaws for the protection of a site of special scientific interest. 5 

(2) The following provisions of the National Parks and Access to the Countryside Act 1949 
(c.97) apply in relation to byelaws under subsection (1) as they apply in relation to 
byelaws under section 20 of that Act— 

(a) subsections (2) and (3) of section 20 (reading references in those subsections to 
nature reserves as references to sites of special scientific interest), and 10 

(b) sections 106 and 107. 

 
Supplementary 

21 Advisory Committee on sites of special scientific interest 

(1) There is to continue to be a committee (“the Advisory Committee”) with the advisory 
function relating to sites of special scientific interest conferred on it by this section. 15 

(2) The convener and other members of the Advisory Committee are to be appointed by the 
Scottish Ministers, on such terms and conditions as they may determine, from among 
persons appearing to them to have scientific qualifications and experience in relation to 
flora or fauna or the geological or geomorphological features of land. 

(3) Those terms and conditions must include arrangements for the payment by SNH of 20 

remuneration and allowances. 

(4) A member of SNH, or of any committee appointed by it, may not be appointed to the 
Advisory Committee. 

(5) The Scottish Ministers may, from time to time, give directions to the Advisory 
Committee as to its procedure.  25 

(6) Subsection (7) applies where— 

(a) any person with an interest in land which is a site of special scientific interest 
makes a representation to SNH in relation to— 

(i) any reason specified in an SSSI notification, or notification under section 
5(1), in pursuance of section 3(3)(a)(ii), or 30 

(ii) any reason specified in a notification under subsection (1) of section 9 in 
pursuance of subsection (3)(a)(ii) of that section, 

(b) that person does not agree to withdraw the representation, and 

(d) the condition set out in subsection (6A) is met. 

(6A) That condition is that the representation is made— 35 

(a) before the expiry of the time limit for making representations in pursuance of 
paragraph 4(c) of schedule 1 with respect to the notification in question, or 

(b) if that time limit has expired, not less than 10 years have elapsed from the date— 

(i) on which the last such representation was made, or 
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(ii) where no such representation has been made previously, on which the 
notification in question was given. 

(7) Where this subsection applies SNH must— 

(a) refer the matter to the Advisory Committee,  

(aa) consider any advice given by the Advisory Committee on the matter, and 5 

(b) take such action as it thinks fit in consequence of any such advice. 

 
22 SSSI register 

(1) The Keeper of the Registers of Scotland (“the Keeper”) must keep a register 
containing— 

(a) such information relating to SSSI notifications as may be required by regulations 10 

under subsection (4), and 

(b) such information relating to— 

(i) notifications given under section 5(1), 6(5), 7(3), 8(1) or 9(1), 

(ii) notices given under paragraph 12 or 17 of schedule 1, 

as may be so required. 15 

(2) The Keeper must ensure that the register is, at all reasonable times, available for public 
inspection. 

(4) The Scottish Ministers may by regulations make provision— 

(a) as to the form and manner in which the register is to be kept, 

(b) as to the information which the register is to contain, 20 

(c) as to amendment of the register, 

(d) requiring SNH to send to the Keeper for registration in the register, in such form 
and manner as the regulations may specify, copies of the notifications and notices 
specified in subsection (1)(a) and (b) and such other documents and information 
as the regulations may specify, 25 

(e) as to the provision, on payment of such fee (if any) as may be so specified, of 
copies and extracts of information in the register and as to the evidential value of 
such copies and extracts. 

 
CHAPTER 2 

NATURE CONSERVATION ORDERS 30 

23 Nature conservation orders 

(1) Where the Scottish Ministers consider that, for either or both of the purposes specified 
in subsection (2), the carrying out of an operation on land of a description specified in 
subsection (3) should be wholly or partly prohibited, they may make an order (a “nature 
conservation order”)— 35 

(a) specifying the operation, 

(b) specifying the circumstances (if any) in which the carrying out of the operation is 
not prohibited, and 

713



16 Nature Conservation (Scotland) Bill 
Part 2—Conservation and enhancement of natural features 

Chapter 2—Nature conservation orders 
 

(c) prohibiting any person from carrying it out on such land other than in those 
circumstances. 

(2) The purposes referred to in subsection (1) are— 

(a) the conservation of any natural feature by reason of which land (whether or not 
the land in question) is a site of special scientific interest or, as the case may be, is 5 

otherwise considered by the Scottish Ministers to be of special interest, 

(b) compliance with an international obligation. 

(3) The land referred to in subsection (1) is— 

(a) land which is, or forms part of, a site of special scientific interest, 

(b) land which is not, or does not form part of, a site of special scientific interest but 10 

is, in the opinion of the Scottish Ministers, of special interest by reason of any of 
its natural features, 

(c) land which is contiguous to, or which the Scottish Ministers consider to be 
otherwise associated with, land of the type described in paragraph (a) or (b), or 

(d) any combination of land of the types described in paragraphs (a) to (c). 15 

(4) The circumstances which may be specified in a nature conservation order by virtue of 
subsection (1)(b) include, for example, the carrying out of an operation— 

(a) at a particular time, 

(b) in a particular manner, or 

(c) in accordance with particular conditions. 20 

(5) Each operation specified in a nature conservation order is, so far as prohibited by the 
order in relation to the land to which the order relates, referred to in this Act as a 
“prohibited operation”. 

(6) A nature conservation order has effect on being made. 

(7) A nature conservation order ceases to have effect— 25 

(a) on the date on which a decision not to confirm it is made under paragraph 5 of 
schedule 2, 

(b) if no decision is made under that paragraph within the period mentioned in sub-
paragraph (a) of that paragraph or that period as extended under paragraph 12 of 
that schedule, at the end of that period, or 30 

(c) on the date on which an order under section 24(1) revoking it is made. 

 
24 Amendment or revocation of nature conservation orders 

(1) The Scottish Ministers may by order amend or revoke a nature conservation order (and 
an order under this subsection is, in this Act, referred to as an amending order or, as the 
case may be, a revoking order). 35 

(2) An amending order may— 

(a) add to the prohibited operations specified in a nature conservation order, modify 
the description of any prohibited operation so specified or remove any prohibited 
operation so specified from the order, 
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(b) amend any circumstances specified in a nature conservation order in relation to an 
operation by virtue of section 23(1)(b), 

(c) extend or restrict the area of land to which a nature conservation order relates. 

(3) An amending order has effect on being made. 

(4) A nature conservation order which is amended by an amending order has effect, for so 5 

long as the amending order has effect, as amended. 

(5) A revoking order may revoke a nature conservation order in relation to part only of the 
land to which the nature conservation order relates. 

(6) A revoking order has effect on being made. 

 
25 Nature conservation orders and related orders: procedure 10 

Schedule 2 sets out procedure relating to nature conservation orders, amending orders 
and revoking orders. 

 
26 Review of nature conservation orders 

(1) The Scottish Ministers may, when they think fit, review a nature conservation order for 
the purposes of determining whether they should make an amending order or a revoking 15 

order in relation to it. 

(2) The Scottish Ministers must carry out— 

(a) the first such review within 6 years of the date on which the nature conservation 
order was made, 

(b) any subsequent such review within 6 years of the previous review. 20 

 
27 Offences in relation to nature conservation orders 

(1) Any person who carries out, or causes or permits to be carried out, a prohibited 
operation on any land to which a nature conservation order relates is guilty of an offence 
and liable— 

(a) on summary conviction, to a fine not exceeding £40,000, 25 

(b) on conviction on indictment, to a fine. 

(2) It is not a defence in proceedings for an offence under subsection (1) that the carrying 
out of the prohibited operation did not damage any natural feature of the land to which 
the nature conservation order relates. 

 
28 Reports 30 

A report submitted by SNH under section 10(2) (annual report) of the Natural Heritage 
(Scotland) Act 1991 (c.28) for any year must set out particulars of any land in relation to 
which a nature conservation order, amending order or revoking order has come into 
effect during that year. 
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CHAPTER 3 

LAND MANAGEMENT ORDERS 

29 Proposals for land management orders 

(1) This section applies to— 

(a) land which is, or forms part of, a site of special scientific interest, 5 

(b) land which is contiguous to, or which SNH considers to be otherwise associated 
with, a site of special scientific interest, 

(c) any combination of land of the type described in paragraphs (a) and (b). 

(2) Where— 

(a) any of subsections (3) to (5) applies, and 10 

(b) SNH considers that an order under section 30(1) (a “land management order”) in 
relation to the land is necessary or expedient for the purpose of conserving, 
restoring or otherwise enhancing any natural feature specified in an SSSI 
notification,  

SNH may propose to the Scottish Ministers that they make a land management order. 15 

(3) This subsection applies where—  

(a) SNH has offered to enter into a management agreement in relation to land to 
which this section applies for the purpose specified in subsection (2)(b), and 

(b) the offeree has refused or failed to enter into the agreement. 

(4) This subsection applies where a person fails to comply with a management agreement 20 

entered into with SNH, for the purpose specified in subsection (2)(b), in relation to land 
to which this section applies. 

(5) This subsection applies where SNH has not, by reason of not being aware of the name or 
address of any owner or occupier of land to which this section applies, been able to offer 
to enter into a management agreement in relation to the land. 25 

(6) Subsection (5) does not apply unless— 

(a) SNH has given notice in accordance with section 49(8) stating that it wishes to 
offer to enter into a management agreement in relation to the land, and 

(b) 28 days have passed since the notice was given. 

(7) A proposal under subsection (2) must— 30 

(a) describe the land to which it relates in a manner which would be sufficient to 
enable a document relating to the land to be recorded in the General Register of 
Sasines or, as the case may be, registered in the Land Register of Scotland, 

(b) be accompanied by a map on which the land is delineated, 

(c) describe the natural feature in question, 35 

(d) explain why SNH offered to, or wishes to offer to, enter into a management 
agreement in relation to the land or, as the case may be, specify the failure to 
comply with a management agreement which has been entered into,  

(e) specify— 
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(i) any operations (including any operations requiring consent) which should 
be carried out on the land for the purpose of conserving, restoring or 
otherwise enhancing that natural feature, 

(ii) the persons who should carry out the operations, and 

(iii) how and when the operations should be carried out, 5 

(f) state— 

(i) the costs which the persons referred to in paragraph (e)(ii) are likely to 
incur by so doing, and 

(ii) the amounts which SNH should pay to those persons in respect of those 
costs, and 10 

(g) specify any operations which should not be carried out on the land. 

 
30 Power to make land management orders 

(1) The Scottish Ministers must, within 3 months of the expiry of the period during which 
representations on a proposal for a land management order may be made in pursuance of 
paragraph 3(c) of schedule 3, after considering the matters specified in subsection (2)— 15 

(a) make a land management order in the manner which has been proposed, 

(b) make such other land management order as the Scottish Ministers think fit in 
relation to the land, or any part of the land, to which the proposal relates, or 

(c) refuse to make a land management order in relation to that land or any part of it. 

(2) Those matters are— 20 

(a) the proposal under section 29(2) and the accompanying map, 

(b) any representations made to them in pursuance of paragraph 3(c) of schedule 3, 
and 

(c) any information provided to them in pursuance of paragraph 6 of that schedule in 
relation to the proposal. 25 

 
31 Content of land management orders 

(1) A land management order must— 

(a) describe the land to which the order relates in a manner which would be sufficient 
to enable the order to be recorded in the General Register of Sasines or, as the 
case may be, registered in the Land Register of Scotland, 30 

(b) be accompanied by a map on which the land is delineated, 

(c) describe the natural feature which is to be conserved, restored or otherwise 
enhanced in pursuance of the order, 

(d) specify— 

(i) the operations which are to be carried out on the land for the purpose of 35 

conserving, restoring or otherwise enhancing that natural feature, 

(ii) the persons who are to carry out those operations, and 

(iii) how and when those operations are to be carried out, 
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(e) specify any operations which must not be carried out on the land, 

(f) specify the date on which the order is to come into effect and the period for which 
it is to have effect, and 

(g) set out the circumstances in which an appeal may be made under section 34(1) 
against the decision to make the order. 5 

(2) Any operation specified in a land management order by virtue of subsection (1)(e) is, in 
relation to the land to which the order relates, referred to in this Act as an “excluded 
operation”. 

(3) A land management order may provide for the making of payments by SNH to any 
person in respect of reasonable costs incurred by the person in carrying out an operation 10 

specified in the order by virtue of subsection (1)(d)(i). 

 
32 Review of land management orders 

(1) The Scottish Ministers may, when they think fit, review a land management order for 
the purposes of determining whether they should make an order amending or revoking 
it. 15 

(2) The Scottish Ministers must carry out— 

(a) the first such review within 6 years of the date on which the land management 
order was made, 

(b) any subsequent such review within 6 years of the previous review. 

(3) If, on completion of a review, the Scottish Ministers decide that the land management 20 

order should be amended or revoked they may make an order to that effect. 

 
33 Land management orders and related orders: procedure 

Schedule 3 sets out procedure relating to land management orders and orders under 
section 32(3). 

 
34 Appeals in connection with land management orders and related orders 25 

(1) Any owner or occupier of land to which a land management order relates who is 
aggrieved by— 

(a) a decision of the Scottish Ministers to make a land management order or an order 
under section 32(3), or 

(b) the terms or conditions of such an order, 30 

may appeal to the Scottish Land Court. 

(2) An appeal under subsection (1) must be lodged not later than 28 days after the date on 
which the Scottish Ministers gave notice to the appellant of the decision being appealed. 

(3) The Scottish Land Court must determine an appeal under subsection (1) on the merits 
rather than by way of review and may do so by— 35 

(a) affirming the order in question, 

(b) directing the Scottish Ministers to amend the order in such manner as the Court 
may specify, 
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(c) directing the Scottish Ministers to revoke the order, 

(d) making such other order as it thinks fit. 

 
35 Effect of land management orders 

(1) A land management order has effect from— 

(a) the expiry of the time limit for appealing against the decision to make the land 5 

management order, or 

(b) where such an appeal is made, its withdrawal or final determination. 

(2) A land management order ceases to have effect— 

(a) on the expiry of the time limit for appealing against the decision to make an order 
under section 32(3) revoking the land management order, or 10 

(b) where such an appeal is made, on its withdrawal or final determination. 

(3) A land management order has effect as amended by an order under section 32(3)— 

(a) from the expiry of the time limit for appealing against the decision to make the 
order under that section, or 

(b) where such an appeal is made, from its withdrawal or final determination. 15 

 
36 Offences in relation to land management orders 

(1) Any person who, without reasonable excuse, fails to carry out, in the manner required 
by a land management order, an operation which the person is required by the order to 
carry out is guilty of an offence. 

(2) Any person who, without reasonable excuse, carries out, or causes or permits to be 20 

carried out, an excluded operation is guilty of an offence. 

(3) Any person guilty of an offence under subsection (1) or (2) is liable— 

(a) on summary conviction, to a fine not exceeding £40,000, 

(b) on conviction on indictment, to a fine. 

 
37 Enforcement of land management orders 25 

(1) Subsection (2) applies where SNH considers— 

(a) that any operation required to be carried out by a land management order has not 
been carried out within the period or by the date specified in it, or 

(b) that any such operation has been carried out otherwise than in the manner so 
specified. 30 

(2) Where this subsection applies SNH— 

(a) is not required to make any payment (and may recover any payments made) in 
pursuance of the land management order in relation to the operation in question, 
and 

(b) may— 35 

(i) carry out the operation, or carry out such further work as is necessary to 
ensure that it is carried out, in the manner so specified, and 
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(ii) recover from the person whom the land management order required to 
carry out the operation any additional expenses reasonably incurred by it in 
doing so. 

(3) The reference in subsection (2) to additional expenses incurred by SNH in carrying out 
an operation or further works is a reference to expenses incurred by SNH in so doing 5 

less the amount which SNH would, if that subsection had not applied, be required to pay 
in relation to the carrying out of the operation. 

 
CHAPTER 4 

GENERAL AND SUPPLEMENTARY 

38 Acquisition of land by SNH 10 

(1) SNH may— 

(a) acquire by agreement, 

(b) with the authorisation of the Scottish Ministers, acquire compulsorily, 

all or any part of land of a description specified in subsection (2). 

(2) The land referred to in subsection (1) is— 15 

(a) land which is a site of special scientific interest, 

(b) any other land to which a nature conservation order or land management order 
applies, 

(c) any other land which is contiguous to, or which SNH considers to be otherwise 
associated with, land of the type described in paragraph (a) or (b). 20 

(3) SNH may acquire land under subsection (1)(b) only where it is necessary to do so for 
the purpose of securing the conservation, restoration or other enhancement of any 
protected natural feature. 

(4) The power to acquire land under this section includes power to acquire a servitude or 
other right in or over land by the creation of a new right. 25 

(5) The Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947 (c.42) applies 
in relation to an acquisition under subsection (1)(b) as if— 

(a) this section were contained in an Act in force immediately before the 
commencement of that Act,  

(b) references in that Act to a local authority were references to SNH. 30 

(6) SNH may manage land acquired under this section. 

(7) If SNH disposes of land acquired under subsection (1)(b), or of any interest in it, it must 
do so on terms designed to achieve the purpose for which the land was acquired. 

 
39 Restoration orders 

(1) Where— 35 

(a) a person is convicted of an offence under section 19(1), or 

(b) the operation in respect of which a person is convicted of an offence under section 
19(3), 27(1) or 36(2) has damaged any protected natural feature, 
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the court by which the person is convicted may, in addition to dealing with the person in 
any other way, by order require the person to carry out, within such period as may be 
specified in the order, such operations for the purpose of restoring, so far as is 
reasonably practicable, the protected natural feature to its former condition as may be so 
specified. 5 

(2) Before making an order under subsection (1), the court must have regard to any 
representations by SNH as to the manner in which the aspect should be restored. 

(3) At any time before an order under subsection (1) has been complied with, the court by 
which it was made may, on the application of the person against whom it was made, 
discharge or modify the order if it appears to the court that a change in circumstances 10 

has made compliance or full compliance with the order impracticable or unnecessary. 

(4) If, within the period specified in an order under subsection (1), the person against whom 
the order was made fails, without reasonable excuse, to comply with it, the person is 
guilty of an offence and liable— 

(a) on summary conviction, to a fine not exceeding £40,000, 15 

(b) on conviction on indictment, to a fine. 

(5) If, within the period specified in an order under subsection (1), any operations specified 
in the order have not been carried out in accordance with the order, SNH may— 

(a) carry out those operations, and 

(b) recover from the person against whom the order was made any expenses 20 

reasonably incurred by it in doing so. 

(6) An order under subsection (1) is, for the purposes of any appeal or review, to be treated 
as a sentence. 

 
40 Signs etc. 

(1) SNH may— 25 

(a) put up, maintain or remove signs on any land, or 

(b) take such other action as it considers appropriate, 

for the purpose of providing information to the public in relation to any land to which an 
SSSI notification, nature conservation order or land management order relates or in 
respect of which byelaws have been made under section 20(1). 30 

(2) Any person who damages or destroys— 

(a) any sign put up by SNH in pursuance of subsection (1), 

(b) any notice affixed by SNH or the Scottish Ministers to an object on land for the 
purposes of giving notification under or by virtue of this Part, 

is guilty of an offence and liable, on summary conviction, to a fine not exceeding level 5 35 

on the standard scale. 

 
41 Change of owner or occupier 

(1) This section applies where a person with an interest in land within a site of special 
scientific interest or to which a nature conservation order or land management order 
relates— 40 
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(a) disposes of the interest, or 

(b) where the person is the owner of the land, becomes aware that it is occupied by an 
additional or a different occupier. 

(2) The person with an interest in the land must, within the period of 28 days beginning 
with the date on which the person disposed of the interest or became aware of the 5 

change in occupation, send notices to SNH and— 

(b) in the case of a disposal, to the person to whom the interest is disposed, or 

(c) in the case of a change in occupation, to the additional or different occupier. 

(3) A notice given under subsection (2) to SNH must specify the land concerned and— 

(a) in the case of a disposal, specify the date on which the person disposed of the 10 

interest in the land and the name and address of the person to whom the person 
disposed of the interest, 

(b) in the case of a change in occupation, the date, to the best of the owner’s 
knowledge, on which the change took place and, as far as the owner knows them, 
the name and address of the additional or different occupier. 15 

(3A) A notice given under subsection (2) to a person to whom the interest is disposed of or to 
an additional or different occupier must— 

(a) specify the land concerned and state that an SSSI notification, nature conservation 
order or, as the case may be, land management order has effect in relation to the 
land, and 20 

(b) where reasonably practicable, be accompanied by a copy of the relevant— 

(i) SSSI notification (and any notification under section 5(1), 6(5), 7(3), 8(1) 
or 9(1), or notice under paragraph 12 of schedule 1, which amends the SSSI 
notification), 

(ii) nature conservation order (and any amending order or revoking order 25 

which amends or partly revokes the nature conservation order), or 

(iii) land management order (and any order under section 32(3) which amends 
or partly revokes the land management order), 

 as the case may be. 

(4) For the purposes of this section, a person is treated as disposing of an interest in land if 30 

the person disposes of it by way of sale, exchange or lease, or by way of the creation of 
any servitude, right or privilege over that interest or by any other way except the grant 
of a standard security. 

 
43 Powers of investigation etc.: police 

(1) A constable who suspects with reasonable cause that any person is committing or has 35 

committed an offence under this Part may, without warrant— 

(a) stop and search that person if the constable suspects with reasonable cause that 
evidence of the commission of the offence is to be found on that person, 
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(b) search for, search or examine any thing which that person may then be using or 
may have used, or may have or have had in the person’s possession, if the 
constable suspects with reasonable cause that evidence of the commission of the 
offence is to be found in or on that thing, 

(c) seize and detain for the purposes of proceedings under this Part any thing which 5 

may be evidence of the commission of the offence. 

(2) A constable who suspects with reasonable cause that any person is committing or has 
committed an offence under this Part may, for the purpose of exercising the powers 
conferred by subsection (1), enter any land other than a dwelling or lockfast premises. 

(3) If a sheriff or justice of the peace is satisfied, by evidence on oath, that there are 10 

reasonable grounds for suspecting that an offence under this Part has been committed 
and that evidence of the offence may be found on any premises, the sheriff or justice 
may grant a warrant authorising a constable to enter those premises, if necessary using 
reasonable force, and search them for the purposes of obtaining that evidence. 

(4) A warrant under subsection (3) continues in force until the purpose for which the entry 15 

is required has been satisfied or, if earlier, the expiry of such period as the warrant may 
specify. 

(5) A constable authorised by virtue of this section to enter any land must, if required to do 
so by the occupier or anyone acting on the occupier’s behalf, produce evidence of the 
constable’s authority. 20 

(6) A constable who enters any land in the exercise of a power conferred by this section— 

(a) may— 

(i) be accompanied by any other persons, and 

(ii) take any machinery, other equipment or materials on to the land, 

 for the purpose of assisting the constable in the exercise of that power, 25 

(b) take samples of any articles or substances found there and remove the samples 
from the land. 

(7) A power specified in subsection (6)(a) or (b) which is exercisable under a warrant is 
subject to the terms of the warrant. 

(8) A constable leaving any land which has been entered in exercise of a power conferred 30 

by subsection (2) or by a warrant under subsection (3), being either unoccupied land or 
land from which the occupier is temporarily absent, must leave it as effectively secured 
against unauthorised entry as the constable found it. 

 
44 Powers of entry: authorised persons 

(1) Any person authorised in writing by SNH may, at any reasonable time, enter any land 35 

for any of the following purposes— 

(a) to determine whether to give or confirm an SSSI notification or a notification 
under section 5(1), 6(5), 7(3), 8(1) or 9(1) in relation to the land, 

(b) to assess the condition of any protected natural feature of the land, 

(c) to determine whether or not to offer to enter into a management agreement in 40 

relation to the land or to ascertain the terms on which it should offer to enter into 
such an agreement, 
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(d) to ascertain whether a management agreement is being, or has been, complied 
with, 

(e) to determine whether or not to formulate a proposal under section 29(2) for a land 
management order, 

(f) to ascertain whether an offence under section 19(1) or (3), 27(1) or 36(1) or (2) or 5 

under byelaws made by virtue of section 20 is being, or has been, committed on or 
in relation to the land, 

(g) to ascertain whether an operation required to be carried out by a land management 
order or an order under section 39(1) has been carried out in accordance with the 
order, 10 

(h) to carry out operations in pursuance of section 37 or 39(5), 

(i) to determine any question in relation to the acquisition of the land by agreement 
or compulsorily, 

(j) to determine any question in relation to compensation under section 20(3) of the 
National Parks and Access to the Countryside Act 1949 (c.97) as it applies in 15 

relation to byelaws made under section 20 of this Act, 

(k) to put up, maintain or remove signs, or to do anything else, for the purposes of 
section 40, 

(l) where SNH is not aware of the name or address of an owner or occupier of the 
land, to affix a notice to a conspicuous object on the land for the purposes of 20 

section 49(8). 

(2) Any person authorised in writing by the Scottish Ministers may, at any reasonable time, 
enter any land for any of the following purposes— 

(a) to determine whether a nature conservation order, or an amending order or 
revoking order, should be made in relation to the land, 25 

(b) to determine whether a land management order, or an order under section 32(3) 
amending or revoking such an order, should be made in relation to the land, 

(c) where the Scottish Ministers are not aware of the name or address of an owner or 
occupier of the land, to affix a notice to a conspicuous object on the land for the 
purposes of section 49(8). 30 

(3) The powers conferred by subsections (1) and (2) to enter land for any purpose 
mentioned in those subsections include power to enter for the same purpose any land 
other than that referred to in the subsection in question. 

(4) Nothing in this section authorises any person to enter a dwelling or lockfast premises. 

(5) Any person who intentionally obstructs a person acting in the exercise of any power 35 

conferred by this section is guilty of an offence and liable on summary conviction to a 
fine not exceeding level 5 on the standard scale. 

(6) Schedule 4 makes further provision about the exercise of the powers conferred by this 
section; and references in this section and that schedule to a power conferred by this 
section include references to such a power exercisable by virtue of a warrant under that 40 

schedule. 
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46 SNH: power to enforce 

(1) Compliance with sections 12(2) and (3) and 15 is enforceable by civil proceedings 
brought by SNH for interdict or for any other appropriate remedy. 

(2) Where, on an application by SNH, the court is satisfied that any operation being, or 
proposed to be, carried out is damaging or is likely to damage— 5 

(a) any protected natural feature, or 

(b) any other natural feature of Scotland which is of national importance, 

the court may make such order (whether for interdict or otherwise) as it considers 
appropriate. 

(3) An application under subsection (2) may be made whether or not civil proceedings 10 

under subsection (1) would be competent. 

(4) Subsections (1) and (2) do not prevent any other person who has a right to bring 
proceedings for compliance with the provisions specified in subsection (1) or, as the 
case may be, in relation to the matters referred to in subsection (2), from doing so. 

(5) In this section “the court” means the Court of Session or the sheriff. 15 

 
47 Offences: penalties and time limits 

(1) The court must, in determining the amount of any fine to be imposed on a person 
convicted of an offence under this Part, have regard in particular to any financial benefit 
which has accrued or is likely to accrue to the person in consequence of the offence. 

(2) Summary proceedings for an offence under this Part may, subject to subsection (3), be 20 

brought within a period of 6 months from the date on which evidence sufficient in the 
opinion of the prosecutor to warrant the proceedings came to the prosecutor’s 
knowledge. 

(3) No such proceedings may be brought more than 3 years— 

(a) after the commission of the offence, or 25 

(b) in the case of a continuous contravention, after the last date on which the offence 
was committed. 

(4) A certificate signed by or on behalf of the prosecutor and stating the date on which such 
evidence came to the prosecutor’s knowledge is conclusive evidence of that fact; and a 
certificate stating that matter and purporting to be so signed is to be treated as being so 30 

signed unless the contrary is proved. 

 
48 Offences by bodies corporate etc. 

(1) Where an offence under this Part committed— 

(a) by a body corporate, is committed with the consent or connivance of, or is 
attributable to any neglect on the part of, a person who— 35 

(i) is a director, manager or secretary of the body corporate, or 

(ii) purports to act in any such capacity, 

(b) by a Scottish partnership, is committed with the consent or connivance of, or is 
attributable to any neglect on the part of, a person who— 
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(i) is a partner, or 

(ii) purports to act in that capacity, 

(c) by an unincorporated association other than a Scottish partnership, is committed 
with the consent or connivance of, or is attributable to any neglect on the part of, a 
person who— 5 

(i) is concerned in the management or control of the association, or 

(ii) purports to act in the capacity of a person so concerned, 

the individual (as well as the body corporate, Scottish partnership or, as the case may be, 
unincorporated association) is guilty of the offence and is liable to be proceeded against 
and punished accordingly. 10 

(2) Where the affairs of a body corporate are managed by its members, subsection (1) 
applies in relation to the acts and defaults of a member in connection with the member’s 
functions of management as if the member were a director of the body corporate. 

(3) Any penalty imposed on a body corporate, Scottish partnership or, as the case may be, 
unincorporated association on conviction of an offence under this Part is to be 15 

recovered by civil diligence in accordance with section 221 of the Criminal Procedure 
(Scotland) Act 1995 (c.46). 

 
49 Notices, applications etc. 

(1) Any— 

(a) notice, notification or consent given, or 20 

(b) request for review, proposal or application (other than an application to a court) 
made, 

under or for the purposes of this Part must be in writing. 

(2) A reference in this Part to SNH or the Scottish Ministers giving notice or notification to 
the interested parties is a reference to giving notice or notification to— 25 

(a) every owner and occupier of the land, or any part of it, to which the notice or 
notification relates, 

(b) the Scottish Ministers or, as the case may be, SNH, 

(c) every local authority in whose area the land, or any part of it, is situated, 

(d) where the land, or any part of it, is situated in a National Park, the National Park 30 

authority for the National Park, 

(e) where a planning authority for the district in which the land, or any part of it, is 
situated is not notified under paragraph (c) or (d), that planning authority, 

(f) every community council (within the meaning of Part IV of the Local 
Government (Scotland) Act 1973 (c.65)) in whose area the land, or any part of it, 35 

is situated, 

(g) every statutory undertaker which the person giving the notice or notification 
considers may carry out operations which may affect the land or any part of it, 

(h) every relevant regulatory body which the person giving the notice or notification 
considers likely to have functions which relate to the land or any part of it, 40 
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(i) every community body which has registered an interest in the land, or in any part 
of it, under Part 2 of the Land Reform (Scotland) Act 2003 (asp 2), 

(j) every other person appearing to the person giving the notice or notification to 
have an interest in the land or any part of it, and 

(k) such other persons as the person giving the notice or notification thinks fit, 5 

and the date on which the Scottish Ministers or, as the case may be, SNH receive a 
notice or notification given to the interested parties is to be treated as the date on which 
the notice or notification is given. 

(3) The validity of a notice or notification given to the interested parties is not affected by 
failure to give the notice or notification to any of the persons specified in paragraphs (a) 10 

and (f) to (k) of subsection (2). 

(3A) But subsection (3) does not apply in relation to a failure to give notice or notification to 
an owner or occupier of land specified in subsection (2)(a) unless SNH has or, as the 
case may be, the Scottish Ministers have— 

(a) taken all reasonable steps to identify the owners and occupiers of the land, or any 15 

part of it, to which the notice or notification relates, and 

(b) given the notice or notification to each owner and occupier so identified. 

(4) The Scottish Ministers may by order modify subsection (2) so as to— 

(a) add or remove a type of person to or, as the case may be, from those referred to in 
that subsection, or 20 

(b) amend any description of a type of person so referred to. 

(5) Any reference in this Part to a notice or notification being given to a person is, unless 
subsection (8) applies, to be construed as a reference to its being— 

(a) delivered to the person to whom it is to be given, or 

(b) sent in a prepaid registered letter, or by the recorded delivery service, addressed— 25 

(i) where that person is an incorporated company or body, to the secretary, 
clerk or chief executive of the company or body at its registered or 
principal office,  

(ii) where that person is a public office-holder, to the office-holder at the 
office-holder’s principal office, 30 

(iii) in any other case, to the person at that person’s usual or last known place of 
abode. 

(6) Any reference in this Part to a request for review, a proposal or an application (other 
than an application to a court) being made, or a consent being given, is to be construed 
as a reference to its being— 35 

(a) delivered or sent in the manner described in subsection (5), or 

(b) transmitted to the person to whom it is being made or given in some other 
reasonable manner (including by electronic means). 

(6A) A request for review, proposal, application or consent which is transmitted by electronic 
means is to be treated as being in writing if it is received in a form which is legible and 40 

capable of being used for subsequent reference. 
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(7) Subsection (8) applies where— 

(a) SNH is to give notice to the owners and occupiers of land in pursuance of section 
29(6), 

(b) any other notice or notification is to be given under this Part to the owners and 
occupiers of land and SNH is or, as the case may be, the Scottish Ministers are not 5 

aware of the name or address of any owner or occupier of the land. 

(8) Where this subsection applies a copy of the notice or notification must be addressed to 
“The owners and any occupiers” of the land (describing it) and a copy of it must be 
affixed to some conspicuous object on the land (and so doing is to be treated as 
sufficient for the purposes of providing notice or notification to each owner or occupier 10 

whose name and address is unknown). 

(9) Subsection (10) applies where, in giving to the interested parties— 

(a) a notification under section 3(1), 5(1) or 9(1), or 

(b) a notice under paragraph 3(a) of schedule 2, 

SNH fails or, as the case may be, the Scottish Ministers fail to give the notification or 15 

notice to any interested party specified in subsection (2)(a). 

(10) Where this subsection applies SNH or, as the case may be, the Scottish Ministers— 

(a) must, if it or they become aware of the identity of, or are requested to do so by, 
any such interested party, provide— 

(i) a copy of the notification or notice in question, and 20 

(ii) such further information in relation to the notification or notice in question 
as it or they consider appropriate, 

 to the interested party, and 

(b) must take such action as it or they think fit in consequence of any representation 
made by the interested party. 25 

 
50 Transitional arrangements 

(1) Schedule 5 contains transitional and transitory provisions and savings consequential on 
this Part. 

(2) This section and that schedule are without prejudice to sections 52(2)(a) and 54. 

 

PART 3 30 

PROTECTION OF WILDLIFE 

51 Protection of wildlife 

Schedule 6 sets out amendments and repeals to Part I (wildlife) of the 1981 Act and to 
the Protection of Badgers Act 1992 (c.51). 
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PART 3A 

SCOTTISH FOSSIL CODE 

51A Scottish Fossil Code 

(1) SNH must prepare and issue a code, to be known as the Scottish Fossil Code, setting out 
recommendations, advice and information relating to fossils. 5 

(2) The Code may, in particular, contain information on— 

(a) activities which are likely to damage fossils, 

(b) circumstances in which fossils should not be removed from land, 

(c) the manner in which fossils removed from land should be kept or otherwise 
treated. 10 

(4) SNH must review the Code from time to time and may, following such a review, revise 
it. 

(5) SNH must— 

(a) before preparing the Code, and 

(b) when reviewing it, 15 

 consult such persons appearing to them to have an interest in the geological features of 
land and such other persons as it thinks fit. 

(6) SNH must— 

(a) publish the Code and any revisions to it in such manner (including on the internet 
or by other electronic means) as it thinks fit, and 20 

(b) promote awareness and understanding of the Code and any revisions to it. 

 

PART 4 

GENERAL 

52 Orders and regulations: general 

(1) Any power of the Scottish Ministers under this Act to make orders (except nature 25 

conservation orders, amending orders, revoking orders, land management orders and 
orders under section 32(3) and paragraph 11(3) of schedule 5) or regulations is 
exercisable by statutory instrument. 

(2) Any such power includes power to make— 

(a) such incidental, supplemental, consequential, transitional, transitory or saving 30 

provision as the Scottish Ministers think necessary or expedient, 

(b) different provision for different purposes and different areas. 

(3) An order under section 54 may modify any enactment, instrument or document. 

(4) A statutory instrument containing an order or regulations under this Act (except sections 
54 (where subsection (5) applies) and 57) is subject to annulment in pursuance of a 35 

resolution of the Scottish Parliament. 
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(5) No order under section 54 containing provisions which add to, replace or omit any part 

of the text of an Act is to be made unless a draft of the statutory instrument containing 
the order has been laid before, and approved by resolution of, the Parliament. 

 
42 Guidance 

(1) The Scottish Ministers may issue guidance (or approve guidance issued by others) 5 

containing recommendations, advice and information for the assistance of— 

(za) public bodies and office-holders in complying with the duty under section 1(1) to 
further the conservation of biodiversity, 

(a) SNH in exercising its functions under Part 2, and 

(b) persons affected or likely to be affected by the exercise by SNH of any of those 10 

functions, 

and may issue revisions of any guidance issued by them (or approve revisions of 
guidance issued by others). 

(2) Guidance issued or approved under subsection (1)(b) may, in particular, contain 
information— 15 

(a) as to the circumstances in which SNH should, for the purposes of section 3(1), 
5(1) or 9(1), consider land to be of special interest or, as the case may be, no 
longer to be of special interest, 

(b) as to circumstances in which, and the terms and conditions on which, SNH should 
offer to enter into a management agreement, 20 

(c) as to the amounts which SNH should pay to persons carrying out operations 
specified in land management orders. 

(3) Before issuing or approving guidance under subsection (1), the Scottish Ministers must 
consult SNH and such persons appearing to them to represent other interests concerned 
as they think fit. 25 

(4) The Scottish Ministers must publish any guidance issued by them under subsection (1) 
in such manner (including on the internet or by other electronic means) as they think fit. 

 
53 Crown application 

(1) Parts 1 and 2 and this Part bind the Crown, but not Her Majesty in her private capacity. 

(2) The amendments and repeals of enactments made by schedule 7 bind the Crown to the 30 

same extent as the enactments amended or repealed. 

(3) Part 2 applies to Crown land with the following modifications. 

(4) Byelaws made by virtue of section 20 may apply to Crown land only if the appropriate 
authority consents. 

(5) No order may be made under section 23 or 30 in relation to Crown land unless the 35 

appropriate authority has consented to the making of the order. 

(6) An interest in Crown land, other than one held by or on behalf of the Crown, may be 
acquired under section 38, but only with the consent of the appropriate authority. 
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(7) No contravention by the Crown of any provision made by or under Part 2 makes the 
Crown criminally liable; but the Court of Session may, on the application of any public 
body or office-holder having responsibility for enforcing that provision, declare 
unlawful any act or omission of the Crown which constitutes such a contravention. 

(8) Despite subsection (7), any provision made by or under Part 2 applies to persons in the 5 

public service of the Crown as it applies to other persons. 

(9) In this section “Crown land” means land an interest in which belongs to Her Majesty in 
right of the Crown, to an office-holder in the Scottish Administration or to a government 
department, or which is held in trust for Her Majesty for the purposes of the Scottish 
Administration or a government department. 10 

(10) In this section “the appropriate authority”, in relation to any land— 

(a) in the case of land belonging to Her Majesty in right of the Crown and forming 
part of the Crown Estate, means the Crown Estate Commissioners, 

(b) in the case of any other land belonging to Her Majesty in right of the Crown, 
means the office-holder in the Scottish Administration or, as the case may be, 15 

government department having the management of the land, 

(c) in the case of land belonging to an office-holder in the Scottish Administration or 
to a government department or held in trust for Her Majesty for the purposes of 
the Scottish Administration or a government department, means that office-holder 
or government department. 20 

(11) It is for the Scottish Ministers to determine any question which arises as to who is the 
appropriate authority in relation to any land, and their decision is final. 

 
54 Ancillary provision 

The Scottish Ministers may by order make such incidental, supplemental, consequential, 
transitional, transitory or saving provision as they consider necessary or expedient for 25 

the purposes or in consequence of this Act. 

 
55 Minor and consequential amendments and repeals 

Schedule 7 sets out minor amendments and amendments and repeals consequential upon 
the provisions of this Act. 

 
56 Interpretation 30 

(1) In this Act— 

“the 1981 Act” means the Wildlife and Countryside Act 1981 (c.69), 

“Advisory Committee” has the meaning given in section 21(1), 

“amending order” has the meaning given in section 24(1), 

“biodiversity” has the same meaning as has “biological diversity” in the United 35 

Nations Environmental Programme Convention on Biological Diversity of 5 June 
1992 as amended from time to time (or in any United Nations Convention 
replacing that Convention), 

“excluded operation” has the meaning given in section 31(2), 
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“interest”, in relation to land, means any estate or other right in or over land, 
whether the right is exercisable by virtue of the ownership of an interest in land or 
otherwise, and in particular includes sporting rights, 

“interested parties” is to be construed in accordance with section 49(2), 

“land management order” has the meaning given in section 29(2), 5 

“local authority” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c.39), 

“management agreement” means an agreement under— 

(a) section 16 (agreements for establishment of nature reserves) of the National 
Parks and Access to the Countryside Act 1949 (c.97), 10 

(b) section 49A (agreements to secure the conservation and enhancement, or to 
foster the understanding and enjoyment, of natural heritage) of the 
Countryside (Scotland) Act 1967 (c.86), or 

(c) section 15 (agreements for the purpose of conserving the natural features of 
areas of special scientific interest) of the Countryside Act 1968 (c.41), 15 

“natural feature” has the meaning given in section 3(1A), 

“nature conservation order” means an order under section 23(1), 

“operations” includes works and other activities, 

“operation requiring consent” has the meaning given in section 3(6), 

“permission” includes authorisation, consent and any other type of permission 20 

(and “permit”, “permitted” and “permitting” are to be construed accordingly), 

“prohibited operation” has the meaning given in section 23(5), 

“protected natural feature” means a natural feature— 

(a) which is specified in an SSSI notification, or 

(b) by reason of which a nature conservation order has effect, 25 

“public body or office-holder” includes a statutory undertaker and any person 
exercising functions of a public nature, but does not include any court or any 
tribunal or body exercising the judicial power of the State, 

“relevant regulatory authority” has the meaning given in section 15(2), 

“revoking order” has the meaning given in section 24(1), 30 

“site management statement” has the meaning given in section 4(2), 

“site of special scientific interest” has the meaning given in section 3(5), 

“SNH” means Scottish Natural Heritage, 

“SSSI notification” has the meaning given in section 3(4), 

“statutory undertaker” means— 35 

(a) a person authorised by any enactment to carry on any railway, light 
railway, tramway, road transport, water transport, canal, inland navigation, 
dock, harbour, pier or lighthouse undertaking or any undertaking for the 
supply of water or hydraulic power, 
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(b) the operator of a telecommunications code system (within the meaning of 
the Telecommunications Act 1984 (c.12)), 

(c) an airport operator (within the meaning of the Airports Act 1986 (c.31)) 
operating an airport to which Part V of that Act applies, 

(d) a gas transporter, within the meaning of Part I of the Gas Act 1986 (c.44), 5 

(e) a holder of a licence under section 6(1) of the Electricity Act 1989 (c.29),  

(f) Scottish Water, 

(g) the Civil Aviation Authority or a holder of a licence under Chapter I of Part 
I of the Transport Act 2000 (c.38) (to the extent that the person holding the 
licence is carrying out activities authorised by it), or 10 

(h) a universal postal service provider within the meaning of the Postal 
Services Act 2000 (c.26). 

(2) A reference in this Act to damaging a protected natural feature includes a reference to 
causing that natural feature to deteriorate. 

(3) A protected natural feature consisting of fauna is, for the purposes of this Act, to be 15 

treated as being damaged if it is disturbed or harassed to the extent that SNH or, if the 
land is not a site of special scientific interest, the Scottish Ministers— 

(a) no longer consider the land to which it relates to be of special interest by reason of 
that feature, or 

(b) consider the degree to which the land is of special interest by reason of that 20 

feature to have decreased significantly. 

 
57 Short title and commencement 

(1) This Act may be cited as the Nature Conservation (Scotland) Act 2004. 

(2) This Act (except sections 52 and 54 and this section) comes into force on such day as 
the Scottish Ministers may by order appoint. 25 
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SCHEDULE 1 
(introduced by section 10) 

NOTIFICATIONS RELATING TO SITES OF SPECIAL SCIENTIFIC INTEREST: PROCEDURE 

Application of schedule 

1 This schedule applies to notifications given under sections 3(1), 5(1) and 9(1). 5 

 
Publication 

2 SNH must give notice describing the general effect of a notification to which this 
schedule applies— 

(a) in at least one local newspaper circulating in the area in which the land to which 
the notification relates is situated, and 10 

(b) in such other manner (including on the internet or by other electronic means) as 
SNH thinks fit. 

 
Content of notification 

4 A notification to which this schedule applies and the related notice under paragraph 2 
must— 15 

(a) name a place where a copy of the notification and each document and map which, 
by virtue of section 3(3) or 9(3), accompanies it may be inspected free of charge 
at all reasonable hours, 

(b) provide details of how to obtain, on payment of such reasonable charge (if any) as 
may be imposed by SNH, a copy of the notification or any such document or map, 20 

and 

(c) specify the period (not being less than 3 months from the date on which the 
notification is given) during which, and the manner in which, representations with 
respect to the notification may be made. 

 
Confirmation or withdrawal of notification 25 

5 SNH must, within— 

(a) the period of one year beginning with the date on which a notification to which 
this schedule applies was given, or 

(b) if that period is extended under paragraph 14, the period as so extended, 

after considering any representations made within the period specified in the 30 

notification, decide to confirm or withdraw the notification. 

6 If SNH does not give notice under paragraph 12 within the period mentioned in 
paragraph 5(a) or that period as extended, it is to be treated as having withdrawn the 
notification and as having given notice of that fact on the day on which the period 
expired. 35 
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Modification of notification 

7 SNH may confirm a notification to which this schedule applies with or without 
modifications; and the notice under paragraph 12 must specify the modifications (if any) 
which it has made. 

8 Such modifications must not have the effect of— 5 

(a) adding to the operations requiring consent specified in an SSSI notification, or 

(b) extending the area of a site of special scientific interest. 

9 Paragraph 8(a) does not prevent SNH from amending an SSSI notification by 
notification under section 7(3) before it gives notice under paragraph 12 in relation to 
the SSSI notification.  10 

 
Referral to Advisory Committee 

10 Where— 

(a) SNH has received a representation made within the period specified in the 
notification by virtue of paragraph 4(c), and 

(b) it is required by subsection (7) of section 21 to refer the matter to the Advisory 15 

Committee, 

 SNH must not confirm the notification unless it has complied with paragraphs (a) and 
(aa) of that subsection. 

 
Notice of decision to confirm or withdraw 

12 SNH must, as soon as practicable after making a decision under paragraph 5 give notice 20 

of it— 

(a) to the interested parties, and 

(b) in accordance with paragraph 2(a) and (b). 

13 Where a notice is given under paragraph 12(a) to a person who has made a 
representation in a case where the matter was referred to the Advisory Committee in 25 

pursuance of section 21(7), the notice must be accompanied by a copy of any advice 
given by the Advisory Committee in that regard. 

 
Extension of period during which notification is to be confirmed or withdrawn 

14 SNH may extend or further extend the period mentioned in paragraph 5(a) by such 
period— 30 

(a) in a case where a matter has been referred to the Advisory Committee, as it thinks 
fit, 

(b) in any other case, as may be agreed with every owner and occupier of land within 
the site of special scientific interest. 

15 The period mentioned in paragraph 5(a) may not be extended under paragraph 14(a) 35 

beyond the date which is 18 months after the date on which a notification to which this 
schedule applies was given. 
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16 Agreement is obtained for the purposes of paragraph 14(b) if SNH, not less than 28 days 

before the expiry of the period to be extended or further extended, gives notice of the 
proposed extension or further extension to every owner and occupier of land within the 
site of special scientific interest and— 

(a) every such person consents to the extension, or 5 

(b) no reasonable objection by any such person to the extension is received by SNH 
within 28 days of the date on which the notice was given. 

17 Where SNH extends or further extends the period mentioned in paragraph 5(a) it must 
give notice of the extension, or further extension, to the interested parties. 

 

SCHEDULE 2 10 

(introduced by section 25) 

NATURE CONSERVATION ORDERS AND RELATED ORDERS: PROCEDURE 

Application of schedule 

1 This schedule applies to nature conservation orders, amending orders and revoking 
orders. 15 

 
Consultation 

2 Before making an order to which this schedule applies the Scottish Ministers must— 

(a) consult SNH on the proposed order, and 

(b) have regard to any representations made by SNH. 

 
Notification 20 

3 The Scottish Ministers must, as soon as practicable after making an order to which this 
schedule applies, give notice of it— 

(a) to the interested parties, 

(b) in at least one local newspaper circulating in the area in which the land to which 
the order relates is situated, and 25 

(c) in such other manner (including on the internet or by other electronic means) as 
they think fit. 

4 The notice must— 

(a) set out the order or describe its general effect and, in either case, state whether it 
has taken effect, 30 

(b) where the notice does not set out the order— 

(i) name a place where a copy of it may be inspected free of charge at all 
reasonable hours, and 

(ii) provide details of how to obtain, on payment of such reasonable charge (if 
any) as may be imposed by the Scottish Ministers, a copy of it, and 35 
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(c) where the notice is given in respect of a nature conservation order or an amending 
order, specify the period (not being less than 3 months from the date on which the 
notice is given) during which, and the manner in which, representations with 
respect to the order may be made.  

 
Confirmation of nature conservation orders and amending orders 5 

5 The Scottish Ministers must, within— 

(a) the period of one year beginning with the date on which a nature conservation 
order or amending order is made, or 

(b) if that period is extended under paragraph 12, the period as so extended, 

after considering any representations made within the period specified in the notice and 10 

the report of any person appointed under paragraph 10 to hold an inquiry or to hear 
representations, decide either to confirm or not to confirm the order. 

6 The Scottish Ministers may confirm the order with or without modifications; and the 
notice given under paragraph 8 of the decision to confirm must specify the 
modifications (if any) which they have made. 15 

7 Such modifications must not extend the area of land to which a nature conservation 
order relates. 

8 The Scottish Ministers must, as soon as practicable after making a decision under 
paragraph 5, give notice of it in accordance with paragraph 3(a) to (c). 

9 An order which is confirmed with modifications has effect, from the giving of notice 20 

under paragraph 8 of the decision to confirm, in its modified form.  

 
Inquiry or other opportunity to be heard 

10 If any representation made during the period specified in the notice is not withdrawn 
during the period mentioned in paragraph 5(a), or that period as extended, the Scottish 
Ministers must— 25 

(a) cause a local inquiry to be held, or 

(b) give the person who made the representation an opportunity of being heard by a 
person appointed by the Scottish Ministers for the purpose. 

11 Subsections (4) to (8) (which relate to the giving of evidence at, and defraying the cost 
of, local inquiries) of section 210 of the Local Government (Scotland) Act 1973 (c.65) 30 

apply in relation to any inquiry held under paragraph 10(a) as they apply in relation to a 
local inquiry which is caused to be held under subsection (1) of that section. 

 
Extension of period 

12 The Scottish Ministers may, with the agreement (obtained in accordance with paragraph 
13) of every owner and occupier of land to which the order relates, extend or further 35 

extend the period mentioned in paragraph 5(a) by such period as may be agreed with 
those persons. 

13 Agreement is obtained for the purposes of paragraph 12 if the Scottish Ministers, not 
less than 28 days before the expiry of the period to be extended or further extended, give 
notice of the proposed extension or further extension to every owner and occupier of 40 

land to which the order relates and— 
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(a) every such person consents to the extension, or 

(b) no reasonable objection by any such person to the extension is received by the 
Scottish Ministers within 28 days of the date on which the notice was given. 

14 Where the Scottish Ministers extend or further extend the period mentioned in paragraph 
5(a) they must give notice of the extension, or further extension, to the interested parties. 5 

 
Recording or registration of orders 

15 An order to which this schedule applies and a notice under paragraph 8 must be 
recorded in the General Register of Sasines or registered in the Land Register of 
Scotland as appropriate. 

 

SCHEDULE 3 10 

(introduced by section 33) 

LAND MANAGEMENT ORDERS AND RELATED ORDERS: PROCEDURE 

Notification of proposals for land management order 

1 SNH must— 

(a) give a copy of a proposal under section 29(2) for a land management order and the 15 

map accompanying it to every owner and occupier of land to which the proposal 
relates, 

(b) give notice explaining the general effect of the proposed land management order 
to each of the other interested parties, and 

(c) provide the Scottish Ministers with— 20 

(i) the name and address of each of the interested parties, and 

(ii) such other information as SNH thinks fit in relation to the proposal. 

2 SNH must also arrange for notification of the proposal to be published— 

(a) in at least one local newspaper circulating in the area in which the land to which 
the proposal relates is situated, and 25 

(b) in such other manner (including on the internet or by other electronic means) as 
SNH thinks fit. 

3 A notification under paragraph 1 or 2 must— 

(a) name a place where a copy of the proposal and the map which accompanies it may 
be inspected free of charge at all reasonable hours, 30 

(b) provide details of how to obtain, on payment of such reasonable charge (if any) as 
may be imposed by SNH, a copy of the proposal or map, 

(c) specify the manner in which representations with respect to the proposal may be 
made to the Scottish Ministers. 

4 Such representations may be made at any time— 35 

(a) during the period of three months beginning on the date on which the notice under 
paragraph 1(b) is given, or 

(b) if that period is extended under paragraph 5, during that period as extended. 
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5 The Scottish Ministers may, on the application of any person or of their own accord, 

extend the period mentioned in paragraph 4(a) by such further period of up to 3 months 
as they think fit by giving notice of the extension, at any time before the expiry of the 
period so mentioned, to the persons to whom a copy proposal or a notice was given 
under paragraph 1(a) or (b). 5 

 
Power to require disclosure of information 

6 The Scottish Ministers may give notice to— 

(a) SNH, or 

(b) any person to whom SNH has given a copy proposal or a notice under paragraph 
1(a) or (b), 10 

requiring SNH or the person to provide the Scottish Ministers, at a time and place and in 
the form and manner specified in the notice, with such document or other information 
relating to the proposal as may be specified in the notice. 

7 Paragraph 6 does not authorise the Scottish Ministers to require the disclosure of 
anything which a person would be entitled to refuse to disclose on grounds of 15 

confidentiality in proceedings in the Court of Session. 

8 Any person who— 

(a) refuses or fails, without reasonable excuse, to do anything required of the person 
by a notice given under paragraph 6, or 

(b) intentionally alters, suppresses or destroys a document containing any information 20 

which that person has been required by such a notice to produce, 

is guilty of an offence. 

9 Any person guilty of an offence under paragraph 8 is liable on summary conviction to a 
fine not exceeding level 5 on the standard scale. 

 
Withdrawal of proposal 25 

10 SNH may, at any time before the Scottish Ministers decide whether to make a land 
management order on a proposal under section 29(2), withdraw the proposal by giving 
notice to each person to whom it gave a copy proposal or a notice under paragraph 1(a) 
or (b). 

 
Notification of decision on orders 30 

11 The Scottish Ministers must publish a decision under section 30(1) or 32(3)— 

(a) in at least one local newspaper circulating in the area in which the land to which 
the order relates is situated, and 

(b) in such other manner (including on the internet or by other electronic means) as 
they think fit. 35 

12 The Scottish Ministers must also give notice of their decision to the interested parties. 

13 Such a notice must specify— 

(a) the Scottish Ministers’ reasons for making their decision, 
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(b) if they have decided to make a land management order other than in the manner 

proposed by SNH, the manner in which the order made differs from the order 
proposed, 

(c) if they have decided to amend the order, the amendments to be made to the land 
management order, and 5 

(d) the circumstances in which an appeal may be made under section 34(1) against 
their decision. 

 
Recording or registration of orders 

14 A land management order, and any order under section 32(3) amending or revoking a 
land management order, must be recorded in the General Register of Sasines or 10 

registered in the Land Register of Scotland as appropriate. 

 

SCHEDULE 4 
(introduced by section 44) 

POWERS OF ENTRY OF AUTHORISED PERSONS: FURTHER PROVISION 

Notice of entry to occupied land 15 

1 (1) A person authorised under section 44 to enter any land may not demand admission as of 
right to any land which is occupied unless— 

(a) the entry is for the purpose mentioned in subsection (1)(f) of that section, 

(b) the entry is for the purpose mentioned in subsection (1)(h) or (k) of that section 
and at least 14 days’ notice of the intended entry has been given, or 20 

(c) the entry is for any other purpose mentioned in subsection (1) or (2) of that section 
and at least 24 hours’ notice of the intended entry has been given. 

(2) Any such notice must be given to the occupier and, where practicable, to the owner of 
the land. 

 
Warrant for entry 25 

2 (2) If a sheriff or justice of the peace is satisfied, by evidence on oath, that there are 
reasonable grounds for a person authorised by SNH or, as the case may be, the Scottish 
Ministers to enter any land (other than a dwelling or lockfast premises) for any of the 
purposes mentioned in section 44(1) and (2) and that— 

(a) admission to the land has been refused, 30 

(b) such refusal is reasonably apprehended, 

(c) the land is unoccupied, 

(d) the occupier is temporarily absent from the land, or 

(e) an application for admission to the land would defeat the object of the proposed 
entry, 35 

the sheriff or justice may grant a warrant authorising the person to enter the land, if 
necessary using reasonable force. 
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(3) A sheriff or justice must not grant a warrant under sub-paragraph (2) by virtue only of 
being satisfied that a condition specified in sub-paragraph (2)(a) or (b) is fulfilled unless 
the sheriff or justice is satisfied that— 

(a) notice of the intended entry has been given in accordance with sub-paragraph 
(1)(b) or (c) of paragraph 1, or 5 

(b) such notice is not, by virtue of sub-paragraph (1)(a) of that paragraph, required. 

(4) A warrant under this schedule continues in force until the purpose for which the entry is 
required has been satisfied or, if earlier, the expiry of such period as the warrant may 
specify. 

 
Evidence of authority 10 

3 A person authorised under section 44 or by a warrant granted under this schedule to 
enter any land must, if required to do so by the occupier or anyone acting on the 
occupier’s behalf, produce evidence of the person’s authority. 

 
Supplementary powers 

4 (1) A person who enters any land in the exercise of any power conferred by section 44— 15 

(a) may— 

(i) be accompanied by any other persons, and 

(ii) take any machinery, other equipment or materials on to the land, 

for the purpose of assisting the person in the exercise of that power, 

(b) take samples of any articles or substances found there and remove the samples 20 

from the land. 

(2) A power specified in sub-paragraph (1)(a) or (b) which is exercisable under a warrant is 
subject to the terms of the warrant. 

 
Duty to secure land 

5 A person leaving any land which has been entered in exercise of a power conferred by 25 

section 44, being either unoccupied land or land from which the occupier is temporarily 
absent, must leave it as effectively secured against unauthorised entry as the person 
found it. 

 
Compensation 

6 (1) SNH or, as the case may be, the Scottish Ministers must compensate any person who 30 

has sustained damage by reason of— 

(a) the exercise by a person authorised by SNH or, as the case may be, the Scottish 
Ministers of any powers conferred on the person by section 44, or 

(b) the failure of a person so authorised to perform the duty imposed by paragraph 5, 

unless the damage is attributable to the fault of the person who sustained it. 35 

(2) Any dispute as to a person’s entitlement to compensation under this paragraph, or as to 
the amount of such compensation, is to be determined by arbitration. 
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SCHEDULE 5 
(introduced by section 50) 

PART 2: TRANSITIONAL ARRANGEMENTS 

Interpretation 

1 In this schedule “the relevant day” means the day on which paragraph 3 of schedule 7 5 

comes into force. 

 
Notifications under the 1981 Act 

2 Paragraph 3 applies in relation to each notification given under section 28(1) of the 1981 
Act (an “existing notification”) which— 

(a) has effect immediately before the relevant day, and 10 

(b) where the notification was— 

(i) given after the coming into force of the Wildlife and Countryside 
(Amendment) Act 1985 (c.31), and 

(ii) not preceded by a notice given under section 28(2) of the 1981 Act (as 
originally enacted) during the 6 months immediately preceding the coming 15 

into force of that Act of 1985, 

has been confirmed by notice under section 28(4A)(b) of the 1981 Act. 

3 Where this paragraph applies in relation to an existing notification— 

(a) the notification is to be treated as an SSSI notification given, and confirmed by 
SNH under paragraph 5 of schedule 1 to this Act, on the day on which this 20 

paragraph first applies in relation to the notification, 

(b) any operation specified in the notification in pursuance of section 28(4)(b) of the 
1981 Act is to be treated, in relation to it, as an operation requiring consent, 

(c) any written notice given in relation to the notification for the purposes of section 
28(5)(a) of the 1981 Act during the period of 4 months immediately prior to the 25 

day on which this paragraph first applies in relation to the notification is to be 
treated as an application under section 16(2) of this Act, and 

(d) SNH is to be treated as having given its written consent on an application under 
section 16(2) of this Act to the carrying out of an operation which is, by virtue of 
sub-paragraph (b), to be treated as an operation requiring consent if SNH has, on 30 

or before the day on which this paragraph first applies in relation to the 
notification, given its written consent to the carrying out of the operation. 

4 SNH must, as soon as practicable after paragraph 3 first applies in relation to an existing 
notification— 

(a) prepare a site management statement in respect of the land to which the 35 

notification relates, or 

(b) adopt an existing statement which provides guidance of the type described in 
section 4(2)(a) in relation to the notification as the site management statement in 
respect of that land. 
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5 SNH may, despite subsection (2) of section 6, carry out at such time as it thinks fit the 

first review under subsection (1)(b) of that section of an operation which is, by virtue of 
paragraph 3(b), to be treated as an operation requiring consent. 

6 A permission to carry out an operation specified in an existing notification given before 
paragraph 3 first applies to the notification is not to be treated as having been given in 5 

accordance with section 15. 

7 Where paragraph 3 does not, by virtue of paragraph 2(b), apply in relation to an existing 
notification— 

(a) sections 28 and 51 of the 1981 Act, and 

(b) section 12 of the Natural Heritage (Scotland) Act 1991 (c.28), 10 

continue, despite the repeal of those provisions by paragraphs 3 and 6 of schedule 7, to 
have effect in relation to the existing notification until it is confirmed by notice under 
section 28(4A)(b) of the 1981 Act or ceases to have effect. 

 
Notifications under the 1949 Act 

8 Paragraph 3 does not apply in relation to any notification given under section 23 of the 15 

National Parks and Access to the Countryside Act 1949 (c.97) (a “1949 Act 
notification”). 

9 Land in respect of which a 1949 Act notification has been given is, where that 
notification— 

(a) has, by virtue of section 28(13) of the 1981 Act, effect as if given under section 20 

28(1)(a) of the 1981 Act, and 

(b) has effect immediately before the relevant day, 

to be treated as a site of special scientific interest for the purposes of section 12 of this 
Act. 

10 SNH may revoke a 1949 Act notification by giving notice of that fact to the interested 25 

parties. 

 
Orders under section 29 of the 1981 Act 

11 (1) Each order made under section 29 of the 1981 Act— 

(a) which was made before the relevant day, and 

(b) in respect of which notice has been given under paragraph 6 of Schedule 11 to the 30 

1981 Act of a decision to confirm it, 

is to be treated as a nature conservation order made, and confirmed under paragraph 5 of 
schedule 2, on that day. 

(2) Section 29 of, and Schedule 11 to, the 1981 Act continue, despite the repeal of those 
provisions by paragraph 3 of schedule 7, to have effect in relation to an order under 35 

section 29 of the 1981 Act which is not, by virtue of sub-paragraph (1)(b), to be treated 
as a nature conservation order until notice is given under paragraph 6 of Schedule 11 to 
the 1981 Act in respect of it. 
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(3) An order made under section 29 of the 1981 which is not, by virtue of sub-paragraph 

(1)(b), to be treated as a nature conservation order may, despite the provisions of 
Schedule 11 to the 1981 Act, be revoked with immediate effect by order made by the 
Scottish Ministers. 

 
Registers of notifications: transitory provisions 5 

12 (1) This paragraph has effect until the day on which section 22(1) comes into force. 

(2) SNH must compile and maintain, in respect of each planning authority, a register 
containing— 

(a) copies of each SSSI notification which relates wholly or partly to land situated 
within the district of the authority, 10 

(b) copies of all— 

(i) notifications given under section 5(1), 6(5), 7(3), 8(1) or 9(1), 

(ii) notices given under paragraph 12 or 17 of schedule 1, 

in relation to the SSSI notification, and 

(c) such other information as SNH considers appropriate in relation to the SSSI 15 

notification. 

(3) Each planning authority must keep a copy of the register relating to its district available 
at its principal office for public inspection free of charge, and may similarly keep, at 
such of its other offices as it thinks fit, a copy of such part of the register as appears to it 
to relate to the area in which the office is situated. 20 

(4) A register maintained under sub-paragraph (2) and a copy of all or part of a register kept 
under sub-paragraph (3) may be in electronic form. 

13 Any notification, plan or notice which, immediately before the relevant day, was 
included in— 

(a) a register of notifications in respect of a planning authority maintained under 25 

subsection (12) of section 28 of the 1981 Act, or 

(b) a copy of that register, or of part of it, kept under subsection (12B) of that section, 

is to be treated as included in the corresponding register maintained under sub-paragraph 
(2) of paragraph 12 or, as the case may be, the corresponding copy register or part kept 
under sub-paragraph (3) of that paragraph. 30 

 

SCHEDULE 6 
(introduced by section 51) 

PROTECTION OF WILDLIFE 

Wildlife and Countryside Act 1981 (c.69) 

1 Part I (wildlife) of the 1981 Act is amended as follows. 35 

 
Protection of birds: offences 

2 (1) Section 1 (protection of wild birds etc.) is amended as follows. 

(2) In subsection (1), after “intentionally” insert “or recklessly”. 
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(3) In subsection (3)— 

(a) in paragraph (a), after “taken”, where second occurring, insert “at or from a place 
in Scotland”, 

(b) the word “or” at the end of that paragraph is repealed, 

(c) in paragraph (b), after “sold” insert “at a place in Scotland”, 5 

(d) after that paragraph insert “; or 

(c) that the bird, egg or other thing in his possession or control had been 
killed at, taken from or sold at a place outwith Scotland and— 

(i) that the act of killing, taking or sale would not, if it had been 
committed in Scotland, have been in contravention of the relevant 10 

provisions; or 

(ii) that the bird, egg or other thing had been brought from the place 
where it was killed, taken or sold in accordance with the relevant 
regulations.”, 

(e) the words from “and”, where first occurring, to the end of the subsection are 15 

repealed. 

(4) After that subsection insert— 

“(3A) In subsection (3)— 

 “the relevant provisions” means such of the provisions of— 

(a) the Protection of Birds Acts 1954 to 1967 and orders made under 20 

those Acts, and 

(b) this Part and orders made under it, 

as were in force at the time when the bird or egg was killed or taken or, 
as the case may be, the bird, egg or other thing was sold, 

 “the relevant regulations” means— 25 

(a) Council Regulation 338/97/EC on the protection of species of wild 
fauna and flora by regulating trade, and 

(b) Commission Regulation 1808/2001/EC on the implementation of 
that Council Regulation, 

as amended from time to time (or any Community instrument replacing 30 

either of them).” 

(5) In subsection (5), after “intentionally” insert “or recklessly”. 

(6) After that subsection insert— 

“(5A) Subject to the provisions of this Part, any person who intentionally or 
recklessly disturbs any wild bird included in Schedule 1 which leks while it is 35 

doing so shall be guilty of an offence. 

(5B) Subject to the provisions of this Part, any person who knowingly causes or 
permits to be done an act which is made unlawful by any of the foregoing 
provisions of this section shall be guilty of an offence.” 

3 In section 2 (exceptions to offences against wild birds etc.)— 40 

(a) subsection (2) is repealed, 
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(b) in subsection (3), for “Subsections (1) and (2)” substitute “Subsection (1)”. 

4 In section 3 (areas in which wild birds are given special protection)— 

(a) in subsection (1)(a), after “intentionally” insert “or recklessly”, 

(b) subsection (2) is repealed. 

5 (1) Section 4 (exceptions to offences against wild birds etc.) is amended as follows. 5 

(2) In subsection (2), in paragraph (c), for the words from “if” to the end substitute “(“an 
unlawful act”) if he shows that each of the conditions specified in subsection (2A) was 
satisfied in relation to the carrying out of the unlawful act.” 

(3) After that subsection insert— 

“(2A) Those conditions are— 10 

(a) that the unlawful act was the incidental result of a lawful operation or 
other activity; 

(b) that the person who carried out the lawful operation or other activity— 

(i) took reasonable precautions for the purpose of avoiding carrying 
out the unlawful act; or 15 

(ii) did not foresee, and could not reasonably have foreseen, that the 
unlawful act would be an incidental result of the carrying out of 
the lawful operation or other activity; and 

(c) that the person who carried out the unlawful act took, immediately upon 
the consequence of that act becoming apparent to the person, such steps 20 

as were reasonably practicable in the circumstances to minimise the 
damage or disturbance to the wild bird, nest or, as the case may be, egg 
in relation to which the unlawful act was carried out.” 

(4) In subsection (4), for “(3)(c)” substitute “(3)”. 

(5) In subsection (5)— 25 

(a) for “(3)(c)” substitute “(3)”, 

(b) for “paragraph” substitute “subsection”. 

(6) In subsection (6), for “(3)(c)” substitute “(3)”. 

6 In section 5 (prohibition of certain methods of killing or taking wild birds)— 

(a) in subsection (1)(a), for “calculated” substitute “likely”, 30 

(b) paragraphs (a) and (b) of subsection (5) are repealed. 

7 In section 7(3) (prohibition on possessing certain birds)— 

(a) the word “or” at the end of paragraph (a) is repealed, 

(b) after paragraph (b) insert “; or 

(c) any offence under the Control of Trade in Endangered Species 35 

(Enforcement) Regulations 1997 (S.I. 1997/1372) relating to birds (other 
than an offence under Regulation 9 of those Regulations)”. 

 
Protection of animals: offences 

8 (1) Section 9 (protection of certain wild animals) is amended as follows. 
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(2) In subsection (1), after “intentionally” insert “or recklessly”. 

(3) In subsection (3)— 

(a) in paragraph (a), after “taken”, where second occurring, insert “at or from a place 
in Scotland”, 

(b) the word “or” at the end of that paragraph is repealed, 5 

(c) in paragraph (b), after “sold” insert “at a place in Scotland”, 

(d) after paragraph (b) insert “; or 

(c) that the animal or other thing in his possession or control had been killed 
at, taken from or sold at a place outwith Scotland and— 

(i) that the act of killing, taking or sale would not, if it had been 10 

committed in Scotland, have been in contravention of the relevant 
provisions; or 

(ii) that the animal or other thing had been brought from the place 
where it was killed, taken or sold in accordance with the relevant 
regulations.”, 15 

(e) the words from “and”, where first occurring, to the end of the subsection are 
repealed. 

(4) After that subsection insert— 

“(3A) In subsection (3)— 

 “the relevant provisions” means such of the provisions of the 20 

Conservation of Wild Creatures and Wild Plants Act 1975 (c.48) and this 
Part as were in force at the time when the animal was killed or taken or, 
as the case may be, the animal or other thing was sold, and 

 “the relevant regulations” means— 

(a) Council Regulation 338/97/EC on the protection of species of wild 25 

fauna and flora by regulating trade, and 

(b) Commission Regulation 1808/2001/EC on the implementation of 
that Council Regulation, 

as amended from time to time (or any Community instrument replacing 
either of them).” 30 

(5) In subsection (4), after “intentionally” insert “or recklessly”. 

(6) After that subsection insert— 

“(4A) Subject to the provisions of this Part, any person who, intentionally or 
recklessly, disturbs or harasses any wild animal included in Schedule 5 as a— 

(a) dolphin, whale or porpoise (cetacea); or 35 

(b) basking shark (cetorhinus maximus), 

 shall be guilty of an offence.” 

(7) After subsection (5) insert— 
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“(5A) Subject to the provisions of this Part, any person who knowingly causes or 

permits to be done an act which is made unlawful by any of the foregoing 
provisions of this section (other than subsection (5)(b)) shall be guilty of an 
offence.” 

(8) In subsection (6), after “(5)(a)” insert “or for an offence under subsection (5A) relating 5 

to an act which is mentioned in subsection (1), (2) or (5)(a)”. 

9 In section 10 (exceptions to offences against wild animals)— 

(a) in subsection (3), in paragraph (c), for the words from “if” to the end substitute 
“(“an unlawful act”) if he shows— 

(i) that each of the conditions specified in subsection (3A) was 10 

satisfied in relation to the carrying out of the unlawful act, or 

(ii) that the unlawful act was carried out in relation to an animal bred 
and, at the time the act was carried out, lawfully held in 
captivity.”, 

(b) after that subsection insert— 15 

“(3A) Those conditions are— 

(a) that the unlawful act was the incidental result of a lawful operation or 
other activity; 

(b) that the person who carried out the lawful operation or other activity— 

(i) took reasonable precautions for the purpose of avoiding carrying 20 

out the unlawful act; or 

(ii) did not foresee, and could not reasonably have foreseen, that the 
unlawful act would be an incidental result of the carrying out of 
the lawful operation or other activity; and 

(c) that the person who carried out the unlawful act took, immediately upon 25 

the consequence of that act becoming apparent to the person, such steps 
as were reasonably practicable in the circumstances to minimise the 
damage or disturbance to the wild animal, or the damage or obstruction 
to the structure or place, in relation to which the unlawful act was carried 
out.”, 30 

(c) after subsection (6) insert— 

“(6A) An authorised person shall not be entitled to rely on the defence provided by 
subsection (4) as respects any action taken at any time unless he notified the 
Scottish Ministers as soon as reasonably practicable after that time that he had 
taken the action.” 35 

10 (1) Section 11 (prohibition of certain methods of killing or taking wild animals) is amended 
as follows. 

(2) In subsection (1)(a)— 

(a) after “position” insert “or otherwise uses”, 

(b) the words from “which” to the end of the paragraph are repealed. 40 

(3) After that paragraph insert— 
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“(aa) sets in position or otherwise uses any other type of snare which is either 
of such a nature or so placed (or both) as to be calculated to cause 
unnecessary suffering to any animal coming into contact with it;”. 

(4) In subsection (1)(b), for the words from “wild” to “aforesaid,” substitute “animal”. 

(5) In subsection (2)(a), for “calculated” substitute “likely”. 5 

(6) For subsection (3) substitute— 

“(3) Any person who sets a snare in position or who knowingly causes or permits a 
snare to be so set must, while it remains in position, inspect it or cause it to be 
inspected at least once every day at intervals of no more than 24 hours. 

(3A) Any person who, while carrying out such an inspection, finds an animal caught 10 

by the snare being inspected must, during the course of the inspection, release 
or remove the animal (whether live or dead). 

(3B) Subject to the provisions of this Part, any person who— 

(a) without reasonable excuse, contravenes subsection (3), or 

(b) contravenes subsection (3A), 15 

 shall be guilty of an offence. 

(3C) Subject to the provisions of this Part, any person who— 

(a) is in possession of; or 

(b) sells, or offers or exposes for sale, 

 a snare which is capable of operating as a self-locking snare shall be guilty of 20 

an offence. 

(3D) Subject to the provisions of this Part, any person who, without reasonable 
excuse— 

(a) while on any land, has in his possession any snare without the 
authorisation of the owner or occupier of the land; or 25 

(b) sets any snare in position on any land without the authorisation of the 
owner or occupier of the land, 

 shall be guilty of an offence.” 

(7) After subsection (4) insert— 

“(4A) The Scottish Ministers may by order specify— 30 

(a) criteria which articles of a type referred to in subsections (1) to (3D) 
must meet to be treated as articles of that type for the purposes of those 
subsections, 

(b) circumstances in which articles of that type are to be treated as having 
been set or used in a manner which constitutes an offence under those 35 

subsections.” 

(8) In subsection (5), for “(1)(b) or (c)” substitute “(1)(c)”. 

 
Protection of plants: offences 

11 (1) Section 13 (protection of wild plants) is amended as follows. 
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(2) In subsection (1)(a)— 

(a) after “intentionally” insert “or recklessly”, 

(b) after “destroys” insert “— 

(i)”,  

(c) at the end insert— 5 

“(ii) any seed or spore attached to any such wild plant; or”. 

(3) In subsection (1)(b), after “intentionally” insert “or recklessly”. 

(4) In subsection (3), for the words from “if” to the end substitute “(“an unlawful act”) if he 
shows— 

(a) that the unlawful act was the incidental result of a lawful operation or 10 

other activity; 

(b) that the person who carried out the lawful operation or other activity— 

(i) took reasonable precautions for the purpose of avoiding carrying 
out the unlawful act; or 

(ii) did not foresee, and could not reasonably have foreseen, that the 15 

unlawful act would be an incidental result of the carrying out of 
the lawful operation or other activity; and 

(c) that the person who carried out the unlawful act took, immediately upon 
the consequence of that act becoming apparent, such steps as were 
reasonably practicable in the circumstances to minimise the damage to 20 

the wild plant in relation to which the unlawful act was carried out.” 

(5) After that subsection insert— 

“(3A) Subject to the provisions of this Part, any person who knowingly causes or 
permits to be done an act which is made unlawful by any of the foregoing 
provisions of this section shall be guilty of an offence.” 25 

(6) In subsection (4), after “(2)(a)” insert “or for an offence under subsection (3A) relating 
to an act which is mentioned in subsection (2)(a)”. 

 
Non-native species 

11A In section 14 (prohibition on introducing new species)— 

(a) in subsection (1)(b), for the words from “included” to “9” substitute “a hybrid of 30 

any animal of that kind”, 

(b) after subsection (1) insert— 

“(1A) Subject to the provisions of this Part, if any person releases or allows to escape 
from captivity any animal which is— 

(a) included in Part I of Schedule 9; or 35 

(b) a hybrid of any animal included in that Part, 

 he shall be guilty of an offence.”, 

(c) in subsection (2)— 

(i) after “is” insert — 
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“(a)”, 

(ii) after “9” insert “; or 

(b) a hybrid of any plant included in that Part”. 

11B After section 14 insert— 

“14A Guidance: non-native species 5 

(1) The Scottish Ministers may issue guidance (or approve guidance issued by 
others) for the purpose of providing persons with recommendations, advice and 
information regarding— 

(a) any animal of a type mentioned in subsection (1) or (1A) of section 14, 

(b) any plant of a type mentioned in subsection (2) of that section, 10 

 and may issue revisions of any guidance issued by them (or approve revisions 
of guidance issued by others). 

(2) A person who fails to comply with any guidance issued or approved under 
subsection (1) is not by reason only of that failure liable in any criminal or civil 
proceedings. 15 

(3) But any such guidance is admissible in evidence in such proceedings and a 
court may take account of any failure to comply with it in determining any 
questions in the proceedings.” 

 
Miscellaneous 

12 After section 15 insert— 20 

“15A Possession of pesticides 

(1) Any person who is in possession of any pesticide containing one or more 
prescribed active ingredient shall be guilty of an offence. 

(2) A person shall not be guilty of an offence under subsection (1) if the person 
shows that the possession of the pesticide was for the purposes of doing 25 

anything in accordance with— 

(a) any regulations made under section 16(2) of the Food and Environment 
Protection Act 1985 (c.48), or 

(b) the Biocidal Products Regulations 2001 (S.I. 2001/880) or any 
regulations replacing those regulations. 30 

(3) In this section— 

 “pesticide” has the meaning given in the Food and Environment 
Protection Act 1985 (c.48), and 

 “prescribed active ingredient” means an ingredient of a pesticide which 
fits it for use as such and which is of a type prescribed by order made by 35 

the Scottish Ministers.” 

13 In section 16 (power to grant licences)— 

(a) in subsection (2)(b), the words from “or,” to “egg”, where second occurring, are 
repealed, 

(b) in subsection (3)— 40 
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(i) for “and (4)” substitute “, (4) and (4A)”, 

(ii) for “and (2)” substitute “, (2) and (3C)(a)”, 

(iii) in paragraph (a), after “scientific” insert “, research”, 

(iv) in paragraph (c), after “conserving” insert “wild birds,”, 

(v) after that paragraph insert— 5 

“(ca) for the purpose of conserving any area of natural habitat;”, 

(c) after subsection (4) insert— 

“(4A) The appropriate authority shall not grant a licence under subsection (4) 
permitting anything to be done in contravention of section 6(1) or (2) unless it 
is satisfied that there is no other satisfactory solution.” 10 

14 In section 19 (enforcement)— 

(a) in subsection (1)(b)— 

(i) at beginning insert “search for,”, 

(ii) for the words “have in his possession” substitute “may have used, or may 
have or have had in his possession,”, 15 

(iii) after “found” insert “in or”, 

(b) in subsection (2)— 

(i) after “committing” insert “or has committed”, 

(ii) for “dwelling-house” substitute “dwelling or lockfast premises”, 

(c) in subsection (3)— 20 

(i) for “information” substitute “evidence”, 

(ii) for the words from “(with” to “premises” in the second place where it 
occurs substitute “to enter those premises, if necessary using reasonable 
force, and search them”, 

(d) after subsection (3) insert— 25 

“(4) A warrant under subsection (3) continues in force until the purpose for which 
the entry is required has been satisfied or, if earlier, the expiry of such period 
as the warrant may specify. 

(5) A constable authorised by virtue of this section to enter any land must, if 
required to do so by the occupier or anyone acting on the occupier’s behalf, 30 

produce evidence of the constable’s authority. 

(6) A constable who enters any land in the exercise of a power conferred by this 
section— 

(a) may— 

(i) be accompanied by any other persons, and 35 

(ii) take any machinery, other equipment or materials on to the land, 

 for the purpose of assisting the constable in the exercise of that power, 

(b) take samples of any articles or substances found there and remove the 
samples from the land. 
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(7) A power specified in subsection (6)(a) or (b) which is exercisable under a 
warrant is subject to the terms of the warrant. 

(8) A constable leaving any land which has been entered in exercise of a power 
conferred by subsection (2) or by a warrant under subsection (3), being either 
unoccupied land or land from which the occupier is temporarily absent, must 5 

leave it as effectively secured against unauthorised entry as the constable found 
it.” 

15 After section 19ZB (inserted, as respects England and Wales, by Schedule 12 to the 
Countryside and Rights of Way Act 2000 (c.37)) insert— 

“19ZC Wildlife inspectors: Scotland 10 

(1) The Scottish Ministers may authorise any person to carry out the functions 
conferred by this section and section 19ZD(3), (4) and (8) (and any person so 
authorised is to be known as a “wildlife inspector”). 

(2) An authorisation under subsection (1)— 

(a) shall be in writing, and 15 

(b) is subject to any conditions or limitations specified in it. 

(3) A wildlife inspector may, at any reasonable time and (if required to do so) 
upon producing evidence of authorisation, enter and inspect— 

(a) any premises for the purpose of ascertaining whether an offence under 
section 6, 9(5) or 13(2) is being, or has been, committed on those 20 

premises; 

(b) any premises where the inspector has reasonable cause to believe that 
any birds included in Schedule 4 are kept, for the purpose of ascertaining 
whether an offence under section 7 is being, or has been, committed on 
those premises; 25 

(c) any premises where the inspector has reasonable cause to believe that 
any birds are kept, for the purpose of ascertaining whether an offence 
under section 8(1) is being, or has been, committed on those premises; 

(d) any premises for the purpose of ascertaining whether an offence under 
section 14 is being, or has been, committed on those premises; 30 

(e) any premises for the purpose of verifying any statement or representation 
which has been made by an occupier, or any document or information 
which has been furnished by the occupier, and which the occupier made 
or furnished— 

(i) for the purposes of obtaining (whether for the occupier or another 35 

person) a relevant registration or licence; or 

(ii) in connection with a relevant registration or licence held by the 
occupier. 

(4) In subsection (3)— 

(a) paragraphs (a) to (c) do not confer power to enter a dwelling except for 40 

purposes connected with— 

(i) a relevant registration or licence held by an occupier of the 
dwelling; or 
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(ii) an application by an occupier of the dwelling for a relevant 

registration or licence, 

(b) paragraph (d) does not confer power to enter a dwelling. 

(5) A wildlife inspector may, for the purpose of ascertaining whether an offence 
under section 6, 7, 8(1), 9(5), 13(2) or 14 is being, or has been, committed in 5 

respect of any specimen, require any person who has possession or control of 
the specimen to make it available for examination by the inspector. 

(6) Any person who has possession or control of any live bird or other animal shall 
give any wildlife inspector acting in the exercise of powers conferred by this 
section such assistance as the inspector may reasonably require for the purpose 10 

of examining the bird or other animal. 

(7) Any person who— 

(a) intentionally obstructs a wildlife inspector acting in the exercise of 
powers conferred by subsection (3) or (5); or 

(b) fails without reasonable excuse to give any assistance reasonably 15 

required under subsection (6), 

 shall be guilty of an offence. 

(8) Any person who, with intent to deceive, falsely pretends to be a wildlife 
inspector shall be guilty of an offence. 

(9) In this section— 20 

 “relevant registration or licence” means— 

(a) a registration in accordance with regulations under section 7(1); or 

(b) a licence under section 16 authorising anything which would 
otherwise be an offence under section 6, 7, 8(1), 9(5), 13(2) or 14; 

 “specimen” means any bird, other animal or plant or any part of, or 25 

anything derived from, a bird, other animal or plant. 

 
19ZD Power to take samples: Scotland 

(1) A constable who suspects with reasonable cause that a specimen found by the 
constable in the exercise of powers conferred by section 19 is one in respect of 
which an offence under this Part is being or has been committed may require 30 

the taking from it of a sample of blood or tissue in order to determine its origin, 
identity or ancestry. 

(2) A constable who suspects with reasonable cause that an offence under this Part 
is being or has been committed in respect of any specimen (“the relevant 
specimen”) may require any person to make available for the taking of a 35 

sample of blood or tissue any specimen (other than the relevant specimen) in 
that person’s possession or control which is alleged to be, or which the 
constable suspects with reasonable cause to be, a specimen a sample from 
which will tend to establish the origin, identity or ancestry of the relevant 
specimen. 40 
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(3) A wildlife inspector may, for the purpose of ascertaining whether an offence 
under section 6, 7, 9(5), 13(2) or 14 is being or has been committed, require the 
taking of a sample of blood or tissue from a specimen found by the inspector in 
the exercise of powers conferred by section 19ZC(3)(a) to (d) in order to 
determine its origin, identity or ancestry. 5 

(4) A wildlife inspector may, for the purpose of ascertaining whether an offence 
under section 6, 7, 9(5), 13(2) or 14 is being or has been committed in respect 
of any specimen (“the relevant specimen”), require any person to make 
available for the taking of a sample of blood or tissue any specimen (other than 
the relevant specimen) in that person’s possession or control which is alleged 10 

to be, or which the inspector suspects with reasonable cause to be, a specimen 
a sample from which will tend to establish the origin, identity or ancestry of the 
relevant specimen. 

(5) No sample from a live bird, other animal or plant shall be taken pursuant to a 
requirement under this section unless the person taking it is satisfied on 15 

reasonable grounds that taking the sample will not cause lasting harm to the 
specimen. 

(6) No sample from a live bird or other animal shall be taken pursuant to such a 
requirement except by a veterinary surgeon. 

(7) Where a sample from a live bird or other animal is to be taken pursuant to such 20 

a requirement, any person who has possession or control of the specimen shall 
give the person taking the sample such assistance as that person may 
reasonably require for that purpose. 

(8) A constable entering premises under section 19(2), and any wildlife inspector 
entering premises under section 19ZC(3), may take with him a veterinary 25 

surgeon if the constable or, as the case may be, inspector has reasonable 
grounds for believing that such a person will be required for the exercise on the 
premises of powers under subsection (1) or (2) or, as the case may be, (3) or 
(4). 

(9) Any person who— 30 

(a) intentionally obstructs a wildlife inspector acting in the exercise of the 
power conferred by subsection (3), 

(b) fails without reasonable excuse to make available any specimen in 
accordance with a requirement under subsection (2) or (4), or 

(c) fails without reasonable excuse to give any assistance reasonably 35 

required under subsection (7), 

 shall be guilty of an offence. 

(10) In this section— 

(a) “specimen” has the same meaning as in section 19ZC; 

(b) in relation to a specimen which is a part of, or is derived from, a bird, 40 

other animal or plant, references to determining its origin, identity or 
ancestry are to determining the origin, identity or ancestry of the bird, 
other animal or plant.” 

15A In section 20(2) (summary prosecutions)— 

(a) for “two” substitute “three”, and 45 
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(b) at the end insert “or, in the case of a continuous contravention, after the last date 

on which the offence was committed”. 

16 In section 21 (penalties etc.)— 

(a) in subsection (1), for “or section 17” substitute “, 15A, 17, 19ZC (other than an 
offence under section 19ZC(7) in relation to a wildlife inspector acting in exercise 5 

of the power conferred by section 19ZC(3)(d)) or 19ZD”, 

(b) in subsection (4)(a), for “the statutory maximum” substitute “£40,000”,  

(c) after subsection (4) insert— 

“(4A) A person guilty of an offence under section 19ZC(7) in relation to a wildlife 
inspector acting in exercise of the power conferred by subsection (3)(d) of that 10 

section shall be liable— 

(a) on summary conviction, to imprisonment for a term not exceeding six 
months or to a fine not exceeding the statutory maximum, or to both; 

(b) on conviction on indictment, to imprisonment for a term not exceeding 
two years or to a fine, or to both.” 15 

17 In section 22 (power to vary Schedules)— 

(a) in subsection (1)— 

(i) after “year” insert “— 

(a)”, 

(ii) at the end insert— 20 

“(b) add any animal to, or remove any animal from, Schedule 5 or 6 or Part I 
of Schedule 9; 

(c) add any plant to, or remove any plant from, Schedule 8 or Part II of 
Schedule 9.”, 

(aa) after subsection (2) insert— 25 

“(2A) Before making an order under subsection (1) the Scottish Ministers shall 
consult Scottish Natural Heritage.”, 

(b) subsections (4) and (5) are repealed. 

18 In section 26 (procedure for orders)— 

(a) in each of subsections (2) and (3), for “11” substitute “11(4)”,  30 

(b) in subsection (4)(b), for “22(3)” substitute “22”. 

19 After section 26 insert— 

“26A Enforcement of wildlife legislation 

 Regulations under section 2(2) of the European Communities Act 1972 (c.68) 
for the purpose of implementing Council Directive 92/43/EEC on the 35 

conservation of natural habitats and of wild fauna and flora as amended by the 
Act of Accession to the European Union of Austria, Finland and Sweden and 
by Council Directive 97/62/EC may, despite paragraph 1(1)(d) of Schedule 2 
to that Act, create offences punishable on summary conviction with 
imprisonment for a term not exceeding six months.” 40 

20 (1) Section 27 (interpretation of Part I) is amended as follows. 
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(2) In subsection (1)— 

(a) in the definition of “poultry”, for “domestic” substitute “the domestic forms of the 
following, that is to say”, 

(b) in the definition of “wild bird”— 

(i) for “kind” substitute “species”, 5 

(ii) for “Great Britain” substitute “any member State or the European territory 
of any member State”,  

(c) in the definition of “wild plant”, after “plant” insert “(including fungi)”. 

(3) After subsection (2) insert— 

“(2A) An animal shall not be treated as bred in captivity for the purposes of this Part 10 

unless its parents were lawfully held in captivity— 

(a) where the animal is of a viviparous species, when it was born, 

(b) where the animal is of an oviparous species, when the egg was laid.” 

(4) After subsection (3) insert— 

“(3ZA) Any reference in this Part to a plant which is growing— 15 

(a) includes a reference to a bulb, corm or rhizome; 

(b) does not include a reference to a seed or spore.” 

 
Protection of Badgers Act 1992 (c.51) 

21 (1) The Protection of Badgers Act 1992 is amended as follows. 

(2) In section 1 (taking, injuring or killing badgers)— 20 

(a) in subsection (1), the words “, or attempts to kill, injure or take,” are repealed, 

(b) subsection (2) is repealed. 

(3) In section 3 (interfering with badger setts)— 

(a) the existing provision becomes subsection (1), 

(b) after that provision insert— 25 

“(2) A person is guilty of an offence if, except as permitted by or under this Act, he 
knowingly causes or permits to be done an act which is made unlawful by 
subsection (1) above.” 

(4) In section 6 (general exceptions from offences)— 

(a) in paragraph (a)— 30 

(i) after “his” insert “unlawful”, 

(ii) after “it” insert “and releasing it when no longer disabled”, 

(b) in paragraph (b), for the words from “appears” to “mercy” substitute “has been so 
seriously disabled otherwise than by his unlawful act that there was no reasonable 
chance of it recovering”. 35 

(5) In section 8 (exceptions from offence of interfering with badger setts)— 

(a) in subsection (1), for “3” substitute “3(1) or (2)”, 

757



60 Nature Conservation (Scotland) Bill 
Schedule 6—Protection of wildlife 

 
(b) in subsection (3)— 

(i) for “3(a)” substitute “3(1)(a)”, 

(ii) after “above” insert “or an offence under section 3(2) above relating to an 
offence under section 3(1)(a), (c) or (e) above”. 

(6) In section 9 (exceptions from offence of possessing or controlling live badger), in 5 

paragraph (b)— 

(a) after “his”, where first occurring, insert “unlawful”, 

(b) after “it”, where second occurring, insert “and releasing it when no longer 
disabled”. 

(7) In section 11 (powers of constables), in paragraph (c), the words from “if” to 10 

“satisfaction” are repealed. 

(8) After section 11 insert— 

“11A Attempts 

(1) A person who attempts to commit an offence under this Act is guilty of the 
offence and is liable to be proceeded against and punished accordingly. 15 

(2) A person who is in possession, for the purposes of committing an offence 
under this Act, of anything capable of being used for committing the offence is 
guilty of the offence and is liable to be proceeded against and punished 
accordingly. 

(3) If, in any proceedings for an offence under section 1(1) above consisting of an 20 

attempt to kill, injure or take a badger, there is evidence from which it could 
reasonably be concluded that at the material time the accused was attempting 
to kill, injure or take a badger, he shall be presumed to have been attempting to 
kill, injure or take a badger unless the contrary is shown.” 

(9) In section 12 (penalties etc.)— 25 

(a) in subsection (1)— 

(i) for  “2 or 3 above ” substitute “2(1)(d), 3(1)(a) to (c) or (e) above or under 
section 3(2) above (in relation an act made unlawful by section 3(1)(a) to 
(c) or (e) above)”, 

(ii) the word “4,” is repealed, 30 

(b) after subsection (1) insert— 

“(1A) A person guilty of an offence under section 2(1)(a) to (c), 3(1)(d) or 4 above or 
under section 3(2) above (in relation to an act made unlawful by section 3(1)(d) 
above) is liable— 

(a) on summary conviction to imprisonment for a term not exceeding six 35 

months or a fine not exceeding level 5 on the standard scale or both, 

(b) on conviction on indictment to imprisonment for a term not exceeding 
three years or to a fine or both.”, 

(c) in subsection (2), after “(1)” insert “or (1A)(a)”. 

(10) After section 12 insert— 40 
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“12A Time limit for bringing summary proceedings 

(1) Summary proceedings for an offence under sections 1(1), 2, 3, 5 or 10(8) of 
this Act may, subject to subsection (2) below, be brought within a period of 6 
months from the date on which evidence sufficient in the opinion of the 
prosecutor to warrant the proceedings came to the prosecutor’s knowledge. 5 

(2) No such proceedings may be brought more than 3 years— 

(a) after the commission of the offence, or 

(b) in the case of a continuous contravention, after the last date on which the 
offence was committed. 

(3) A certificate signed by or on behalf of the prosecutor and stating the date on 10 

which such evidence came to the prosecutor’s knowledge is conclusive 
evidence of that fact; and a certificate stating that matter and purporting to be 
so signed is to be treated as being so signed unless the contrary is proved. 

12B Offences by bodies corporate etc. 

(1) Where an offence under this Act committed— 15 

(a) by a body corporate, is committed with the consent or connivance of, or 
is attributable to any neglect on the part of, a person who— 

(i) is a director, manager or secretary of the body corporate, or 

(ii) purports to act in any such capacity, 

(b) by a Scottish partnership, is committed with the consent or connivance 20 

of, or is attributable to any neglect on the part of, a person who— 

(i) is a partner, or 

(ii) purports to act in that capacity, 

(c) by an unincorporated association other than a Scottish partnership, is 
committed with the consent or connivance of, or is attributable to any 25 

neglect on the part of, a person who— 

(i) is concerned in the management or control of the association, or 

(ii) purports to act in the capacity of a person so concerned, 

 the individual (as well as the body corporate, Scottish partnership or, as the 
case may be, unincorporated association) is guilty of the offence and is liable 30 

to be proceeded against and punished accordingly. 

(2) Where the affairs of a body corporate are managed by its members, subsection 
(1) above applies in relation to the acts and defaults of a member in connection 
with the member’s functions of management as if the member were a director 
of the body corporate. 35 

(3) Any penalty imposed on a body corporate, Scottish partnership or, as the case 
may be, unincorporated association on conviction of an offence under this 
Act is to be recovered by civil diligence in accordance with section 221 of the 
Criminal Procedure (Scotland) Act 1995 (c.46).” 

(11) In section 13 (power of court where dog used etc.), in subsection (1), for “3” substitute 40 

“3(1) or (2)”. 
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SCHEDULE 7 

(introduced by section 55) 

MINOR AND CONSEQUENTIAL AMENDMENTS AND REPEALS 

Harbours Act 1964 (c.40) 

1 In Schedule 3 to the Harbours Act 1964 (procedure for making harbour revision and 5 

empowerment orders), in paragraph 1 (interpretation)— 

(a) for paragraphs (a) and (b) of the definition of “sensitive area” substitute— 

“(a) land within a site of special scientific interest; 

(b) land in respect of which a nature conservation order or land management 
order made under Part 2 of the Nature Conservation (Scotland) Act 2004 10 

(asp 00) has effect;”, 

(b) in paragraph (k) of that definition, the words “as a natural heritage area under 
section 6(2) of the Natural Heritage (Scotland) Act 1991 or” are repealed. 

 
Forestry Act 1967 (c.10) 

1A(1) The Forestry Act 1967 is amended as follows. 15 

(2) In section 10(2) (decisions of Forestry Commissioners on felling licences)— 

(a) the word “or” at the end of paragraph (a) is repealed, 

(b) after paragraph (b) insert “; or 

(c) for the purpose of conserving or enhancing the flora, fauna or geological 
or physiographical features, or the natural beauty or amenity, of any 20 

land.”. 

(3) In section 12 (conditions attached to felling licences)— 

(a) in subsection (1), for “10(2)” substitute “10(2)(a) or (b)”, 

(b) in subsection (2), after “imposed” insert “under section 10(2)(a) or (b) above”. 

 
Conservation of Seals Act 1970 (c.30) 25 

2 In section 10 of the Conservation of Seals Act 1970 (power to grant licences to kill or 
take seals), in subsection (4)— 

(a) for paragraphs (b) and (c) substitute— 

“(b) is a site of special scientific interest; 

(c) is an area in respect of which a nature conservation order or land 30 

management order made under Part 2 of the Nature Conservation 
(Scotland) Act 2004 (asp 00) has effect; or”, 

(b) in paragraph (d), for “that Act” substitute “the Wildlife and Countryside Act 
1981”. 

 
Wildlife and Countryside Act 1981 (c.69) 35 

3 Sections 28 to 34, 41, 50, 51 and 74(5A) of, and Schedule 11 to, the 1981 Act are 
repealed. 
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Schedule 7—Minor and consequential amendments and repeals 
 
 
Road Traffic Regulation Act 1984 (c.27) 

3A In section 22(1)(b) (traffic regulation for special areas in the countryside) of the Road 
Traffic Regulation Act 1984, sub-paragraph (iii) is repealed. 

 
Channel Tunnel Act 1987 (c.53) 

4 Section 9(7) of the Channel Tunnel Act 1987 is repealed. 5 

 
Environmental Protection Act 1990 (c.43) 

5 In section 36(7) (requirement to consult SNH before issuing waste management licence) 
of the Environmental Protection Act 1990, for the words from “land”, where it second 
occurs, to “areas)” substitute “within a site of special scientific interest or any area in 
respect of which a nature conservation order or land management order made under Part 10 

2 of the Nature Conservation (Scotland) Act 2004 (asp 00) has effect”. 

 
Natural Heritage (Scotland) Act 1991 (c.28) 

6 Sections 6 (Natural Heritage Areas) and 12 (Advisory Committee on SIs) of the Natural 
Heritage (Scotland) Act 1991 are repealed. 

 
Scottish Land Court Act 1993 (c.45) 15 

7 In section 1(7) (determination by Court of Session of point of law) of the Scottish Land 
Court Act 1993, after “enactment” there is inserted “, or under Part 2 of the Nature 
Conservation (Scotland) Act 2004 (asp 00),”. 

 
Environment Act 1995 (c.25) 

7A(1) Section 35 (duties of SEPA in relation to Natural Heritage Areas and sites of special 20 

interest) of the Environment Act 1995 is repealed. 

(2) In section 36 (codes of practice) of that Act— 

(a) in subsection (1)(a), for “, 34(2) and 35” substitute “and 34(2)”, 

(b) in subsection (2), for “, 34(2) or 35” substitute “or 34(2)”. 

 
Deer (Scotland) Act 1996 (c.58) 25 

7B In schedule 3 (penalties for offences relating to deer) to the Deer (Scotland) Act 1996, 
after the entry for section 17(2) insert— 

 “ 

 
30 
 
 
 

17(3) Killing or injuring deer 
otherwise than by 
shooting 

a fine of level 4 on the standard 
scale for each deer in respect of 
which the offence is committed 
or 3 months imprisonment or 
both 
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Schedule 7—Minor and consequential amendments and repeals 

 

 

                 ”. 

Town and Country Planning (Scotland) Act 1997 (c.8) 

8 (1) In section 54(1) (land which may not be included in simplified planning zone) of the 
Town and Country Planning (Scotland) Act 1997, for paragraph (d) substitute— 

“(d) land in a site of special scientific interest; 5 

(e) land in respect of which a nature conservation order or land management 
order made under Part 2 of the Nature Conservation (Scotland) Act 2004 
(asp 00) has effect;”. 

(2) Section 264 (Natural Heritage Areas) is repealed. 

 
Water Industry (Scotland) Act 2002 (asp 3) 10 

9 In section 54 (protection of natural heritage) of the Water Industry (Scotland) Act 
2002— 

(a) in subsection (1), for “protected area” substitute “European site within the 
meaning of Regulation 10 of the Conservation (Natural Habitats, &c.) Regulations 
1994 (S.I. 1994/2716)”, 15 

(b) subsection (2) is repealed, 

(c) in subsection (3)— 

(i) paragraphs (a) and (b), and 

(ii) the words “in the case of an area mentioned in subsection (2)(c),” in 
paragraph (c), 20 

 are repealed, 

(d) in subsection (4)— 

(i) for “protected area” substitute “European site”, 

(ii) the words from “was” to “be,” are repealed. 
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SP Bill 9A Session 2 (2004) 

Nature Conservation (Scotland) Bill 
[AS AMENDED AT STAGE 2] 

 
 
 
An Act of the Scottish Parliament to make provision in relation to the conservation of 
biodiversity; to make further provision in relation to the conservation and enhancement of 
Scotland’s natural features; to amend the law relating to the protection of certain birds, 
animals and plants; and for connected purposes. 
 
 
 
 
Introduced by: Ross Finnie 
On: 29 September 2003 
Supported by: Allan Wilson 
Bill type: Executive Bill 
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SUBORDINATE LEGISLATION COMMITTEE 
 

EXTRACT FROM THE MINUTES  
 

13th Meeting, 2004 (Session 2) 
 

Tuesday 20th April, 2004 
 
Present: 
 
Gordon Jackson (Deputy Convener)  Christine May 
Stewart Maxwell Mike Pringle 
Alasdair Morgan  
 
Apologies were received from Murray Tosh and Sylvia Jackson. 
 
Delegated powers scrutiny: The Committee considered the delegated powers in 
the following Bill— 

the Nature Conservation (Scotland) Bill as amended at Stage 2 

and agreed the terms of its report. 
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407  20 APRIL 2004  408 

Scottish Parliament 

Subordinate Legislation 
Committee 

Tuesday 20 April 2004 

(Morning) 

[THE DEPUTY CONVENER opened the meeting at 
10:30] 

Nature Conservation (Scotland) Bill: as 
amended at Stage 2 

The Deputy Convener: The committee will 
recollect that we were generally content with the 
delegated powers in the bill. However, a number 
of amendments were made at stage 2, and 
therefore the bill has had to come back to us so 
that we can consider the changes. The Executive 
has given us a memorandum explaining the 
background to some of the changes, and we need 
to consider other amendments. 

The first amendment was to sections 22(1) and 
22(4), which were on the power to prescribe the 
content of the register of sites of special scientific 
interest. Are there any comments on that? 

Alasdair Morgan (South of Scotland) (SNP): I 
do not think that there is anything in those 
sections, or indeed in the rest of the bill, that need 
detain us. 

The Deputy Convener: Splendid—thank you. 
The only other matters that we need to consider 
relate to section 42, and a change to paragraphs 
11B and 17(aa) of schedule 6. Do I take it that Mr 
Morgan has the mind of the committee and that 
we do not need to be detained on any of that? 

Members indicated agreement.  
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Subordinate Legislation Committee 
 

16th Report 2004 (Session 2) 
 

Nature Conservation (Scotland) Bill As 
amended at Stage 2 
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Subordinate Legislation Committee 
 

Remit and membership 
 
Remit: 
 
The remit of the Subordinate Legislation Committee is to consider and report on 
 
 (a) any— 
 

(i) subordinate legislation laid before the Parliament; 
 
(ii) Scottish Statutory Instrument not laid before the Parliament but classified 
as general according to its subject matter, 

 
and, in particular, to determine whether the attention of the Parliament should 
be drawn to any of the matters mentioned in Rule 10.3.1; 
 
(b) proposed powers to make subordinate legislation in particular Bills or other 
proposed legislation; 
 
(c) general questions relating to powers to make subordinate legislation; and 
 
(d) whether any proposed delegated powers in particular Bills or other 
legislation should be expressed as a power to make subordinate legislation. 

 
 (Standing Orders of the Scottish Parliament Rule 6.11) 
 
Membership: 
Gordon Jackson QC (Deputy Convener) 
Sylvia Jackson (Convener) 
Stewart Maxwell 
Christine May 
Alasdair Morgan 
Mike Pringle 
Murray Tosh 
 
Committee Clerks: 
Alasdair Rankin 
Joanne Clinton 
Bruce Adamson 
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SL/S2/04/R16 

 
 

 
 

Subordinate Legislation Committee 
 

16th Report 2004 (Session 2) 
 
 

 Nature Conservation (Scotland) Bill 
As amended at Stage 2 

 
 

Delegated Powers Scrutiny 
 
 
 
The Committee reports to the Parliament as follows— 
 
1. At its meeting on 20th April the Committee considered the inserted or 
substantially amended delegated powers provisions in the Nature Conservation 
(Scotland) Bill as amended at Stage 2.  The Committee reports to the Parliament 
on such provisions under Rule 9.7.9 of Standing Orders. 
 

SP Paper 145  Session 2 (2004) 1
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Subordinate Legislation Committee, 16th Report 2004 (Session 2) 

Nature Conservation (Scotland) Bill 
As amended at Stage 2 

 
Report of the Subordinate Legislation Committee 

 
On Delegated Powers Provisions 

 
 
 
Committee remit 
1. Under the terms of its remit, the Committee considers and reports on 
proposed powers to make subordinate legislation in particular Bills or other 
proposed legislation and on whether any proposed delegated powers in particular 
Bills or other legislation should be expressed as a power to make subordinate 
legislation. 
 
2. The term “subordinate legislation” carries the same definition in the 
Standing Orders as in the Interpretation Act 1978.  Section 21(1) of that Act 
defines subordinate legislation as meaning “Orders in Council, orders, rules, 
regulations, schemes, warrants, bye-laws and other instruments made or to be 
made under any Act”.  “Act” for this purpose includes an Act of the Scottish 
Parliament.  The Committee therefore considers not only powers to make statutory 
instruments as such contained in a Bill but also all other proposed provisions 
conferring delegated powers of a legislative nature. 
  
Report 
3. The Bill, which makes provision in relation to the conservation of biodiversity 
in Scotland; further provision in relation to the conservation and enhancement of 
Scotland’s natural features; and amends the law relating to the protection of 
certain birds, animals and plants, has now completed Stage 2. Some amendments 
were made to the subordinate powers conferred by the Bill at that Stage.  It was 
therefore again referred to the Committee for consideration of those 
amendments.1 
 
4. The Executive provided the Committee with a Memorandum on the changes 
to the delegated powers in the Bill at Stage 2 which is reproduced at the Appendix 
to this report.  The Committee was generally content with the delegated powers in 
the Bill when it was before the Committee at Stage 1, and considers that the 
amendments made at Stage 2 are appropriate.  The Committee therefore 
approves new sections 22(1), 22(4), 42, and paragraphs 11B and 17(aa) of 
schedule 6 without further comment. 
 
5. There are no further delegated powers provisions in the Bill of concern to 
the Committee. 
 

                                            
1 The Committee’s Stage 1 report on the Bill is incorporated into the Stage 1 report of the lead 
committee for the Bill. See Environment and Rural Development Committee 7th Report 2003 
(Session 2), SP Paper 66, published on 16th December 2003, and available on the Parliament’s 
website at: http://www.scottish.parliament.uk/environment/reports/rar03-07-vol01-02.htm#ana2
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Appendix 
 

MEMORANDUM TO THE SUBORDINATE LEGISLATION 
COMMITTEE 

BY THE SCOTTISH EXECUTIVE 
 

NATURE CONSERVATION (SCOTLAND) BILL 
AS AMENDED AT STAGE 2 

 
Purpose 
 
1. This Memorandum has been prepared by the Scottish Executive to assist 
consideration by the Subordinate Legislation Committee, in accordance with Rule 9.6.2 of 
the Parliament’s Standing Orders, of provisions in the Nature Conservation (Scotland) Bill 
conferring powers to make subordinate legislation.  It concerns any inserted and 
substantially amended subordinate legislation powers in the Bill made at Stage 2 of the 
Bill’s Parliamentary progress.  It describes the purpose of each such provision, explains 
why the matter is to be left to subordinate legislation and the reasons for seeking the 
proposed powers.   
 

Delegated Powers as amended at Stage 2 
 
Sections 22(1) and 22(4) - Power to prescribe the content of the SSSI register 
 
Power conferred on: The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution 
 
2. Amendments were made at Stage 2 to section 22(1)(a) and section 22(4)(b), and a 
new section 22(4)(e) was inserted.  These amendments, made by the Scottish Executive, 
enable the technical detail of the register to be more fully specified in regulations under 
subsection (4) and will allow details in relation to the precise form in which they are to be 
transferred from SNH to Registers of Scotland.   

 
3. The reason for effectively moving specific provision on the face of the Bill at the 
moment, is that there is presently insufficient information to enable this to be achieved to 
the specific degree preferred.  Accordingly, the amended provisions ensure that sufficient 
flexibility is built into to the legislation when drawing up the comparatively technical 
Regulations that will accommodate the technical challenges inherent in establishing a new 
IT based national Register.   

 
4. Section 22(1) has therefore been amended to remove some of the detail of the 
actual content of the Register from the face of the Bill as this is to be provided for by 
regulation under subsection (4), which allows the Scottish Ministers to make a variety of 
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provisions relating to the content of the SSSI register by regulations.  The amendment to 
section 22(4)(b) is made in consequence to this.   
 
5. Similarly, section 22(4)(e) is a revised version of section 22(2)(b) and (c) which 
was moved into subsection (4) again, to enable these to be provided for by regulation.  
These provisions relate to the obtaining of copies of entries in the Register and Registers of 
Scotland’s ability to charge for them.  A revised version of section 22(2)(b) and (c) is 
inserted under subsection (4). This revision is necessary because of technical difficulties 
relating to the Keeper’s ability to certify – once information has been converted into 
electronic form - that extract entries are true copies of the original.  Section 22(4)(e) allows 
for the Keeper to charge such fee (if any) as may be so specified in regulation.  The precise 
funding arrangement for the new Register is one of the technical issues to be finalised and 
depends on calculations of likely usage, fees payable by SNH, efficiency savings, data 
management and system maintenance charges.     
 
6. Section 52(4) of the Bill provides that the regulations will be made under the 
negative resolution procedure of the Scottish Parliament.  It is considered that provision of 
content of the SSSI register is suited to a subordinate legislation procedure as it allows 
Ministers the flexibility to make provision for the register from time to time as appropriate. 
 
 
 
 
 
Scottish Executive 
March 2004 
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Nature Conservation (Scotland) Bill 
 

Marshalled List of Amendments selected for Stage 3 
 

The Bill will be considered in the following order— 
 

Sections 1 to 41 Sections 43 to 52 
Section 42 Sections 53 to 57 

Schedules 1 to 7 Long Title 
 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 1 

Allan Wilson 
 

2 In section 1, page 1, line 8, after <exercising> insert <any> 

Section 2 

Mr Mark Ruskell 
Supported by: Eleanor Scott 
 

45 In section 2, page 1, line 24, at end insert— 

<(  ) Without prejudice to section 1(1), it is the duty of every public body and office-holder, 
in exercising any functions, to take, or promote the taking of, any action to further the 
conservation of biodiversity specified in any strategy so designated, so far as is 
consistent with the proper exercise of those functions.> 

Allan Wilson 
 

21 In section 2, page 1, line 25, leave out <or approve for publication> and insert <in such manner 
(including on the internet or by other electronic means) as they think fit> 

Allan Wilson 
 

22 In section 2, page 2, line 2, at end insert— 

<(  ) The Scottish Ministers may from time to time review any lists published under 
subsection (3A). 

(  ) Where, following such a review, the Scottish Ministers consider that any such lists 
should be revised they must publish revised lists under that subsection.> 

 
Mr Mark Ruskell 
Supported by: Eleanor Scott 
 

46 In section 2, page 2, line 6, at end insert— 

<(  ) A report laid before the Parliament under subsection (4) must comment upon— 

SP Bill 9A-ML  Session 2 (2004) 
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(a) the current status, and  

(b) any change in status since the publication of the last report, or as the case may be, 
the first strategy so designated, 

of the species or habitats listed by virtue of subsection (3A).> 

Section 4 

Maureen Macmillan 
 

47 In section 4, page 3, line 16, at end insert— 

<(  )  That information may include information which promotes understanding and 
enjoyment by the public of the natural feature specified in the SSSI notification.> 

Section 9 

Allan Wilson 
 

3 In section 9, page 5, line 19, leave out <interested parties> and insert <persons set out in 
subsection (1A)> 

Allan Wilson 
 

4 In section 9, page 5, line 21, at end insert— 

<(1A) Those persons are the interested parties in relation to the site or, as the case may be, the 
part of the site in question.> 

Section 12 

Allan Wilson 
 

17 In section 12, page 6, line 28, after <is> insert <or forms part of> 

Allan Wilson 
 

18 In section 12, page 6, line 29, leave out subsections (2) and (3) and insert— 

<(1A) The body or office-holder must— 

(a) consult SNH in relation to the exercise of the function,  

(b) have regard to any advice given by SNH, and 

(c) in exercising the function, take reasonable steps, so far as is consistent with the 
proper exercise of the functions of the body or office-holder, to— 

(i) further the conservation and enhancement of the natural feature specified in 
the SSSI notification, and 

(ii) maintain or enhance the representative nature of any series of sites of 
special scientific interest to which the SSSI notification contributes.> 
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Section 14 

Allan Wilson 
 

19 In section 14, page 8, line 32, leave out <12(3)> and insert <12(1A)(c)> 

Section 22 

Allan Wilson 
 

23 In section 22, page 15, line 26, after second <of> insert < reports in relation to the register and> 

Before section 38 

Allan Wilson 
 

5 Before section 38, insert— 

<Ramsar sites 

(1) Where a wetland situated in Scotland is designated under paragraph 1 of article 2 of the 
Ramsar Convention for inclusion in the list of wetlands of international importance 
referred to in that article, the Scottish Ministers must give SNH notice of the 
designation. 

(2) SNH must, on receipt of such a notice, give notice of the designation to— 

(a) every owner and occupier of the wetland or any part of it, 

(b) the planning authority for the district in which the wetland, or any part of it, is 
situated, 

(c) where the wetland, or any part of it, is situated in a National Park and the National 
Park authority for the National Park is not notified under paragraph (b), the 
National Park authority, 

(d) every statutory undertaker which SNH considers may carry out operations which 
may affect the wetland or any part of it, and 

(e) every relevant regulatory authority which SNH considers likely to have functions 
which relate to the wetland or any part of it. 

(3) The Ramsar Convention is the Convention on Wetlands of International Importance 
especially as Waterfowl Habitat signed at Ramsar on 2nd February 1971, as amended 
by— 

(a) the Protocol known as the Paris Protocol done at Paris on 3rd December 1982, 

(b) the amendments known as the Regina Amendments adopted at the Extraordinary 
Conference of the Contracting Parties held at Regina, Saskatchewan, Canada, 
between 28th May and 3rd June 1987, and 

(c) any further amendments coming into force from time to time,  

and the reference in subsection (1) to paragraph 1 of article 2 is, if necessary in 
consequence of any such further amendment or the coming into force of any instrument 
replacing that Convention, to be taken as referring to the appropriate successor 
provision.> 
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Section 43 

Allan Wilson 
 

24 In section 43, page 25, line 26, at beginning insert <may> 

Section 46 

Allan Wilson 
 

20 In section 46, page 27, line 2, leave out <12(2) and (3)> and insert <12(1A)> 

Section 49 

Allan Wilson 
 

6 In section 49, page 28, line 39, leave out <body> and insert <authority> 

Section 51 

Allan Wilson 
 

25 In section 51, page 30, line 33, leave out <Part I (wildlife) of>  

After section 51 

Maureen Macmillan 
 

48 After section 51, insert— 

<Scottish Marine Wildlife Watching Code 

(1) SNH must prepare and issue a code, to be known as the Scottish Marine Wildlife 
Watching Code, setting out recommendations, advice and information relating to 
commercial and leisure activities involving the watching of marine wildlife.  

(2) The Code may, in particular, contain information on— 

(a) activities which are likely to disturb marine wildlife,  

(b) the circumstances in which marine wildlife may be approached, and 

(c) the manner in which marine wildlife may best be viewed with minimum 
disturbance. 

(4) SNH must review the Code from time to time and may, following such a review, revise 
it. 

(5) SNH must— 

(a) before preparing the Code, and 

(b) when reviewing it, 

 consult such persons appearing to them to have an interest in marine wildlife watching 
and such other persons as it thinks fit. 

(6) SNH must— 
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(a) publish the Code and any revisions to it in such manner (including on the internet 
or by other electronic means) as it thinks fit, and 

(b) promote awareness and understanding of the Code and any revisions to it.> 

Section 42 

Allan Wilson 
 

7 In section 42, page 32, line 14, leave out <(1)(b)> and insert <(1)(a)> 

Section 53 

Dennis Canavan 
Supported by: Allan Wilson 
 

1 In section 53, page 32, line 29, leave out <, but not Her Majesty in her private capacity> 

Section 56 

Allan Wilson 
 

8 In section 56, page 34, line 1, leave out <estate or other> 

Allan Wilson 
 

9 In section 56, page 34, line 2, leave out <, whether the right is> 

Allan Wilson 
 

10 In section 56, page 34, line 2, leave out <or otherwise> and insert <, by virtue of a licence or 
agreement or by virtue of any other entitlement to occupy the land,> 

Schedule 5 

Allan Wilson 
 

26 In schedule 5, page 44, line 26, after <is> insert <, unless SNH has given written intimation to the 
person who gave the notice of its refusal to consent to the operation specified in it,>  

Schedule 6 

Allan Wilson 
 

27 In schedule 6, page 46, line 35, leave out <Part I (wildlife) of>  

Allan Wilson 
 

28 In schedule 6, page 46, line 38, at end insert— 

<(  ) in paragraph (b), for “or destroys” substitute “, destroys or otherwise interferes 
with”, 
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(  ) after paragraph (b) insert— 

“(ba) at any other time takes, damages, destroys or otherwise interferes with 
any nest habitually used by any wild bird included in Schedule A1;”, 

(bb) obstructs or prevents any wild bird from using its nest;”.> 

Allan Wilson 
 

29 In schedule 6, page 47, line 36, at end insert— 

<(5AB)Subject to the provisions of this Part, any person who intentionally or 
recklessly harasses any wild bird included in Schedule 1A shall be guilty of an 
offence.> 

Allan Wilson 
 

11 In schedule 6, page 50, line 40, at beginning insert <for> 

Allan Wilson 
 

12 In schedule 6, page 50, line 40, leave out <are repealed> and insert <substitute “or a snare of any 
other type specified in an order made by the Scottish Ministers”> 

Allan Wilson 
 

30 In schedule 6, page 51, line 18, after <is> insert <, without reasonable excuse,> 

Allan Wilson 
 

13 In schedule 6, page 51, line 20, after second <snare> insert <or a snare of any other type specified 
in an order under subsection (1)(a)> 

Allan Wilson 
 

14 In schedule 6, page 51, line 28, at end insert— 

<(3E) Subject to the provisions of this Part, any person who uses a snare otherwise 
than in accordance with such requirements as may be specified in an order 
made by the Scottish Ministers, or who knowingly causes or permits any other 
person to do so, shall be guilty of an offence.”> 

Ms Rosemary Byrne 
 

49 In schedule 6, page 51, line 30, after <order> insert— 

<(a)  impose further prohibitions on, or requirements on the use of any article 
of a type referred to in subsections (1) to (3E) including, without 
prejudice to the generality, provisions— 

 (i) requiring the owner of occupier of land on which such an article or 
animal is set or used to appoint a person of specified qualifications 
or competence to carry out specified functions; 

(ii) requiring such an owner or occupier to make payments or  
otherwise provide resources for the carrying out of such functions; 
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(iii) entitling the person carrying out those functions to obtain 
information relevant to the exercise of those functions;  

(b) provide for appropriate criminal sanctions for breach of any such further 
prohibitions or requirements; and  

(c)> 

Allan Wilson 
 

15 In schedule 6, page 51, line 31, leave out <(3D)> and insert <(3E)> 

Ms Rosemary Byrne 
 

50 In schedule 6, page 51, line 37, at end insert— 

<After section 11 insert— 

“11A Offence of authorising possession etc. of certain articles  

(1) Subject to the provisions of this Part, if any owner or occupier of land 
authorises another person to— 

(a) have in his possession;  

(b) use; or 

(c) set, 

 on the owner or occupier’s land, any article of a type referred to in subsections 
(1) to (3E) of section 11, he shall be guilty of an offence. 

(2) It shall be a defence to a charge under subsection (1) to show that the owner or 
occupier took all reasonable steps to ensure that the person so authorised did 
not commit any of the offences referred to in section 11 using that article, or 
(in the case where the authorised article was a snare) that the duties set out in 
section 11(3) and (3A) were complied with.”> 

Allan Wilson 
 

35 In schedule 6, page 53, line 4, at end insert— 

<“14ZA Prohibition on sale etc. of certain animals or plants  

(1) This section applies to— 

(a) any animal of a type mentioned in subsection (1) or (1A) of section 14 
specified in an order made by the Scottish Ministers for the purposes of 
this section; and 

(b) any plant— 

(i) which does not ordinarily grow in Great Britain in a wild state or 
which is a hybrid of such a plant, or 

(ii) of a type mentioned in subsection (2) of section 14; 

 specified in such an order. 

(2) Subject to the provisions of this Part, any person who— 
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(a) sells, offers or exposes for sale or has in the person’s possession or 
transports for the purpose of sale any animal or plant to which this 
section applies; or 

(b) publishes or causes to be published any advertisement likely to be 
understood as conveying that the person buys or sells, or intends to buy 
or sell, any such animal or plant, 

 is guilty of an offence. 

(3) An order under subsection (1) may specify particular types of animals or 
plants— 

(a) subject to such exceptions; 

(b) only at such times of the year; 

(c) only in relation to such areas, 

 as the order may specify.> 

Allan Wilson 
 

36 In schedule 6, page 53, line 10, at end insert <or specified in an order under section 
14(ZA)(1)(b)(i)> 

Alex Neil 
 

31* In schedule 6, page 53, line 37, at end insert—  

<(  ) after subsection (1)(e) insert— 

“(ea)  for the purposes of protecting a bird of the species Columba livia, kept 
for recreational or sporting activities, from being killed or seriously 
injured by the species Accipiter nisus;”> 

Allan Wilson 
 

37 In schedule 6, page 54, line 6, at end insert— 

<(  ) in subsection (4), for “section 14” substitute “sections 14 and 14ZA”,> 

Allan Wilson 
 

16 In schedule 6, page 54, line 38, at beginning insert <may> 

Allan Wilson 
 

38 In schedule 6, page 55, line 30, after <14> insert <or 14ZA> 

Allan Wilson 
 

39 In schedule 6, page 56, line 5, leave out <or 14> and insert <, 14 or 14ZA> 

Allan Wilson 
 

40 In schedule 6, page 56, line 24, leave out <or 14> and insert <, 14 or 14ZA> 
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Allan Wilson 
 

41 In schedule 6, page 57, line 2, leave out <or 14> and insert <, 14 or 14ZA> 

Allan Wilson 
 

42 In schedule 6, page 57, line 7, leave out <or 14> and insert <, 14 or 14ZA> 

Roseanna Cunningham 
 

51 In schedule 6, page 58, leave out lines 4 to 6 and insert— 

<(  ) subsection (1) is repealed,> 

Allan Wilson 
 

43 In schedule 6, page 58, line 7, leave out <(4)(a)> and insert <(4)— 

(i) after “14” insert “or 14ZA”, 

(ii) in paragraph (a)> 

Roseanna Cunningham 
 

52 In schedule 6, page 58, line 9, leave out from <section> to <section> in line 11 and insert <this 
Part (other than an offence under section 14)> 

Allan Wilson 
 

44 In schedule 6, page 58, line 15, at end insert— 

<(  ) in subsection (6)(b), after “14” insert “or 14ZA”.> 

Roseanna Cunningham 
 

53 In schedule 6, page 58, line 15, at end insert— 

<(  ) after subsection (5), insert— 

“(5B) The court by which any person is convicted of an offence under this Part shall, 
in determining— 

(a) the amount of any fine; or  

(b) the length of any term of imprisonment, 

have regard in particular to any financial benefit which has accrued or is likely 
to accrue to the person in consequence of the offence.”.> 

Roseanna Cunningham 
 

54 In schedule 6, page 58, line 15, at end insert— 

<(  ) after subsection (5), insert— 

 “(5B) The court by which any person is convicted of an offence involving any 
species of bird, animal or plant under this Part shall, in determining— 

(a) the amount of any fine; or  

(b) the length of any term of imprisonment, 
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have regard in particular to the extent to which the offence has had, or is likely 
to have, a negative impact on the conservation of that species of bird, animal or 
plant.”.> 

Allan Wilson 
 

32 In schedule 6, page 58, line 19, at end insert— 

<(  ) for “1” substitute “A1”,> 

Allan Wilson 
 

33 In schedule 6, page 59, line 17, at end insert— 

 <Before Schedule 1 insert— 

“SCHEDULE A1 

PROTECTED NESTS AND NEST SITES: BIRDS 

Common name Scientific name 

Eagle, White-tailed Haliaetus albicilla 

5 

             ”. 

After Schedule 1 insert—        

“SCHEDULE 1A 

BIRDS WHICH ARE PROTECTED FROM HARASSMENT 

Common name Scientific name 

Eagle, White-tailed Haliaetus albicilla 

10 

             ”.> 

Alex Fergusson 
 

33A As an amendment to amendment 33, line 6, at end insert— 

<Owl, Barn Tyto alba> 

Allan Wilson 
 

34 In schedule 6, page 60, leave out lines 10 and 11 and insert— 

<(  ) For section 11 substitute— 

 “Powers of constables 

(1) A constable who suspects with reasonable cause that any person is committing 
or has committed an offence under this Act may, without warrant— 

(a) stop and search that person if the constable suspects with reasonable 
cause that evidence of the commission of the offence is to be found on 
that person; 
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(b) search for, search or examine any thing which that person may then be 
using or may have used, or may have or have had in the person’s 
possession, if the constable suspects with reasonable cause that evidence 
of the commission of the offence is to be found in or on that thing; 

(c) arrest that person; 

(d) seize and detain for the purposes of proceedings under this Act any thing 
which may be evidence of the commission of the offence or may be 
liable to be forfeited under section 12(4) below. 

(2) A constable who suspects with reasonable cause that any person is committing 
or has committed an offence under this Act may, for the purpose of exercising 
the powers conferred by subsection (1) above, enter any land other than a 
dwelling or lockfast premises. 

(3) If a sheriff or justice of the peace is satisfied, by evidence on oath, that there 
are reasonable grounds for suspecting that an offence under this Act has been 
committed and that evidence of the offence may be found on any premises, the 
sheriff or justice may grant a warrant authorising a constable to enter those 
premises, if necessary using reasonable force, and search them for the purposes 
of obtaining that evidence. 

(4) A warrant under subsection (3) above continues in force until the purpose for 
which the entry is required has been satisfied or, if earlier, the expiry of such 
period as the warrant may specify. 

(5) A constable authorised by virtue of this section to enter any land must, if 
required to do so by the occupier or anyone acting on the occupier’s behalf, 
produce evidence of the constable’s authority. 

(6) A constable who enters any land in the exercise of a power conferred by this 
section— 

(a) may— 

(i) be accompanied by any other persons; and 

(ii) take any machinery, other equipment or materials on to the land, 

 for the purpose of assisting the constable in the exercise of that power; 

(b) may take samples of any articles or substances found there and remove 
the samples from the land. 

(7) A power specified in subsection (6)(a) or (b) above which is exercisable under 
a warrant is subject to the terms of the warrant. 

(8) A constable leaving any land which has been entered in exercise of a power 
conferred by subsection (2) above or by a warrant under subsection (3) above, 
being either unoccupied land or land from which the occupier is temporarily 
absent, must leave it as effectively secured against unauthorised entry as the 
constable found it.”> 
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Nature Conservation (Scotland) Bill 
 

Groupings of Amendments for Stage 3  
 

Note: The time limits indicated are those set out in the timetabling motion to be considered 
by the Parliament before the Stage 3 proceedings begin.  If that motion is agreed to, debate on 
the groups above each line must be concluded by the time indicated, although the 
amendments in those groups may still be moved formally and disposed of later in the 
proceedings.  
 
 
Group 1: Duty to further the conservation of biodiversity 
2, 45 
 
Group 2: Scottish Biodiversity Strategy – species and habitats of principal importance 
21, 22, 46 

   
Debate to end no later than 20 minutes after proceedings begin 

 
 
Group 3: Content of site management statements 
47 
 
Group 4: Minor amendments 
3, 4, 23, 6, 7, 8, 9, 10, 26  
 
Group 5: Exercise of functions by public bodies and office-holders 
17, 18, 19, 20 
 
Group 6: Ramsar sites in Scotland 
5 
 
Group 7: Powers of investigation, entry and enforcement 
24, 16, 34  

  Debate to end no later than 35 minutes after proceedings begin 
 
 
Group 8: Protection of birds 
25, 27, 28, 29, 32, 33, 33A 
 
Group 9: Scottish marine wildlife watching code 
48 
 
Group 10: Crown application  
1 
 

  Debate to end no later than 1 hour 5 minutes after proceedings begin 
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Group 11: Prohibition and restrictions on certain methods of killing or taking wild animals 
11, 12, 30, 13, 14, 49, 15, 50 
 
Group 12: Non-native species 
35, 36, 37, 38, 39, 40, 41, 42, 43, 44 
 

 Debate to end no later than 1 hour 35 minutes after proceedings begin  
 
 
Group 13: Protection of racing pigeons 
31 
 
Group 14: Penalties etc.  
51, 52, 53, 54 
 

Debate to end no later than 1 hour 55 minutes after proceedings begin
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 1, No. 71 Session 2 
 

Meeting of the Parliament 
 

Wednesday 5 May 2004  
 

Note: (DT) signifies a decision taken at Decision Time. 
 
Business Motion: Patricia Ferguson, on behalf of the Parliamentary Bureau, moved 
S2M-1267—That the Parliament agrees that, during the Stage 3 proceedings of the 
Nature Conservation (Scotland) Bill, debate on each part of those proceedings shall 
be brought to a conclusion by the time-limits indicated (each time-limit being 
calculated from when Stage 3 begins and excluding any periods when other 
business is under consideration or when the meeting of the Parliament is suspended 
or otherwise not in progress): 
 
Groups 1 and 2 – no later than 20 minutes 
 
Groups 3 to 7 – no later than 35 minutes 
 
Groups 8, 9 and 10 – no later than 1 hour 5 minutes 
 
Groups 11 and 12 – no later than 1 hour 35 minutes 
 
Groups 13 and 14 – no later than 1 hour 55 minutes 
 
Motion to pass the Bill – no later than 2 hours 25 minutes 
 
The motion was agreed to. 
 
Nature Conservation (Scotland) Bill - Stage 3: The Bill was considered at Stage 3. 
 
The following amendments were agreed to without division: 2, 21, 22, 47, 3, 4, 17, 
18, 19, 23, 5, 24, 20, 6, 25, 48, 7, 8, 9, 10, 26, 27, 28, 29, 11, 12, 30, 13, 14, 15, 35, 
36, 37, 16, 38, 39, 40, 41, 42, 43, 44, 32, 33 and 34. 
 
The following amendment was agreed to (by division)— 
 

1 (For 97, Against 1, Abstentions 16) 
 

The following amendments were disagreed to (by division)— 
 
 45 (For 34, Against 78, Abstentions 0)  
 46 (For 32, Against 78, Abstentions 0)   
  49 (For 14, Against 101, Abstentions 0)    

50 (For 14, Against 100, Abstentions 1)    
31 (For 30, Against 87, Abstentions 1)  
51 (For 37, Against 78, Abstentions 0)    
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 53 (For 32, Against 81, Abstentions 2)  
 33A (For 32, Against 84, Abstentions 0)     
  
Other amendments were not moved. 
 
Nature Conservation (Scotland) Bill – Stage 3:  The Minister for Environment and 
Rural Development (Ross Finnie) moved S2M-995—That the Parliament agrees that 
the Nature Conservation (Scotland) Bill be passed. 
 
After debate, the motion was agreed to (DT). 
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Business Motion 

14:34 
The Presiding Officer (Mr George Reid): The 

next item of business is consideration of business 
motion S2M-1267, in the name of Patricia 
Ferguson, on behalf of the Parliamentary Bureau, 
setting out a timetable for stage 3 consideration of 
the Nature Conservation (Scotland) Bill.  

Motion moved, 
That the Parliament agrees that, during the Stage 3 

proceedings of the Nature Conservation (Scotland) Bill, 
debate on each part of those proceedings shall be brought 
to a conclusion by the time-limits indicated (each time-limit 
being calculated from when Stage 3 begins and excluding 
any periods when other business is under consideration or 
when the meeting of the Parliament is suspended or 
otherwise not in progress): 

Groups 1 and 2 – no later than 20 minutes 

Groups 3 to 7 – no later than 35 minutes 

Groups 8, 9 and 10 – no later than 1 hour 5 minutes 

Groups 11 and 12 – no later than 1 hour 35 minutes 

Groups 13 and 14 – no later than 1 hour 55 minutes 

Motion to pass the Bill – no later than 2 hours 25 
minutes.—[Patricia Ferguson.] 

Motion agreed to. 
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Nature Conservation (Scotland) 
Bill: Stage 3 

14:36 
The Presiding Officer (Mr George Reid): We 

now move to the stage 3 proceedings on the 
Nature Conservation (Scotland) Bill. Members 
should have the bill as amended at stage 2, that 
is, SP Bill 9A; the marshalled list, which contains 
all the amendments that I have selected for 
debate; and the groupings. 

I will allow a voting period of two minutes for the 
first division this afternoon. Thereafter, I will allow 
a voting period of one minute for the first division 
after a debate on a group. All other divisions will 
be 30 seconds. 

Members should be well aware of the rules by 
this time, so we will go straight to group 1. 

Section 1—Duty to further the conservation of 
biodiversity 

The Presiding Officer: Amendment 2, in the 
name of Allan Wilson, is grouped with amendment 
45. 

The Deputy Minister for Environment and 
Rural Development (Allan Wilson): I agreed to 
come back at stage 3 with a minor amendment to 
include the word “any” in section 1 in response to 
a proposal from Roseanna Cunningham. The 
change is proposed on the basis that it would 
make it explicit that all the functions of a public 
body or an office holder will be subject to the new 
biodiversity duty. Amendment 2 achieves the 
necessary change. 

Amendment 45 would oblige public bodies to 
take action specified in the biodiversity strategy. 
That approach was rejected at stage 2 for a good 
reason: to require public bodies to take action 
specified in the biodiversity strategy 
misunderstands the nature of the strategy and 
what it was set up to achieve.  

The strategy will provide a broad framework for 
the promotion and furtherance of biodiversity. It 
provides a long-term vision and direction for 
everyone concerned, which will benefit Scotland’s 
natural heritage over the ensuing 25 years. The 
strategy will, of course, be supported by detailed 
implementation plans, which are currently in 
preparation, but it is not a list of tasks or actions.  

It is clear to me and other partners in the 
biodiversity process that, as I said at stage 2, we 
cannot impose conservation from on high; it must 
be built up from below. It must involve local 
authorities—that is critical—and other public 

bodies. Most important, it must involve people and 
not instruct them. 

We need to encourage what is a welcome 
consensus and partnership, which I believe will be 
demonstrated in the Parliament this afternoon. 
Any attempt to prescribe detailed actions to 
stakeholders could be counterproductive and 
restrict what others are prepared to sign up to. It is 
the stakeholders who are best placed to know how 
to address the biodiversity duty under the national 
framework policy that, quite properly, we will set, 
and under the strategy that we will provide. 

To then vote for a compulsory strategy would 
mean losing the wider perspective and consensus 
to which I referred. Many friends of the existing 
strategy would also be lost. I value the friendships 
that we have built up in the course of the process. 
For instance, the Convention of Scottish Local 
Authorities has made it abundantly clear that it is 
supportive of the strategy, on the basis of the 
consensus to which I have referred. I have no 
intention of departing from the inclusive process 
that I have supported thus far.  

I move amendment 2, and I invite Mark Ruskell 
not to move amendment 45.  

Mr Mark Ruskell (Mid Scotland and Fife) 
(Green): I have lodged two amendments at stage 
3 because there is still an obvious flaw in the bill, 
which I believe is recognised by the majority of 
MSPs. The lack of a biodiversity strategy 
framework was challenged at stage 1 by a number 
of members, including Sylvia Jackson and 
Christine May, who said that it was vital for 
creating an effective, yet responsive, piece of 
legislation. Following their sensible words, a range 
of amendments were moved at stage 2 in the 
hope that the Executive was listening and would 
choose to support them, or that it would itself draft 
a set of amendments to define such a framework.  

Progress was made. The Executive turned the 
wording, 
“The Scottish Ministers may designate … strategies”, 

into, 
“The Scottish Ministers must designate … strategies”. 

At least we now know that some sort of plan 
must be drawn up as a result of the bill. That is a 
good start. A sensible amendment to establish a 
list of priorities and habitats, which the Liberal 
Democrats moved at stage 2, was also adopted. 
Now we know that the plan will at least contain 
priorities.  

The other essential parts of a framework, which 
were proposed by both Lib Dems and Greens, 
were voted down, however. Those addressed 
some basic things: who is required to do anything 
under the plan and how we will know whether it 
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has been a huge success or a dismal failure. 
Unfortunately, the bill remains empty on those 
issues. If we are to legislate for a biodiversity 
strategy, we surely need the basics of a 
framework in place. Otherwise, why bother 
legislating at all? I have brought back those two 
sensible Lib Dem amendments to be voted on 
today, and I take it as read that our friends across 
the chamber will be supporting their own words. 

Amendment 45 means that public bodies will 
need to consider how they fit into a biodiversity 
strategy in practice, and what they can contribute 
to it. It does not, for example, force councils to cut 
hedges in a certain way by law; it does, however, 
force councils to consider what they themselves 
can do. Where councils have something to 
contribute, that should form part of an agreed 
biodiversity strategy. Likewise, where public 
bodies can help to encourage others, for example 
farmers, to take action through grant funding, that 
promotional work by public bodies also needs to 
form part of the strategy.  

As the bill stands, local authorities can put their 
agreed actions into a biodiversity strategy and 
then quietly forget about them if they so choose. 
That does not represent a solid commitment to 
biodiversity. Getting public bodies to stick to their 
own agreed words and actions is hardly a vote for 
rampant green radicalism. In fact, the provisions 
under amendment 45 are already in place in 
England and Wales, under the Countryside and 
Rights of Way Act 2000—sometimes known as the 
CROW act. Let us ensure that we do not fall 
behind on the most basic provisions to regenerate 
the environment that are enjoyed by other 
countries in the United Kingdom. I intend to move 
amendment 45. 

The Presiding Officer: I remind members that 
the timetabling motion means that we must have 
completed groups 1 and 2 by 14:57, so we have 
13 minutes left for the first two groups. If speeches 
could be kept tight, I would be grateful.  

Roseanna Cunningham (Perth) (SNP): I thank 
the minister for his concession in respect of 
amendment 2, which was originally an amendment 
in my name at stage 2. A number of us on the 
Environment and Rural Development Committee 
expressed concerns that, if we did not get the 
specific clarification that the amendment provides, 
some departments might choose to designate 
certain aspects of their functions as relating to 
biodiversity and to decide that other aspects did 
not relate to biodiversity. The amendment is 
intended to avoid that.  

The Scottish National Party will support Mark 
Ruskell’s amendment 45, as it supported the 
equivalent amendment at stage 2, because we are 
a little bit in danger of ending up with broad-brush 
legislation, which does not require terribly much 

detail. We seek to pin down in the bill a little more 
of what will be required, so we will support Mark 
Ruskell’s amendment 45. 

14:45 
Alex Johnstone (North East Scotland) (Con): 

Amendment 2 is acceptable to the Conservatives 
and we will support it. With regard to amendment 
45, we feel that the consensual and inclusive 
approach in the bill is worthy of defence. We note 
from Mark Ruskell’s speech that he accepts that 
concessions have been made, but, given the 
overall character of the bill and the mood in which 
the Executive has advanced with it, it is important 
to ensure that that consensual and inclusive 
approach is retained. Amendment 45 would make 
the bill too onerous. 

Nora Radcliffe (Gordon) (LD): I, too, welcome 
amendment 2, which clarifies usefully the wide-
ranging intent of the duty to further the 
conservation of biodiversity. As Mark Ruskell said, 
at stage 2 I lodged a similar amendment to 
amendment 45. I thought long and hard about 
lodging it again at stage 3 and read carefully 
everything that was said at stage 2. I decided in 
the end that the minister was probably correct that 
we would be in danger of antagonising some of 
the people upon whom we will depend to deliver 
the biodiversity strategy if we introduced what 
would be perceived as a degree of compulsion, no 
matter how well-intentioned it was and how non-
prescriptive we tried to make it. On balance, I 
thought that we would catch more flies with honey 
than with vinegar and that we should go with the 
Executive’s position. We should remember that 
there will be the safety net of the regular reports 
on the biodiversity strategy, which will throw up 
any shortcomings in delivery, which can then be 
addressed at that point. 

Sarah Boyack (Edinburgh Central) (Lab): I 
disagree with little of what both Mark Ruskell and 
Roseanna Cunningham have said. However, 
given the extensive debate on this at stage 2, I 
believe that the key point is how the Parliament, 
local authorities and all Scottish bodies take 
ownership of what is in the biodiversity strategy. 
Only over time will we be able to tell how 
successful that has been. One of the key aspects 
of the bill is that we will scrutinise its 
implementation. We have the balance right in the 
bill, so now is the time to gear people up to 
implement the strategy and over time make them 
accountable to us by bringing them back to the 
Parliament. Amendment 2 is welcome. I am glad 
that the minister has thought it through and we 
should accept it and not back amendment 45. 

Allan Wilson: It is important to reflect at this 
early stage of consideration that I propose, and 
will propose throughout the afternoon, a 
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participative and consensual model, which would 
be jeopardised if we were to follow the prescriptive 
approach of Mark Ruskell and the Greens. I am a 
wee bit surprised at the nationalists’ support for 
amendment 45. I want to dispel the myth, which 
was propagated in the chamber at stage 1 and 
perpetuated subsequently, that the bill is in any 
way, shape, manner or form, less strong than is 
the Countryside and Rights of Way Act 2000 south 
of the border. Our bill requires all public bodies, 
not just ministers and Government departments, to 
further the conservation of biodiversity, not just 
have regard to it, which roots the biodiversity 
strategy directly in legislation. It is simply untrue to 
suggest, as Mark Ruskell has again today, that 
somehow the bill is weaker than is legislation 
south of the border. 

Amendment 2 agreed to. 

Section 2—Scottish Biodiversity Strategy 

Amendment 45 moved—[Mr Mark Ruskell]. 

The Presiding Officer: The question is, that 
amendment 45 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR 
Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Ewing, Mrs Margaret (Moray) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Lochhead, Richard (North East Scotland) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
MacDonald, Margo (Lothians) (Ind)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (SSP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST 
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  

Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Mundell, David (South of Scotland) (Con)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
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Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Watson, Mike (Glasgow Cathcart) (Lab)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Presiding Officer: The result of the division 
is: For 34, Against 78, Abstentions 0. 

Amendment 45 disagreed to. 

The Presiding Officer: We have six minutes left 
to deal with group 2, which is on the Scottish 
biodiversity strategy. Amendment 21, in the name 
of the minister, is grouped with amendments 22 
and 46. 

Allan Wilson: At stage 2, Nora Radcliffe lodged 
amendment 96, which inserted section 2(3A). That 
provision relates to the publication of lists of 
species and habitats that are of principal 
importance to the implementation of the 
biodiversity duty that we just debated. The 
subsection requires modification. For example, it 
does not provide for the revision, updating or 
replacement of any published list. Amendments 21 
and 22 will make the necessary modifications. 

Amendment 46 is intended to ensure that 
reports to the Parliament on the implementation of 
the biodiversity strategy contain details on the 
status of habitats and species. I reiterate what I 
said at stage 2 about such a provision. I remain 
clear that our approach to reporting must not be 
over-prescriptive. To augment the reporting 
requirements would be unnecessary and a waste 
of resources. It would duplicate reporting activity 
that takes place on the United Kingdom 
biodiversity action plan. 

Reports on the UK biodiversity action plan, 
which will be delivered in Scotland through the 
Scottish biodiversity strategy, are already provided 
regularly in their own right and to the Convention 
on Biological Diversity. Those reports cover the 
status of all species and all habitats. In the past, 
we have distilled UK reports to draw out the 
Scottish elements, and work is under way to do 
that in the current reporting round. Given that the 
Scottish biodiversity strategy is our delivery 
mechanism for the UK BAP, it will take account of 
the current UK reporting processes. It will also 
take into account the new Scottish species list. To 
impose additional requirements would incur 
disproportionate spend, so I cannot support 
amendment 46. 

I move amendment 21 and urge members to 
resist amendment 46. 

Mr Ruskell: I am rapidly reaching the 
conclusion that statutory underpinning is viewed 
as a form of medieval torture in the Scottish 
Executive’s Environment and Rural Affairs 

Department. Amendment 46 would introduce an 
even more basic requirement than that in 
amendment 45. All that it requests is that 
successive Executives should report to the 
Parliament on progress with the priority species 
and habitats. That requirement is so fundamental 
that I was surprised that the bill did not include it. 

At stage 2, the minister said—as he said 
today—that several detailed reports would be 
produced, including a report to the Convention on 
Biological Diversity, so where would the massive 
costly waste and extra reporting that the minister 
talked about come from? A requirement for the 
Executive to report back to the Parliament on the 
progress of its own statutory strategies and its 
priorities represents, in the words of Nora 
Radcliffe, 
“an irreducible minimum level of reporting”.—[Official 
Report, Environment and Rural Development Committee, 
28 January 2004; c 659.] 

I will move amendment 46 in the name of sheer 
common sense. 

Nora Radcliffe: I welcome amendments 21 and 
22. Amendment 46 mirrors an amendment that I 
lodged at stage 2, the provisions of which I 
decided not bring forward again at stage 3. 

Allan Wilson: I am reminded that the last 
person to rely on common sense was William 
Hague—and look what happened to him. 

On behalf of the majority of members who 
applied their common sense to a critical analysis 
of what has been proposed, I resist the temptation 
to support Mark Ruskell’s entreaties and refer 
members again to the fact that there will be not 
one or two, but three separate reporting 
mechanisms for detailing our record on preserving 
and conserving species and habitats. That will 
wholly fulfil our commitment under the proposed 
legislation. I urge members not to agree to Mr 
Ruskell’s amendment. 

Amendment 21 agreed to. 

Amendment 22 moved—[Allan Wilson]—and 
agreed to. 

Amendment 46 moved—[Mr Mark Ruskell]. 

The Presiding Officer: The question is, that 
amendment 46 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR 
Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
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Cunningham, Roseanna (Perth) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Ewing, Mrs Margaret (Moray) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Lochhead, Richard (North East Scotland) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (SSP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST 
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
MacDonald, Margo (Lothians) (Ind)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  

McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Mundell, David (South of Scotland) (Con)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Watson, Mike (Glasgow Cathcart) (Lab)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Presiding Officer: The result of the division 
is: For 32, Against 78, Abstentions 0. 

Amendment 46 disagreed to. 

Section 4—Site management statements 

The Presiding Officer: Group 3 is on the 
content of site management statements; 
amendment 47 is the only amendment in the 
group. 

Maureen Macmillan (Highlands and Islands) 
(Lab): Amendment 47 would make it clear that the 
creation of a site of special scientific interest can 
have a positive socioeconomic impact and that, 
where appropriate, site management statements 
should indicate that. 

There is a long-standing concern among 
communities and their representatives—especially 
in the Highlands—that socioeconomic factors 
should be considered at the same time as 
scientific factors when new SSSI designations are 
proposed. The bill as drafted suggests that very 
little that is of a wider socioeconomic nature may 
be addressed in the management statements. 
There is a very general subsection, which 
indicates that management statements might 
include other matters that Scottish Natural 
Heritage might think fit. 
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Amendment 47 would allow opportunities for the 
understanding and enjoyment of an SSSI area by 
the wider public, if appropriate, to be included in 
the management statement, thereby supporting 
community well-being and perhaps assisting local 
tourism. It would provide greater certainty that the 
key issue of socioeconomic concern would, where 
appropriate, be addressed in the site management 
statement, rather than our relying on the current 
general and non-committal wording. 

It is clear that there may be situations in which 
SSSIs cannot be promoted for public enjoyment 
and understanding because of the sensitivity of 
the location or the protected species. Therefore, 
the amendment does not make such information a 
requirement. However, in general, it should be 
considered within site management statements 
whether guided walks, leaflets, an information 
panel or general scope for access might be 
possible in order to provide a link to wider 
community interests. 

Another reason why I wish to strengthen the bill 
in this way is that it seems that there is no 
requirement for SNH to consult on site 
management statements, which do not form part 
of the SSSI notification as such. Therefore, the 
procedures for publicising, receiving 
representations on and modifying notifications—
which are set out in schedule 1—do not apply to 
site management statements. As there is no scope 
to influence the content of the statements once 
they have been produced, it is important that the 
bill require consideration of this key socio-
economic concern by SNH when appropriate. 

I move amendment 47. 

15:00 
Allan Wilson: I am entirely in favour of the 

objective of Maureen Macmillan’s amendment 47, 
and I would support any provision that would help 
to ensure increased enjoyment of SSSIs when that 
is possible and compatible with the interests of the 
site. That is also consistent with the idea that the 
site management statement can address wider 
socioeconomic interests, in contrast with the pure 
conservation focus of SSSI notification. I thank 
Maureen Macmillan for lodging this worthwhile 
amendment and I commend it to Parliament. 

Alex Johnstone: I am, having supported two 
Executive amendments that made statements that 
will control—or attempt to control—what would be 
published, slightly concerned that amendment 47 
now suggests that specific information may or may 
not be published. I would like an assurance, either 
from the minister or from Maureen Macmillan, that 
we are not putting further onerous requirements 
on the current minister or future ministers, which 
may control their liberty to define policy. 

Maureen Macmillan: I give Alex Johnstone that 
assurance. 

Amendment 47 agreed to. 

Section 9—Denotification of sites of special 
scientific interest 

The Presiding Officer: Group 4 consists of 
minor amendments. Amendment 3 is grouped with 
amendments 4, 23, 6 to 10 and 26.  

Allan Wilson: The amendments are all minor 
technical amendments. As drafted, section 9 is 
inconsistent with section 5 to the extent that 
denotification of part of an SSSI needs to be 
notified to all interested parties although, in the 
case of enlargement, only interested parties in 
relation to the additional area of land need be 
informed. In the interests of consistency, 
amendments 3 and 4 will make it clear that a 
similar arrangement is to apply in section 9 and 
that SNH is to be required to notify only the 
interested parties relevant to the part of the site 
that is being denotified. 

Amendment 23 is a minor technical amendment 
that will widen ministers’ regulation-making power 
to make provision in respect of the SSSI register. 
The regulation-making power will already enable 
ministers to empower the Keeper of the Registers 
of Scotland to charge fees for copies and extracts 
of information from the SSSI register. Amendment 
23 will extend that power to enable ministers to 
provide for fee charging in respect of reports that 
are derived from the SSSI register. 

Amendments 6 to 10 and 26 are all minor 
technical amendments. 

I move amendment 3. 

Amendment 3 agreed to. 

Amendment 4 moved—[Allan Wilson]—and 
agreed to. 

Section 12—Exercise of functions by public 
bodies etc 

The Presiding Officer: Group 5 is on the 
exercise of functions by public bodies and office 
holders. Amendment 17 is grouped with 
amendments 18, 19 and 20. 

Allan Wilson: At stage 2, Roseanna 
Cunningham argued that the new general duty in 
section 12 should acknowledge explicitly the 
importance of maintaining the integrity of the SSSI 
series in addition to safeguarding individual sites. I 
agreed then and I agree now with her case. 
Amendments 17 to 20 will achieve that shared 
objective. The bill gives new purpose to the SSSI 
series, so it is right that we acknowledge that 
purpose. I am therefore grateful to Roseanna 
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Cunningham for making a helpful point in the 
debate. 

I move amendment 17. 

Roseanna Cunningham: Again, I express my 
thanks to the minister for taking on board issues 
that were raised at stage 2. Not only are SSSIs 
important as individual sites, but together they 
amount to more than the sum of their parts. 
Amendment 17 was lodged to address that issue 
and I am grateful to the minister for doing so. 

Nora Radcliffe: It is important that we see 
SSSIs as a series, as well as as individual sites. 
We are glad that the Executive has taken that on 
board. 

Amendment 17 agreed to. 

Amendment 18 moved—[Allan Wilson]—and 
agreed to. 

Section 14—Operations by public bodies etc: 
authorised operations 

Amendment 19 moved—[Allan Wilson]—and 
agreed to. 

Section 22—SSSI register 

Amendment 23 moved—[Allan Wilson]—and 
agreed to. 

Before section 38 

The Presiding Officer: Amendment 5 is in a 
group on its own. 

Allan Wilson: At stage 2, I undertook to bring a 
stage 3 amendment that would reflect the Ramsar 
provisions in section 77 of the Countryside and 
Rights of Way Act 2000. As I argued at stage 2, 
Ramsar sites in Scotland are already well 
protected through existing designations so there 
is, strictly speaking, no need for the kind of 
additional mechanism that Mark Ruskell proposed 
at stage 2. 

However, I am happy to respond to the views 
that members expressed at stage 2; no doubt the 
lead committee’s members will testify to that. 
Amendment 5 will therefore place on ministers a 
duty to notify SNH, and it will require SNH to notify 
formally the individuals and organisations that are 
most directly concerned with management of a 
Ramsar site. I am happy that Mark Ruskell, among 
others, raised the issue with me at stage 2. The 
amendment is consistent with arrangements in 
England and Wales and I am happy that the 
measure will be in the bill. 

I move amendment 5. 

Mr Ruskell: I welcome amendment 5 in 
response to my stage 2 amendment on Ramsar 
wetland sites. It is important that internationally 

recognised wetland sites, such as Loch Leven, are 
given a statutory underpinning. When we sign up 
voluntarily to important international conventions, 
such as the Ramsar convention, we should do so 
with the intention of following those commitments 
through to the heart of policy and law, rather than 
hope that good practice will permeate naturally 
through public institutions. Amendment 5 will bring 
our commitment to protecting wetlands into 
legislation and ensure that Scotland does not lag 
behind England and Wales in delivering the UK 
commitment to Ramsar wetlands. 

Rob Gibson (Highlands and Islands) (SNP): 
On behalf of the SNP, I will be glad to see the 
measure included in the bill. It will make the bill 
more complete. I welcome amendment 5. 

Alex Johnstone: I also thank the minister for 
lodging amendment 5. After discussion, it seemed 
to be important that there be reference to Ramsar 
wetlands in the bill. As the minister is aware, I 
lodged a series of stage 2 amendments that were 
designed to foster openness and communication 
between SNH and landowners over SSSIs. I am 
particularly happy that the provisions of 
amendment 5 contain some detail on how 
communications on Ramsar sites should be 
carried out between SNH and landowners. I am 
therefore grateful to the minister for lodging 
amendment 5. 

Nora Radcliffe: I add my voice to the chorus of 
welcome for amendment 5. It is important that we 
acknowledge the importance of wetlands. Ramsar 
sites are important and it is good that the 
Executive has fulfilled the commitment that it 
made at stage 2 to include them in the bill. 

The Presiding Officer: Do you need to say 
anything more, Mr Wilson? 

Allan Wilson: Not only are we leading England 
and Wales, but we have a global lead in the 
designation of Ramsar sites, which are more 
commonly referred to as wetlands. Amendment 5 
is important because it will acknowledge and 
underpin that process in statute. 

Amendment 5 agreed to. 

Section 43—Powers of investigation etc: police 

The Presiding Officer: Amendment 24, in the 
name of Allan Wilson, is grouped with 
amendments 16 and 34. 

Allan Wilson: Amendments 24 and 16 will 
make simple corrections to the text of the bill. 
They will ensure that the word “may” is inserted in 
the right place in section 43 and schedule 6.  

Amendment 34 will deliver improved consistency 
between closely related wildlife crime statutes. As 
I said at stage 2, that kind of consistency in the 
promotion of common procedures adds genuine 
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and practical value to the police. It is also of 
genuine and practical value to the prosecutor and 
the courts when they deal with such offences. That 
is the goal of amendment 34. It will bring section 
11 of the Protection of Badgers Act 1992 into line 
with the enhanced provisions in section 19 of the 
Wildlife and Countryside Act 1981. The revisions 
to section 19 of the 1981 act were considered and 
agreed at stage 2. Consequently, amendment 34 
will make a simple but worthwhile enhancement to 
the Protection of Badgers Act 1991. 

I move amendment 24 and invite members to 
support amendments 16 and 34. 

The Presiding Officer: I am not going to call 
Nora Radcliffe because we are almost out of time. 

Amendment 24 agreed to. 

Section 46—SNH: power to enforce 

Amendment 20 moved—[Allan Wilson]—and 
agreed to. 

Section 49—Notices, applications etc 

Amendment 6 moved—[Allan Wilson]—and 
agreed to. 

Section 51—Protection of wildlife 

The Presiding Officer: Amendment 25, in the 
name of Allan Wilson, is grouped with 
amendments 27, 28, 29, 32, 33 and 33A. 

Allan Wilson: The amendments respond to 
proposals that were made at stage 2 by Nora 
Radcliffe and Maureen Macmillan. Nora Radcliffe 
argued for greater protection of the nests of 
certain species outwith their breeding seasons. 
The objective of her amendment was to ensure 
that nests that are habitually reused are properly 
protected from damage. I was happy to support 
that initiative by lodging Executive amendments 
that will make it an offence to take, damage, 
destroy, interfere with or obstruct nests outwith the 
breeding season. 

However, I want to consult further on which 
species should be covered by the new provisions. 
That is why I propose at this stage a schedule that 
lists only one species—Parliament will agree that 
there is a compelling case for including the white-
tailed eagle. It is Scotland’s largest and rarest bird 
of prey and it deserves the highest level of 
protection. Whether other species should also be 
included in the proposed new schedule and what 
those species should be is something on which I 
want to consult. Nora Radcliffe’s original 
amendment provided a list of suggestions. Other 
people will have different ideas and I will be happy 
to listen to a wide range of views. 

I give that commitment to Alex Fergusson. It 
would be premature at this stage to add the barn 
owl to the proposed new schedule. It is a species 
that can be readily considered in future 
consultation and I am happy to give a firm 
commitment to do so. On the basis that we will 
consult on adding the barn owl to the list of 
species in due course, I ask him not to move 
amendment 33A. 

Maureen Macmillan’s amendment at stage 2 
was for the communal roost sites of particular bird 
species to be given new protection. In responding 
to her amendments, I expressed doubts about the 
approach that she took—that is a matter of record. 
However, I have sought to achieve the same 
general objective by a slightly different route. I see 
genuine value in providing specific additional 
protection to species that are most exposed to 
persecution and harassment, including those 
which roost communally. We debated that point at 
stage 2.  

Amendment 29 will therefore create the offence 
of intentionally or recklessly harassing certain 
scheduled bird species. That is a new offence that 
will provide sufficient flexibility to deal with threats 
to communal roosts as well as having the potential 
to address other forms of persecution without 
inadvertently criminalising land managers and 
others who go about their lawful business.  

However, I want to consult fully on which 
species should be listed in relation to the new 
offence. At this stage, there is a compelling case 
for including the white-tailed eagle in the list of 
birds that would be covered by the new offence. 
Other species such as the barn owl and so on can 
be added to the schedule in the usual way once 
the outcome of the consultation is clear. 

I ask—given my assurances about future 
consultation on widening the list of species to be 
covered—Alex Fergusson not to move 
amendment 33A. 

I invite support for amendments 27, 28, 29, 32 
and 33. I move amendment 25. 

15:15 
Alex Fergusson (Galloway and Upper 

Nithsdale) (Con): I have listened very carefully to 
the minister’s comments. Believe it or not, the 
purpose of amendment 33A is to give some 
urgently needed protection to the barn owl, which 
has been in steady decline for many years. It has 
also been the subject of considerable study and 
research by the Hawk and Owl Trust in my 
constituency of Galloway and Upper Nithsdale, 
which the bird appears to favour. That research 
suggests that time is very much not on the barn 
owl’s side. 
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Members might well ask why the species 
deserves to be ranked alongside the white-tailed 
eagle in the proposed schedule. As the minister 
has pointed out, the white-tailed eagle is extremely 
rare. However, after its reintroduction following 
extinction, it is now happily established with a self-
sustaining population. 

My reasoning behind amendment 33A is very 
simple. As the white-tailed eagle is confined to 
some of the remoter parts of the already remote 
Western Isles, it is incredibly difficult for someone 
to interfere with and destroy a bird’s nesting site 
unless that person is intent on illegal activity. 
Conversely, it is incredibly easy to destroy the 
barn owl’s nesting site. Indeed, such destruction is 
becoming easier and more common because it is 
in effect encouraged by our planning regulations. 
As the insatiable demand for rural housing 
continues, the conversion of redundant farm 
buildings for housing and other uses is now a 
common and often welcome sight. However, each 
conversion can potentially destroy the nesting site 
of a barn owl, which tries to stick to the same site 
every year and often has great difficulty in 
relocating if its site is destroyed. 

I am not for one second contending that the 
white-tailed eagle does not richly deserve the full 
protection of the provisions that are set out in 
amendment 33. However, in commending the 
Hawk and Owl Trust’s work on the conservation of 
barn owls and in lodging amendment 33A, I seek 
to offer increased protection to the rapidly 
declining barn owl population alongside what is 
now a stable and—I hope—increasing white-tailed 
eagle population. 

I hope that in his summing-up the minister will 
announce a welcome change of heart and offer his 
support for the barn owl by accepting amendment 
33A. 

Nora Radcliffe: I am pleased to welcome the 
minister’s response to my stage 2 amendment. 
That amendment sought to afford year-round 
protection of the nest sites of certain bird species 
that return to the same site every year and whose 
nesting and breeding could be badly disrupted as 
much by nest sites’ being destroyed outwith the 
breeding season as by their being disturbed during 
the season. The measures in amendment 25 can 
encompass the protection of man-made sites used 
by species such as the barn owl. 

The Executive’s proposal to consult on which 
species should be protected by the measures is 
the right way forward. Although I agree with Alex 
Fergusson’s comments about the need to protect 
the barn owl, it would be more consistent to 
include the species in the consultation along with 
all the other species that will eventually find their 
way on to the list of protected species whose nest 
sites cannot be disturbed at any time of year. 

Allan Wilson: Nora Radcliffe has answered 
Alex Fergusson’s point very well. At this stage, we 
are not so much moving against the barn owl as 
moving in favour of the white-tailed eagle. We 
wish to consult more widely on the other species 
that should be incorporated in the proposed list of 
protected species. Alex makes a compelling case 
for including the barn owl, and it will be considered 
in the consultation. 

Amendment 25 agreed to. 

After section 51 

The Deputy Presiding Officer (Murray Tosh): 
We move to group 9, which concerns the Scottish 
marine wildlife watching code. I call Maureen 
Macmillan to speak to and move amendment 48. 

Maureen Macmillan: I have lodged amendment 
48 as a result of the Whale and Dolphin 
Conservation Society’s concerns about the impact 
of some boat operators on the well-being of 
dolphins in the inner Moray firth. 

However, the amendment will have implications 
for other marine areas. The present voluntary 
code of practice is not being adhered to by a small 
number of operators, who have been seen to 
approach dolphins at speed, drive into groups of 
dolphins and even to chase dolphins. 

The dolphins on the inner Moray firth are already 
under stress from shipping in the area so it is 
important that harassment by boat operators 
cease. I recognise that, even without amendment 
48, the bill will protect the dolphins by making it an 
offence intentionally or recklessly to disturb or 
harass them within the 12-mile limit. The problem 
is in ensuring that offences are prosecuted. That 
means that it should be clear what constitutes 
disturbance or harassment, and that the police 
should be in no doubt that an offence is being 
committed. 

As I said, a voluntary code is in operation for 
boat operators, but it does not seem to have had 
enough impact and there is uncertainty about its 
status. As far as I am aware, the breaking of that 
code has not led to any prosecutions. A statutory 
code such as that which amendment 48 proposes 
would signal the importance that we place on 
giving a clear steer to the authorities as to what 
constitutes disturbance and harassment of 
dolphins. 

Amendment 48 would charge SNH, after it has 
undertaken appropriate consultation, with drawing 
up a code of advice on how commercial and 
leisure activities that are related to watching 
marine wildlife should be conducted. The code will 
describe activities that would disturb marine 
wildlife and it will give guidelines for approaching 
and viewing marine wildlife with the minimum of 
disturbance. Most important, SNH will have to 
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promote awareness of the code so that boat 
operators will be in no doubt about their 
responsibilities, and so that the police, the 
coastguard and procurators fiscal will be in no 
doubt as to when the law has been broken. 

I move amendment 48. 

Alex Johnstone: I congratulate Maureen 
Macmillan on lodging amendment 48, which 
serves a function that was described during stage 
2 and earlier in committee consideration of the bill. 
As Maureen Macmillan said, there is a famous 
population of dolphins in the Moray firth that 
requires to be protected. I have recently become 
aware that a substantial population of dolphins 
and, indeed, of much larger whales exists off the 
east coast of Scotland, to the extent that people in 
the Stonehaven area who used to make a living 
from taking out fishing parties now make rather 
more of a living by taking out whale-watching and 
dolphin-watching parties. 

Consequently, it is important that we move to a 
position in which a code of conduct is in place to 
protect marine mammals where people approach 
them for commercial reasons. The form in which 
Maureen Macmillan has lodged amendment 48 is 
not only acceptable but desirable. I congratulate 
her on her amendment. 

Nora Radcliffe: I, too, am glad that Maureen 
Macmillan lodged amendment 48. If she had not 
done so, I would have had to lodge a similar 
amendment. Amendment 48’s provisions will be 
widely welcomed by everyone who wants to see 
and enjoy our marine wildlife without interfering 
with it in a way that would be damaging to the very 
thing that they value. 

Eleanor Scott (Highlands and Islands) 
(Green): I, too, congratulate Maureen Macmillan 
on lodging amendment 48 and I thank her. In the 
north of Scotland, we all know how important to 
tourism and conservation the pod of bottlenose 
dolphins is. It is the most northerly such colony in 
the world and it is an important conservation issue. 
The colony is also economically important 
because whale and dolphin watching is a big thing 
in our area. That activity must be properly 
organised. The people who make a living by doing 
it appropriately and reputably must be protected, 
as must the marine animals themselves. I very 
much welcome amendment 48 and I am hugely 
glad that Maureen Macmillan lodged it. 

Allan Wilson: The important point about the 
issue is that the bill already creates a new offence 
of disturbing or harassing cetaceans. There are 
existing codes at both United Kingdom and 
Scotland level that cover specific localities, in 
particular the Moray firth, to which Alex Johnstone 
referred. The incidents that are causing concern 
there are precisely the type of undesirable conduct 

that the new offence will address. Therefore, the 
real issue is probably one of enforcement. 
However, I have been persuaded that the kind of 
code that amendment 48 proposes will be a 
valuable addition to the armoury of weapons that 
are available to people who are concerned about 
preserving and conserving our valuable stock of 
dolphins, cetaceans, basking sharks and so on. 
Therefore, on that basis and because members 
have indicated clearly from all parts of the 
chamber that they want amendment 48’s 
provisions to be included in the bill, I am happy to 
accept Maureen Macmillan’s amendment 48. 

Maureen Macmillan: I am very grateful for the 
support for amendment 48 from all sections of the 
chamber, and I am also grateful that the minister 
has agreed to it. However, I am sure that I am not 
nearly as grateful as the dolphins are. 

Amendment 48 agreed to. 

Section 42—Guidance 

Amendment 7 moved—[Allan Wilson]—and 
agreed to. 

Section 53—Crown application 

The Deputy Presiding Officer: Amendment 1, 
in the name of Dennis Canavan, is in a group on 
its own.  

Dennis Canavan (Falkirk West) (Ind): The 
purpose of amendment 1 is to leave out from 
section 53, page 32, line 29, the words, “but not 
Her Majesty in her private capacity”.  

Under section 53 of the bill as amended at stage 
2, the provisions of parts 1, 2 and 4 would apply to 
Crown land but not to land that is owned by the 
Queen in her private capacity—for example, 
Balmoral estate. Members who were members 
during the previous session of Parliament may 
recall that there was a similar exclusion section for 
Balmoral in the original draft of the Land Reform 
(Scotland) Bill, but the Executive—and, I presume, 
the Queen—were eventually persuaded to accept 
an amendment of mine that extended the right of 
access to land that is owned by the Queen in her 
personal capacity. In the interests of consistency, I 
hope that the Parliament will accept amendment 1, 
so that parts 1, 2 and 4 of the Nature Conservation 
(Scotland) Bill will apply to Balmoral estate in the 
same way as to other land throughout Scotland. 

I note that the Deputy Minister for Environment 
and Rural Development has now added his name 
to amendment 1. I welcome his support, which 
represents a massive U-turn on the part of the 
Executive. When an amendment that I lodged was 
being considered at stage 2, we were told that the 
Executive could not accept it, although it was 
precisely the same amendment with exactly the 
same wording, because there was a problem 
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regarding the compulsory purchase provisions in 
the bill.  

Under the terms of the bill, Scottish Natural 
Heritage may compulsorily purchase land if 
“it is necessary to do so for the purpose of securing the 
conservation, restoration or other enhancement of any 
protected natural feature.” 

However, under the bill as amended at stage 2, 
such powers would not have applied to land 
owned by the Queen in her private capacity. The 
deputy minister told the Environment and Rural 
Development Committee that 
“the compulsory purchase provisions in the bill could not be 
applied to Balmoral. That would be outwith legislative 
competence”.—[Official Report, Environment and Rural 
Development Committee, 3 March 2004; c 787.] 

I am therefore very pleased that the Executive—
and presumably the Queen—have been 
persuaded to accept amendment 1, and I trust that 
the Parliament will now accept it too.  

Balmoral estate contains some of the most 
outstanding natural environment in Scotland, and 
the Scottish Parliament has a duty to conserve it 
instead of just leaving that to the discretion of the 
Queen or her factor. We cannot have one law for 
the Queen and another law for every other 
landowner in Scotland. As I have said before in 
this Parliament, Scotland’s mountains, lochs and 
glens are not simply the property of royalty or 
landed gentry. They are part of our natural 
heritage and this Parliament must recognise that.  

I move amendment 1. 

Roseanna Cunningham: I welcome Dennis 
Canavan’s amendment. As members may know, 
the SNP is generally in favour of anything that 
restores to the person of the monarch all the rights 
and privileges afforded to ordinary citizens of 
Scotland, and I hope that everybody else will 
endorse amendment 1, too.  

15:30 
Alex Johnstone: I rise to take the traditional 

Tory position of defending the Queen—and I 
would tug my forelock were it long enough—
against the ravages of Dennis Canavan. However, 
in relation to amendment 1, it is important to note 
the precedent in the access provisions, and in 
other provisions, in the Land Reform (Scotland) 
Bill. I have seen some of the correspondence 
between the deputy minister and Dennis Canavan 
and I know that the deputy minister has changed 
his position, so I would like to give the deputy 
minister the opportunity to explain in greater detail 
what correspondence there has been; whether 
there has been correspondence between himself 
and the Queen on this matter; what arrangement 
has been entered into; and why we should support 

Dennis Canavan’s amendment 1, which the 
minister supports. 

Allan Wilson: Alex Johnstone will recall—
indeed, he mentioned it, as did Dennis Canavan—
that the Land Reform (Scotland) Bill contained a 
precedent for the issue that we are now 
considering in relation to the Nature Conservation 
(Scotland) Bill. For the benefit of members who 
may not remember, I was the minister who took 
the Land Reform (Scotland) Bill through stage 2 
and stage 3, and I was happy to agree—then as 
now—to Dennis Canavan’s amendment.  

What I did at stage 2 of the Nature Conservation 
(Scotland) Bill—which Dennis Canavan now 
misrepresents by mistake, I am sure, rather than 
deliberately—was to give a clear commitment, 
which I was happy to repeat to the Presiding 
Officer at the time, that I would consider the 
proposal carefully and, indeed, lodge an 
amendment in my own name if that were 
necessary. I made it equally clear in a subsequent 
letter that I would support the amendment if I felt 
that a convincing case existed. I had to be 
satisfied that such a convincing case indeed 
existed. I am not sure whether Dennis believed me 
then, either, but those were straightforward 
commitments and I would argue that I have kept 
my word. 

Crown application is a relatively complex area 
but I am now satisfied that there is absolutely no 
reason why the current exemption in section 53 
should not be removed. I am satisfied that my 
concerns in relation to compulsory purchase—to 
which Dennis Canavan referred—were not valid. 

However, an important point must be made. It 
would be entirely incorrect to suggest, if anyone 
was of a mind to do so, that the Queen or her 
advisers have somehow or other sought to secure 
a privileged position in relation to the SSSI 
arrangements in the bill. The exemption was not 
requested by the palace and no objection of any 
kind has been made to the prospect of the 
exemption being removed from the bill. I can 
absolutely reassure Mr Canavan on that point—
and the traditional Tories in our midst. The original 
wording in the bill merely reflected the status quo. 

Incidentally, I can confirm to members that 
amendment 1 causes no difficulties as far as 
future royal assent to the bill is concerned. I am 
happy to support amendment 1. 

Dennis Canavan: I thank all members and all 
parties who have expressed support for 
amendment 1. I thank the deputy minister and, 
indeed, the Scottish Executive. It is always difficult 
for a minister or a deputy minister to come to the 
dispatch box and admit that he was wrong and for 
the deputy minister to admit that he has had to do 
a U-turn to get himself out of the difficulty that he 
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experienced during the committee stage of the bill. 
Nevertheless, I thank the deputy minister for his 
support, albeit belated. 

I would also like to thank Her Majesty the 
Queen, who, I presume, was consulted under the 
standing orders of the Parliament. It was drawn to 
my attention by the deputy minister that, under the 
standing orders, if the Queen is affected in a 
personal capacity by a piece of legislation, there 
has to be some consultation or at least 
communication between the Scottish Executive 
and the Queen. Whether that has amounted to her 
giving approval, I do not know, but it seems that 
she has perhaps given a nod of consent. The 
minister may like to enlighten the Parliament as to 
whether he gave her any assurance as to whether 
Scottish Executive ministers or Scottish Natural 
Heritage would indeed use compulsory purchase 
orders regarding the Balmoral estate. I somehow 
doubt it, under this Administration, but who knows 
what the future holds? 

The Deputy Presiding Officer: The question is, 
that amendment 1 be agreed to. Are we agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Ewing, Mrs Margaret (Moray) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  

Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kane, Rosie (Glasgow) (SSP)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (North East Scotland) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
MacDonald, Margo (Lothians) (Ind)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Robison, Shona (Dundee East) (SNP)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Sheridan, Tommy (Glasgow) (SSP)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Swinburne, John (Central Scotland) (SSCUP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Wallace, Mr Jim (Orkney) (LD)  
Watson, Mike (Glasgow Cathcart) (Lab)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

AGAINST 
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  

ABSTENTIONS 
Aitken, Bill (Glasgow) (Con)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
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Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  
Mundell, David (South of Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  

The Deputy Presiding Officer: The result of 
the division is: For 97, Against 1, Abstentions 16. 

Amendment 1 agreed to. 

Section 56—Interpretation 

Amendments 8 to 10 moved—[Allan Wilson]—
and agreed to. 

Schedule 5 
PART 2: TRANSITIONAL ARRANGEMENTS 

Amendment 26 moved—[Allan Wilson]—and 
agreed to. 

Schedule 6 
PROTECTION OF WILDLIFE 

Amendments 27 to 29 moved—[Allan Wilson]—
and agreed to. 

The Deputy Presiding Officer: Group 11 
relates to the prohibition of, and the placing of 
restrictions on, certain methods of killing or taking 
wild animals. Amendment 11, in the name of the 
minister, is grouped with amendments 12, 30, 13, 
14, 49, 15 and 50. 

Allan Wilson: Maureen Macmillan’s proposals 
at stage 2 on drag snares and identification 
tagging and record keeping for legal snares were 
helpful and welcome, and I believed that they 
deserved further careful consideration. Although I 
indicated then that I was not entirely convinced by 
the specific wording of the amendments that 
Maureen Macmillan had lodged, I argued that the 
underlying ideas had attractions. I want them to be 
given a wider airing, so it is already my intention to 
consult on a number of technical issues in relation 
to snaring. For example, there is an obvious case 
for requiring a stop or neck block to be fitted on all 
snares. The existing order-making power in 
paragraph 10(7) of schedule 6 will allow that to 
happen. 

The intention of amendments 11 to 15 is simply 
to enable similar potential action to deal with the 
issues that Maureen Macmillan has raised, if that 
proves appropriate. However, I want to make it 
clear at this juncture that no action will be taken on 
her proposals or on any of the other technical 
issues until they have been the subject of proper 

and full public consultation. Although amendments 
11 to 15 will enable possible future action, they do 
not prejudge the outcome of the consultation. We 
will welcome all views on implementation. 

Amendment 30 seeks to make a minor change 
that will ensure that there is a “reasonable excuse” 
defence against the charge of possessing certain 
types of snare, such as self-locking snares. 

I believe that amendments 49 and 50, which 
Rosemary Byrne lodged, are unnecessary and 
unduly heavy-handed. I see nothing wrong with 
the increase in the number of qualified full-time 
gamekeepers that amendment 49 proposes; on 
the contrary, I support that. However, I suspect 
that Rosemary Byrne’s main intention is not to 
further the interests of the Scottish Gamekeepers 
Association—although I could be wrong about 
that. It is not in dispute that, if snares are to be 
used, they must be set, monitored and maintained 
in a professional manner. If that is not done, the 
criminal sanctions that are contained within the bill 
will bite. 

Amendment 50 is simply unnecessary: causing 
or permitting the use of an illegal snare or other 
prohibited device is an offence at the moment and 
the provisions in Rosemary Byrne’s amendment 
would complicate the situation. Incidentally, the 
provisions of the amendment would also create a 
technical offence that should be of concern to 
anyone who is engaged in the sport of archery. 
The amendment would make it an offence to allow 
anyone to possess or use a bow, even for 
competition purposes, it would appear. Similarly, 
anyone with a net, mirror, sound recording 
equipment or any mechanically propelled vehicle 
ought to be worried. I cannot see my colleague 
Nicol Stephen being particularly happy about the 
last category. 

It is my firm view that the policy that the 
Executive has adopted on snaring is balanced, 
rational and effective. The provisions in the bill, 
together with the additional provisions that are 
contained in amendments 11 to 15 and 
amendment 30, are the right way to deal with the 
issue. 

I invite members to support amendment 11 and 
the other amendments in my name. I ask 
Rosemary Byrne to give due consideration to my 
request not to move amendments 49 and 50. 

I move amendment 11. 

Ms Rosemary Byrne (South of Scotland) 
(SSP): As the minister said, I have lodged two 
similar amendments, which aim to make 
landowners liable for any snaring offences that are 
committed on their land. I want to impose a duty 
that will help to ensure that such offences are 
avoided.  
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Although I will focus on amendment 50, which is 
my preferred amendment, my comments are 
relevant to both amendments 49 and 50. 
Amendment 49 has the same objective as 
amendment 50, but it would achieve it by giving 
the minister the power to introduce regulations. 
Unless the minister gives a clear assurance that 
he will look favourably on such regulations, I 
intend to press amendment 50. 

As all of us know, snaring has been a 
contentious issue throughout the progress of the 
bill. At stage 2, I made it clear that my preference 
was for a ban on snaring. I believe that snares are 
cruel, unnecessary and indiscriminate. 
Unfortunately, when Eleanor Scott of the Green 
party lodged an amendment at stage 2, the 
amendment was defeated by the Environment and 
Rural Development Committee. In the absence of 
a ban, I believe that landowners and occupiers 
should face responsibility for the snaring offences 
that are committed on their land. If landowners 
make a decision to let snares be used on their 
land, ultimately they should be held responsible for 
ensuring that the snares are used properly.  

Amendment 50 would also protect 
gamekeepers. There may be a number of 
gamekeepers who are under pressure from 
landowners to place too many snares for them to 
be able to maintain them effectively. All too often, 
gamekeepers can be pressured by their 
employers into employing illegal or suspect 
predator control techniques to maximise the 
number of animals that are killed and so protect 
game birds. My amendments would stop that 
happening and would put the legal responsibility 
where it belongs, on the landowner. 

Although I do not for a minute suggest that most 
landowners condone the breaking of the law, it is 
clear that it does happen. Landowners would be 
better encouraged to have the law obeyed on their 
estates if they themselves had a legal duty to see 
that that is the case. 

Margo MacDonald (Lothians) (Ind): I agree 
with Rosemary Byrne that landowners should be 
held legally responsible, but what if the snare was 
set by a poacher? 

Ms Byrne: If that was the case, the monitoring 
process, which will also be used to protect 
gamekeepers, would record the fact. In such 
cases, the bill’s current provisions would protect 
landowners and gamekeepers. 

Employers are responsible for the health and 
safety of people on their land and landowners 
should accept a similar responsibility for wildlife. 
The injuries to animals that are caused by snaring 
are often so severe that there should be a positive 
duty on landowners to ensure that their 
gamekeepers obey the law. 

It is clear that snares can cause both prolonged 
mental suffering and serious physical injuries to 
animals. Evidence from Les Stalker of the St 
Tiggywinkles wildlife hospital showed graphically 
that snares can cause pressure necrosis, which 
results when pressure from the snare causes 
damage to the cells of internal or external tissues. 
The consequent degeneration of those tissues 
causes death several days later. 

Another problem with snares is their inherently 
indiscriminate nature. Devices with razor-sharp 
teeth are used by gamekeepers as part of an 
apparent drive to target systematically wildlife that 
is deemed to pose a risk to estates’ game bird 
stocks. I could go on and give more examples, but 
the Presiding Officer is about to tell me to stop. 

As it stands, the law protects bad landowners by 
shielding them from the consequences of actions 
that are carried out on their behalf. I say to Margo 
MacDonald that if my amendments 49 and 50 
were agreed to, and there was not enough 
evidence to prosecute a particular gamekeeper, 
the landowner would be forced to take 
responsibility for the actions of his employees.  

I ask members to support amendments 49 and 
50. 

15:45 
The Deputy Presiding Officer: Eight members 

wish to speak, so I appeal for brevity. 

Eleanor Scott: I made my views on snaring 
clear at stage 2, when in effect I proposed a 
complete ban on snaring. During evidence taking 
on the bill, the Environment and Rural 
Development Committee heard powerful and 
compelling evidence from animal welfare 
organisations on the cruelty that can be inflicted by 
snares. We heard that we are one of only five 
European Union countries that allow snaring—I 
cannot speak for the new EU countries. We heard 
that under the Bern convention, to which we are a 
signatory, snares are supposed to be used only to 
trap and restrain animals, not kill them, yet we 
heard from gamekeepers that rabbits in particular 
are almost always dead when found in snares. 

When we went on site visits, we heard from 
gamekeepers that they are expected to look after 
and manage huge areas of land, such that one 
man is doing what six people did a generation 
ago. We know that they are setting snares in 
places where they cannot adhere to good practice. 
We know that the Scottish Gamekeepers 
Association and the British Association for 
Shooting and Conservation have codes of good 
practice for snaring, but we also know that 
someone does not have to show that they adhere 
to those codes of practice to be employed as a 
gamekeeper. Indeed, people do not need to have 
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any qualifications to be employed to perform 
gamekeeping duties. 

The animals are paying the price and they are 
suffering. My preference is for a complete ban on 
snaring. Clearly, that was not supported at stage 
2, and I did not expect it to be supported at this 
stage, which is why I did not lodge an amendment 
to that effect. However, I will support any 
amendment that makes the law on snaring more 
stringent and which increases penalties, 
enforcement and the animal welfare aspect of an 
outdated mode of pest control that will not survive 
the next few decades. 

Nora Radcliffe: We spent a lot of time in the 
committee discussing snaring. I am comfortable 
with the view that the committee reached that we 
should retain snaring as one of the options for 
vermin control, but should take steps to ensure 
that best practice prevails and that the inevitable 
suffering is minimised. It is good that we are 
leaving the door open for further action as we get 
more information on the topic. 

Sarah Boyack: The Environment and Rural 
Development Committee debated snaring 
extensively at stage 1 and took a range of 
evidence from many organisations. No one on the 
committee pretends that the issue is easy, and we 
did not want to have a fudge or cop-out that made 
it look like we had a solution when we did not. The 
issues are difficult. 

If we accept the minister’s amendments 11, 12, 
30, 13, 14 and 15, we will be in the right place, 
which, as Nora Radcliffe said, is to view snaring as 
one form of pest control. It is not pleasant, but 
neither are other forms of pest control, which 
impact on humans, the environment and animals. 
There is nothing pleasant about this discussion. 

As a committee, we had to make a reasonable 
judgment on the best way forward. The bill that 
was presented to us is not the bill that members 
have in front of them. The bill that is in front of 
members was amended by us at stage 2. 

Margo MacDonald’s question to Rosemary 
Byrne on poaching was not answered adequately. 
We argued about such issues in depth at the 
committee. Rosemary Byrne would have benefited 
had she engaged in those discussions. 

The bill is better now. Snaring is not pleasant. 
We have tried to get better animal welfare 
standards, and I welcome Allan Wilson’s 
amendments 11, 12, 30, 13, 14 and 15.  

One of the most powerful representations that I 
Maureen Macmillan and others received was 
made by the Scottish Society for the Prevention of 
Cruelty to Animals, which said that even if we 
keep snaring, we can do it a lot better than we do 

it at the moment. We have a huge opportunity to 
improve best practice. 

As Eleanor Scott said, it was apparent from the 
representations that the committee received that 
some land managers think that we can do better. 
For example, the BASC codes provide a way 
forward. We must ensure that best practice is 
applied throughout the land management process. 
The bill can help to deliver that. 

I welcome Allan Wilson’s amendments and the 
commitment to consider the detailed 
representations that Maureen Macmillan made at 
stage 2 about drag snares, the design of snares 
and how snares are laid. We have already agreed 
that snares should be monitored more frequently 
than they have been in the past to minimise 
animal suffering. More can be done and the bill 
provides an opportunity to do it. Members of the 
committee will agree that the issue is an easy one 
on which to grandstand, but we must reach a 
workable solution that promotes animal welfare, 
which the bill will do. I encourage the minister to 
take on board the comments that Maureen 
Macmillan and others made at stage 2. 

Margo MacDonald: I accept the member’s 
explanation of why the bill allows for a form of 
snaring and I support that. However, she talked 
about the need for enforcement. Is the implication 
that much more resource will have to be 
committed to implement the proposals? 

Sarah Boyack: Two sets of resources need to 
be applied. One concerns land managers. We 
hope that the bill and the new framework will raise 
standards of practice among land mangers and 
will make people think carefully about laying 
snares if they do not have the time to monitor 
them properly. That is a key issue. The other set 
of resources is those that will come from the bill’s 
wildlife crime provisions. The committee argued 
that police resources should be applied in a 
focused way. Margo MacDonald is right that 
resources will be required, but part of the issue is 
about improving best practice and raising 
standards. Simply passing the bill will not achieve 
that; follow-up discussions will be required. Those 
discussions can take place when the subordinate 
legislation that may come about as a result of 
Allan Wilson’s amendments is considered. 

Alex Johnstone: Opposition to snaring is not 
limited to one group of members; members from 
all parties in the chamber are opposed to it. The 
Environment and Rural Development Committee 
entered into heavy deliberations on snaring during 
stage 1 and in considering the proposed 
amendments on the issue at stage 2. In the 
current context, we need to ensure that snaring is 
available as a pest control measure in certain 
circumstances in Scotland. For that reason, it is 
important that we retain the practice. We must 
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recognise that the bill as introduced contained 
significant regulation of snaring that will vastly 
improve the circumstances in which snares will be 
used, and that the committee introduced further 
measures that will ensure that snaring is carried 
out only in a heavily regulated form. The minister 
has granted the concession that he will continue to 
consider the matter. For that reason, I will support 
his amendments.  

Amendments 49 and 50 would impose an 
unreasonable requirement on landowners. The 
people who set snares should always be primarily 
responsible for the snares that they set. For that 
reason, I will not support amendments 49 and 50. 
After long deliberation, the committee arrived at a 
reasonable solution for the present. In future, the 
Parliament and the committee—or subsequent 
committees—will consider the issue further, but 
the bill, with the minister’s amendments, provides 
a reasonable compromise for today. 

Mrs Margaret Ewing (Moray) (SNP): I rise to 
speak against amendments 49 and 50 and to 
thank the minister for the hard work that has been 
undertaken on his amendments and for the future 
work that will be done to ensure that the best 
possible code of practice is introduced.  

As members have said, the subject is difficult. It 
may horrify members to know that, as a child, I set 
snares. That was part of country life and a natural 
way of keeping down vermin, particularly rabbits, 
which destroy crops. It does not matter whether 
the crops are organic, non-organic or some other 
form—rabbits eat them. Snaring was a legal way 
of controlling rabbits, and a responsible landowner 
would tell the gamekeeper, the farm worker or the 
orraman that snares had to be checked at least 
once daily.  

Members who want to outlaw snaring totally 
raise the prospect of bringing back diseases such 
as myxomatosis that were used to control pests. It 
is a lot crueller to kill rabbits with myxomatosis 
than it ever is to catch them in snares. 

I say to Rosemary Byrne that catching landlords 
snaring will not end poaching. Anyone who knows 
anything about snaring knows exactly where the 
snares should have been placed, so it is possible 
to detect when poachers have been operating on 
the land; the difficulty is catching them at it. 

It is argued that not enough people work in the 
countryside to continue snaring, but I say that that 
is a strong argument for bringing back more 
people to be employed in the countryside. The 
people who work there are the real guardians of 
our environment. 

Maureen Macmillan: I thank the minister for 
lodging amendments 11 to 15, because the 
amendments that I lodged at stage 2, which were 
not agreed to, had a lot of merit. I point out to the 

minister that those stage 2 amendments were 
supported not only by the SSPCA but, for the most 
part, by the Scottish Gamekeepers Association 
and other countryside organisations, so, on the 
whole, they were not contentious. I am also 
pleased that the minister will consult further on the 
provisions that his amendments 11 to 15 will 
enable so that we may have snaring that is 
regulated as closely as possible so that snares are 
used as humanely as possible. 

Margo MacDonald asked about the cost of some 
of the measures. I point out to her that one of the 
measures that I suggested was that snares should 
have identity tags. That would probably cost about 
7p per snare, which is not a lot of money for an 
estate to fork out, but it would have helped with 
record keeping and would have helped us to find 
out whether snares were genuinely being set by 
estate workers or being set by poachers. 

The ban on snaring that Eleanor Scott proposed 
at stage 2 was overwhelmingly defeated. That is 
because everybody else in the committee realised 
that snaring was necessary to control vermin in 
the countryside and that the alternatives—such as 
gassing, which has human health implications—
were no more pleasant. 

I thank the minister for taking my suggestions on 
board. I hope to see them come before the 
Parliament as regulations soon. 

Fergus Ewing (Inverness East, Nairn and 
Lochaber) (SNP): I welcome the work that the 
committee carried out, particularly its rejection of 
those who have argued for an outright ban on the 
use of snares. I also welcome the balanced 
approach that we have heard from those 
committee members who acknowledge that 
snares are needed. 

Last summer, I was happy to attend the Moy 
game fair, at which the SGA launched its code of 
conduct on snaring practice. Anyone who has read 
that code will see that the gamekeepers are 
determined to ensure that best practice is followed 
within and outwith their organisation. I hope that 
the minister will consult the SGA fully on 
amendment 14, because I have a slight concern 
about it. It states that there will be a code on 
snaring and that breach of that code will be a 
criminal offence. Ministers who are familiar with 
this area of the law will recognise the caution that 
we need to apply when we create new criminal 
offences, particularly on highly sensitive issues. I 
hope that members recognise that the best way to 
ensure the end of the inappropriate and cruel use 
of snares is by education. 

Instead of attacking gamekeepers, as the 
Scottish Socialist Party and the Greens have done 
by proposing a ban, we should value the 
contribution that they make as the real custodians 
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of the countryside, because, unlike us, they are 
not talking about looking after wildlife; they do it 
day in, day out and year in, year out. 
Gamekeepers manage wildlife, and they know 
what they are doing. We must be very careful 
about assuming that we know better than they do, 
so instead of taking that approach, we should 
value the work that they do.  

I welcome the approach that the Environment 
and Rural Development Committee has taken, but 
I ask the minister to take the greatest care in the 
preparation of the forthcoming code. We should 
tread very warily indeed in this territory. 
Gamekeepers already feel victimised by many 
measures that the Parliament has taken and we 
should not add to their misery. 

16:00 
Allan Wilson: I will deal with the last point first. I 

am grateful for the support that has come from 
most parts of the chamber on this issue, and I give 
an assurance that the consultation that I propose 
will, as ever, be wide ranging. It will be designed to 
secure a consensus on future progress on the 
matter, not just in the chamber but in the country.  

For clarity, amendment 12 makes it an offence 
to set in position or otherwise use a snare of a 
“type specified in an order made by the Scottish Ministers.” 

That is in addition to the existing offence of using a 
self-locking snare. I point out to Rosemary Byrne 
that the intention behind the consultation is to give 
ministers sufficient powers, if necessary and 
depending on the outcome of that consultation and 
on other considerations, prospectively to ban other 
methods of land management that are deemed to 
be cruel or unnecessary.  

Margo MacDonald: Does the minister have any 
indication of the number of prosecutions that might 
be expected under the proposed new legislation, 
or of the amount of resource, roughly speaking, 
that would need to be committed to implementing 
it? 

Allan Wilson: As I was saying, we will consult 
on any future proposals for technical specifications 
relating to snaring. Like Sarah Boyack, I do not 
think that Rosemary Byrne answered Margo 
MacDonald’s question about poachers. 
Amendment 49 would allow ministers to require, 
by order, the owner or occupier of any land where 
snaring was permitted to employ a qualified 
gamekeeper to operate, monitor and maintain 
snares, which would obviously require a 
substantial financial commitment. Of itself, that 
proposal is not a bad thing, but it implies a 
misconception that all land is held in vast holdings 
and that it is possible to employ people of the 
required specification to undertake the snaring. It 

ignores the fact that much snaring is done by 
ordinary farmers and crofters—those who work the 
land. It is not our intention to turn those people into 
criminals. We accept that snaring is a necessary 
part of proper land management techniques.  

Without overstating it, the bill already makes it 
an offence not only to misuse snares and other 
devices, such as crossbows, to which Rosemary 
Byrne has referred; it also addresses the setting of 
illegal snares and the illegal use of other devices. 
It would be unfair and unreasonable in the 
extreme to make the land manager, land occupier 
or landowner responsible for the illegal setting of 
snares of which he or she would otherwise be 
unaware. That is an unreasonable proposal.  

In the interests of securing the broad consensus 
that I seek, both in the chamber and in the 
country, and given my assurances, I ask 
Rosemary Byrne not to press her amendments. 

Amendment 11 agreed to.  

Amendments 12, 30, 13 and 14 moved—[Allan 
Wilson]—and agreed to. 

Amendment 49 moved—[Ms Rosemary Byrne]. 

The Deputy Presiding Officer: The question is, 
that amendment 49 be agreed to. Are we agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division.  
FOR 
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Canavan, Dennis (Falkirk West) (Ind)  
Curran, Frances (West of Scotland) (SSP)  
Fox, Colin (Lothians) (SSP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (SSP)  

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
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Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Ewing, Mrs Margaret (Moray) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lochhead, Richard (North East Scotland) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
MacDonald, Margo (Lothians) (Ind)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Mundell, David (South of Scotland) (Con)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Robison, Shona (Dundee East) (SNP)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scanlon, Mary (Highlands and Islands) (Con)  

Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Wallace, Mr Jim (Orkney) (LD)  
Watson, Mike (Glasgow Cathcart) (Lab)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 14, Against 101, Abstentions 0. 

Amendment 49 disagreed to. 

Amendment 15 moved—[Allan Wilson]—and 
agreed to. 

Amendment 50 moved—[Ms Rosemary Byrne]. 

The Deputy Presiding Officer: The question is, 
that amendment 50 be agreed to. Are we agreed?  

Members: No.  

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Canavan, Dennis (Falkirk West) (Ind)  
Curran, Frances (West of Scotland) (SSP)  
Fox, Colin (Lothians) (SSP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (SSP) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Ewing, Mrs Margaret (Moray) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
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Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lochhead, Richard (North East Scotland) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
MacDonald, Margo (Lothians) (Ind)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Mundell, David (South of Scotland) (Con)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Robison, Shona (Dundee East) (SNP)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  

Swinburne, John (Central Scotland) (SSCUP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Wallace, Mr Jim (Orkney) (LD)  
Watson, Mike (Glasgow Cathcart) (Lab)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS 
Brown, Robert (Glasgow) (LD)  

The Deputy Presiding Officer: The result of the 
division is: For 14, Against 100, Abstentions 1. 

Amendment 50 disagreed to. 

The Deputy Presiding Officer: We come to 
group 12, on non-native species. Amendment 35, 
in the name of the minister, is grouped with 
amendments 36 to 44. 

Allan Wilson: I undertook at stage 2 to come 
back at stage 3 with a response to amendment 
241, in the name of Mark Ruskell, which dealt with 
the sale of invasive and damaging non-native 
species. Amendment 35 fulfils that commitment 
and provides additional powers to regulate the 
sale of particularly undesirable non-native species. 
It would make it an offence to sell, offer or expose 
for sale or possess or transport for the purposes of 
selling any species that ministers specify by order. 
The new mechanism will complement other 
existing prohibitory regimes, such as mink-keeping 
orders and fishery regulations and it will allow 
ministers to prohibit the sale of species of non-
native animals or plants that they consider to be a 
significant threat to the environment.  

I make it clear that any proposed order would be 
subject to detailed prior consultation and that 
species will not be listed without our giving 
interested parties a proper opportunity to make 
their views known about whether those species 
should be included. That commitment would of 
course be backed up in statute. Consultation is a 
legal requirement imposed by section 26 of the 
Wildlife and Countryside Act 1981.  

Amendments 36 to 44 are all consequential on 
that basic proposal. I am grateful to Mark Ruskell 
for making that constructive proposal at stage 2. I 
invite support for amendment 35 and the other 
amendments in the group.  

I move amendment 35. 

Mr Ruskell: I welcome the minister’s 
amendments, which he has lodged in response to 
my stage 2 amendment on non-native invasive 
plant species. Contrary to rumour, that was not an 
attempt by the Greens to pull a sneaky one on 
genetically modified crops, although if I had 
thought of that at the time, I might have suggested 
something. The damage that invasive plants do to 
our ecology is costly. I was a conservation 
volunteer in my teenage years and much of the 
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work that I undertook to improve important 
habitats such as ponds and woodlands involved 
the often laborious job of removing non-native 
plants that had swamped the ecology of an area. 

Prevention is desirable and will in the long run 
save millions of pounds of public money. I 
welcome the commitment to extend the list of 
target species and the rapid consultation on the 
list that the Executive undertook after stage 2. I 
also welcome the commitment to ban the sale of 
the target species. That move is supported by the 
gardening trade and should prevent more garden 
escapees from compounding the problems. 

I welcome the amendments, which I hope will 
allow us to avoid future problems, but I would like 
to hear from the minister what measures the 
Executive is taking to tackle the sizeable problems 
now, as he has not seen fit to extend SNH’s 
powers to tackle the issue under the bill. 

Nora Radcliffe: I welcome the Executive’s 
fulfilment of a commitment that was given at stage 
2 and the fact that it is opening up further properly 
considered measures through secondary 
legislation. 

Allan Wilson: One brief point arose from those 
comments. As Mark Ruskell knows, our 
consultation runs until 30 June and is based on 
the suggested list of non-native species to which 
he referred in March. Decisions on the addition of 
species to schedule 9 to the 1981 act will be made 
in the light of responses to the consultation. If 
making additions proves appropriate, such 
changes will be effected by statutory instrument 
under the existing legislative mechanisms in the 
1981 act.  

I hope that with those assurances, we can all 
support amendment 35. 

Amendment 35 agreed to. 

Amendment 36 moved—[Allan Wilson]—and 
agreed to. 

The Deputy Presiding Officer (Trish 
Godman): Group 13 is on the protection of racing 
pigeons. Amendment 31, in the name of Alex Neil, 
is the only amendment in the group. 

Alex Neil (Central Scotland) (SNP): The 
racing-pigeon sport is historic and has been 
important in Scotland and the rest of the UK. 
Dennis Canavan will be glad to know that Her 
Majesty the Queen is a pigeon fancier. I hope that 
that will influence the Tory vote on the 
amendment—I am a traditional crawler. 

The racing-pigeon industry and sport have a real 
problem in predation by raptors. Amendment 31 is 
designed to deal with just one aspect of the 
problem—attacks by sparrow-hawks on pigeons in 
lofts. Other problems arise in flight not only from 

sparrow-hawks but from peregrines, but the 
amendment is meant to break the back of one 
problem. 

I will say what the proposal is not and deal with 
some of the propaganda from the RSPB, which is 
the royal society for the protection of some birds 
and not others. I want to protect birds of all types, 
including the pigeon and the raptor. The pigeon 
men are not in favour of a cull of raptors. We want 
a proper and rational approach to the problem.  

The amendment’s purpose is to build into the bill 
the right of the pigeon fancier—the racing-pigeon 
owner—to protect their birds in the same way as 
other people protect their birds. Some people 
might say that deterrence is the way to deal with 
the problem. For the past 30 years, every known 
form of deterrent has been tried and has failed. 
There is no known long-term effective deterrent for 
the problem. Were such a deterrent available, 
pigeon fanciers would be happy to employ it. Their 
purpose is not to attack sparrow-hawks but to 
defend the pigeons in their lofts. 

Members will have seen photographs of some of 
the worst effects of attacks on pigeons. I do not 
think that anyone who cares about nature and 
about all birds can be other than disturbed by 
some of those photographs. 

16:15 
I want to refer to a study that has just been 

completed. I chaired a working party involving the 
Scottish Homing Union and the SNH. The 
conclusions of that study, which was not carried 
out in the best way, have again been deliberately 
misinterpreted and spun by certain people. The 
problem is not that 50 per cent of the pigeon 
population is attacked and killed by sparrow-
hawks every year. There are concentrations 
around particular lofts and there are mass—often 
repeated—attacks on lofts by sparrow-hawks. 
Therefore, if the amendment is agreed to, it would 
not result in a massive cull of sparrow-hawks, but 
would allow the pigeon fancier to deal, under 
licence—I emphasise that—with the problem of 
rogue sparrow-hawks that continually attack the 
lofts of fanciers. That means that we could attack 
the problem without any significant impact on the 
sparrow-hawk population. 

I know that some people laugh at the issue and 
that many people regard it as a fairly peripheral 
issue, but it should be remembered that many 
pigeon fanciers—of whom there are many 
thousands in Scotland—have invested a fair 
amount of their money in their sport and are 
entitled to their sport in the same way that 
everyone else is entitled to theirs. They also raise 
a great deal of money for charity. 
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Therefore, I say to members that they should 
take the issue seriously and save the sport of 
racing pigeons from possible extinction within the 
next 10 years. 

I move amendment 31. 

The Deputy Presiding Officer: I want to call a 
significant number of back benchers, so I ask 
members to be brief. 

Miss Annabel Goldie (West of Scotland) 
(Con): I am not usually minded to support Alex 
Neil in anything, but today we find ourselves 
bonded by racing pigeons. I should explain that 
the Conservative group—again, with 
commendable democracy—is having a free vote 
on the issue. 

I am a member of the RSPB and a supporter of 
the protection of raptors. In Scotland, there are 
around 12 species of raptor, of which 10 are 
certainly vulnerable. However, sparrow-hawks 
enjoy a robust presence, with an estimated 34,500 
pairs in the UK. That number is exceeded by the 
number of kestrels, of which there are estimated to 
be 100,000 pairs in the UK. 

I have three reasons for arguing that, to protect 
racing pigeons, protection for sparrow-hawks—
and only sparrow-hawks—should be waived, as 
the amendment suggests. First, there is no 
question but that the sparrow-hawk is a threat to 
racing pigeons—it is the Exocet missile of the 
ornithological world and pursues other birds in 
flight, unlike the kestrel, which will tend to eat 
voles and insects. Secondly, the racing pigeon is 
not like other feral birds. It is domesticated and 
trained to return to lofts. That might reassure 
people who think that some precedent might be 
set. However, those two reasons would not be 
sufficient for me. The third reason is that the 
sparrow-hawk enjoys a sufficiently sustainable 
population not to be at threat from such a limited 
removal of protection. Again, a precedent would 
not be set. 

My colleague Mr McLetchie was worried that a 
pigeon fancier might confuse a peregrine falcon 
with a sparrow-hawk and trap the wrong bird. That 
would be difficult. The peregrine is bigger and has 
a white face with big black moustaches, so that 
would be like confusing Groucho Marx with Jasper 
Carrot. 

I support Mr Neil’s amendment.

Eleanor Scott: I rise to urge members not to 
agree to amendment 31. 

Members will have received the briefing from 
RSPB Scotland. The research that the Central 
Science Laboratory carried out into the impact of 
birds of prey on racing pigeons had nothing to do 
with RSPB Scotland. The RSBP Scotland briefing 
states that the CSL found that 

“Over half of all pigeon lofts reported no losses of pigeons 
to sparrowhawks. Less than 1% of all substantiated, 
probable and possible pigeon losses are attributed annually 
to sparrowhawks.” 

The briefing states: 
“The results broadly reflect previous research across the 

UK on this subject, which has shown that sparrowhawk 
impacts on racing pigeons are very low when compared to 
other factors such as straying, bad weather, domestic cats 
and collisions … The current scientific evidence suggests 
that sparrowhawks are a negligible problem in comparison 
with these other factors.” 

There are issues for particular lofts that are 
situated in wooded areas, where there is cover for 
sparrow-hawks and where sparrow-hawks hunt, 
but that is no reason to cull sparrow-hawks. If we 
reduce the number of sparrow-hawks, we could 
end up simply with fewer sparrow-hawks. 

Phil Gallie (South of Scotland) (Con): If the 
problem with sparrow-hawks is so minimal, why is 
Eleanor Scott resisting amendment 31, which 
simply addresses a specific instance where they 
are a threat? 

Eleanor Scott: Birds of prey are protected 
because they are particularly vulnerable. That 
protection should not be lifted without good 
reasons. I do not think that the study that the 
Scottish Homing Union was party to 
commissioning, the results of which it has now 
rejected, gives evidence to suggest that we would 
be justified in removing that protection from these 
specific raptors. 

Dr Sylvia Jackson (Stirling) (Lab): I will be 
brief, as most of what I wanted to say has been 
said by Eleanor Scott. I am an RSPB member—
that may not go down terribly well, following what 
Alex Neil said. We must address the issues that 
are raised in the scientific report. I acknowledge 
the concerns of the Scottish Homing Union—
everything that Alex Neil said about the injuries to 
pigeons is a live issue—and I have asked it to 
attend the next meeting of the cross-party group in 
the Scottish Parliament on animal welfare, so that 
we can take the matter further. However, as 
Eleanor Scott said, we must go with the scientific 
evidence that we have from the report. In reply to 
Phil Gallie’s question, we cannot go further and 
agree to amendment 31 if we do not have the 
evidence in front of us that sparrow-hawks are 
harming racing pigeons. Therefore, I think that we 
have to go cautiously. 

Alasdair Morgan (South of Scotland) (SNP): 
This is not something on which I have made up my 
mind either way at the moment, but I understand 
that amendment 31 would allow Scottish ministers 
to issue licences to allow trapping to take place 
only in specific places. I presume that Scottish 
ministers would issue a licence for a specific place 
only if there were evidence of a specific problem. 
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Dr Jackson: At the moment, there are other 
routes that we can go down. The RSPB has 
suggested that there are non-lethal solutions to 
deal with predation that are based on deterrent 
methods, loft siting, habitat management around 
the loft and race routing. There are many ways in 
which we can address the problem before we go 
down the route of trapping. 

Fergus Ewing: As Annabel Goldie has pointed 
out, with a population of 34,500 pairs, the sparrow-
hawk is not a rare bird that is under pressure. 
Eleanor Scott is quite wrong to suggest that 
amendment 31 calls for a cull. It does nothing of 
the kind, and it is important that that should be 
clearly understood by those who, like Alasdair 
Morgan, are interested in listening to the 
arguments. 

Carolyn Leckie (Central Scotland) (SSP): Can 
Fergus Ewing say how many pigeons there are? 
The number of sparrow-hawks seems to be 
relevant, but how many pigeons are there? 

Fergus Ewing: I would not like to see one 
pigeon with its neck bitten off, as we have seen. I 
would not like to see one pigeon suffer 
unnecessary cruelty because there is no legal 
possibility of obtaining a Larsen trap—not to kill 
the raptor, but to trap it and then liberate it. That is 
what the trap is for—it is not about killing raptors. 

Brian Adam (Aberdeen North) (SNP): Can Mr 
Ewing please tell us how many sparrow-hawks are 
being killed by the pigeons? 

Fergus Ewing: That was an exceptionally 
intelligent intervention. 

The Deputy Presiding Officer: Eleanor Scott. 
[Interruption.] Sorry. Shiona Baird. [Interruption.] 
Order. I made a mistake. We all make mistakes. 

Shiona Baird (North East Scotland) (Green): 
Can Fergus Ewing explain how a sparrow-hawk 
can be trapped by a Larsen trap? 

Fergus Ewing: I think that everyone has woken 
up, Presiding Officer. 

The Scottish Homing Union says that deterrents 
simply do not work. That is a serious point 
because the allegation has been made that they 
do work. They do not work, but if they did, they 
could be used in conjunction with the appropriate 
type of trap, and there would be no problem; the 
sparrow-hawk would fly away, no doubt to some 
other pigeon. The trap could then be used.  

Pleasant though this is, all good things must 
come to a close. It is odd that, to paraphrase 
George Orwell, all birds are equal, but some are 
more equal than others. I will play no part in the 
propagation by the RSPB and others of a form of 
avian apartheid. 

Allan Wilson: I am tempted to quote 
Shakespeare because all this is much ado about 
nothing. 

I invite Alex Neil to withdraw amendment 31. He 
knew that I would do that because we have 
discussed the issue for the best part of three—
probably four—years; perhaps it has been longer. 
As Alasdair Morgan suggested during the debate, 
the existing powers in the Wildlife and Countryside 
Act 1981 already allow licences to be granted for 
that purpose. 

Miss Goldie: How many licences have been 
granted? 

Allan Wilson: Before any licence is granted for 
curtailment of any species predating on another, 
there has to be sound scientific reasons for 
granting it. As she is a reasonable member of the 
Parliament, I am sure that Annabel Goldie will 
accept the logic inherent in that position. 

In front of me, I have the most recent report on 
this very emotive issue. I understand that it raises 
strong feelings on both sides of the argument. 
When I discussed the issue at the committee, it 
agreed that the findings of the scientific work being 
carried out by the CSL should inform its further 
consideration of the topic. The CSL’s report has 
been published and I praise the Scottish Homing 
Union and SNH for working with the CSL to 
produce it. Alex Neil’s role in that process is to his 
great credit. 

I am also well aware that the Scottish Homing 
Union is disappointed with elements of the report’s 
findings. I am not one of those who is spinning the 
outcome. I acknowledge that the report shows that 
some of the Scottish Homing Union’s earlier 
concerns about predation of pigeons by raptors, to 
which Alex Neil referred, are well founded in 
certain parts of Scotland. 

Alex Neil has met me and my officials and we 
have considered the matter long and hard during 
the two weeks since the report was published. I 
am satisfied that the 1981 act contains the powers 
that Alex Neil is seeking. I can confirm that the 
Executive will consider a licence application from 
any racing pigeon fancier who can prove that his 
birds are being killed by sparrow-hawks. The 
existing tests that the Executive uses for other 
licence applications will also be employed. There 
must be clear evidence that sparrow-hawks are 
causing the death of the owner’s pigeons. The 
owner must be able to demonstrate that there is 
no alternative to deter sparrow-hawks from his loft 
area. As with all other licence applications, we will 
also have to consider the numbers of sparrow-
hawks being considered for control and take into 
account their current population. 

Fergus Ewing: Will the minister give way? 
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The Deputy Presiding Officer: No. The 
minister is winding up. 

Allan Wilson: In short, I am not asking pigeon 
fanciers to jump over any additional hurdles. It is 
all there in the existing legislation. 

On that basis, and with that unequivocal 
statement, I invite Alex Neil—and I am sure that 
he will see the wisdom in my invitation—to 
withdraw amendment 31, so that the matter can 
be dealt with in the manner that I have described. 

16:30 
The Deputy Presiding Officer: I ask Alex Neil 

whether he intends to press or withdraw 
amendment 31. 

Alex Neil: I will press amendment 31. 

The Deputy Presiding Officer: The question is, 
that amendment 31 be agreed to. Are we agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Canavan, Dennis (Falkirk West) (Ind)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Ewing, Mrs Margaret (Moray) (SNP)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
MacDonald, Margo (Lothians) (Ind)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  
Mundell, David (South of Scotland) (Con)  
Neil, Alex (Central Scotland) (SNP)  
Sheridan, Tommy (Glasgow) (SSP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Tosh, Murray (West of Scotland) (Con)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  

Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kane, Rosie (Glasgow) (SSP)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (North East Scotland) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Robison, Shona (Dundee East) (SNP)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
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Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Sturgeon, Nicola (Glasgow) (SNP)  
Wallace, Mr Jim (Orkney) (LD)  
Watson, Mike (Glasgow Cathcart) (Lab)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS 
Byrne, Ms Rosemary (South of Scotland) (SSP) 

The Deputy Presiding Officer: The result of 
the division is: For 30, Against 87, Abstentions 1. 

Amendment 31 disagreed to. 

The Deputy Presiding Officer: If no member 
objects to a single question being put on 
amendments 37, 16 and 38 to 42, I ask the 
minister to move them en bloc. 

Amendments 37, 16 and 38 to 42 moved—[Allan 
Wilson]—and agreed to. 

The Deputy Presiding Officer: Amendment 51, 
in the name of Roseanna Cunningham, is grouped 
with amendments 52 to 54. You have one minute. 

Roseanna Cunningham: I will be brief. 
Amendments 51 and 52 would mean that all 
wildlife offences would be dealt with in the same 
way—it would be a matter for the procurator fiscal 
and/or the court as to whether they were taken on 
indictment or on a summary complaint. That is 
already the case in some respects; all we want to 
do is to spread that provision to cover all such 
offences.  

Amendments 53 and 54 would allow the 
procurator fiscal to take into consideration financial 
costs as well as conservation impacts—for 
example, a small fine might be seen simply as a 
running cost for those who steal falcon chicks to 
sell to the middle east. That ought to be taken into 
consideration when we look at penalties. Although 
killing a white-tailed eagle and killing a blackbird 
are both considered to be offences in the bill, one 
is far more serious than the other. Although the 
Procurator Fiscal Service can deal with such 
considerations at present, it does not always do 
so, and we believe that it should be told that it 
must. I am afraid that I gabbled my comments. 

I move amendment 51.  

The Deputy Presiding Officer: There is no time 
for the minister to speak. Are you for or against 
amendment 51? 

Allan Wilson: Against. 

The Deputy Presiding Officer: Does Roseanna 
Cunningham wish to press amendment 51? 

Roseanna Cunningham: I will press 
amendment 51. 

The Deputy Presiding Officer: The question is, 
that amendment 51 be agreed to. Are we agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division.  
FOR 
Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Ewing, Mrs Margaret (Moray) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (North East Scotland) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
MacDonald, Margo (Lothians) (Ind)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (SSP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST 
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
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Goldie, Miss Annabel (West of Scotland) (Con)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Mundell, David (South of Scotland) (Con)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Watson, Mike (Glasgow Cathcart) (Lab)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 37, Against 78, Abstentions 0. 

Amendment 51 disagreed to. 

Amendment 43 moved—[Allan Wilson]—and 
agreed to. 

Amendment 52 not moved. 

Amendment 44 moved—[Allan Wilson]—and 
agreed to. 

Amendment 53 moved—[Roseanna 
Cunningham]. 

The Deputy Presiding Officer: The question is, 
that amendment 53 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Ewing, Mrs Margaret (Moray) (SNP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (North East Scotland) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST 
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fox, Colin (Lothians) (SSP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
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Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Mundell, David (South of Scotland) (Con)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Sheridan, Tommy (Glasgow) (SSP)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Watson, Mike (Glasgow Cathcart) (Lab)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS 
MacDonald, Margo (Lothians) (Ind)  
Swinburne, John (Central Scotland) (SSCUP) 

The Deputy Presiding Officer: The result of 
the division is: For 32, Against 81, Abstentions 2. 

Amendment 53 disagreed to. 

Amendment 54 not moved. 

Amendment 32 moved—[Allan Wilson]—and 
agreed to. 

Amendment 33 moved—[Allan Wilson]. 

The Deputy Presiding Officer: I ask Alex 
Fergusson to indicate whether he wishes to move 
amendment 33A. 

Alex Fergusson: For the sake of the barn owl, I 
will move amendment 33A. 

Amendment 33A moved—[Alex Fergusson]. 

The Deputy Presiding Officer: The question is, 
that amendment 33A be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Aitken, Bill (Glasgow) (Con)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Canavan, Dennis (Falkirk West) (Ind)  
Curran, Frances (West of Scotland) (SSP)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fox, Colin (Lothians) (SSP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Johnstone, Alex (North East Scotland) (Con)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  
Mundell, David (South of Scotland) (Con)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Sheridan, Tommy (Glasgow) (SSP)  
Tosh, Murray (West of Scotland) (Con) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Ewing, Mrs Margaret (Moray) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  

 

816



8067  5 MAY 2004  8068 

Finnie, Ross (West of Scotland) (LD)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lochhead, Richard (North East Scotland) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
MacDonald, Margo (Lothians) (Ind)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Robison, Shona (Dundee East) (SNP)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Wallace, Mr Jim (Orkney) (LD)  
Watson, Mike (Glasgow Cathcart) (Lab)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 32, Against 84, Abstentions 0. 

Amendment 33A disagreed to. 

Amendment 33 agreed to. 

Amendment 34 moved—[Allan Wilson]—and 
agreed to. 

The Deputy Presiding Officer: That ends the 
consideration of amendments. 
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Nature Conservation (Scotland) 
Bill 

The Deputy Presiding Officer (Trish 
Godman): The next item of business is a debate 
on motion S2M-995, in the name of Ross Finnie, 
that the Nature Conservation (Scotland) Bill be 
passed. 

16:38 
The Minister for Environment and Rural 

Development (Ross Finnie): I am pleased to 
open the stage 3 debate on the Nature 
Conservation (Scotland) Bill. Let me deal first with 
an important formality. For the purposes of rule 
9.11 of the standing orders, I advise the 
Parliament that Her Majesty, having been 
informed of the purport of the Nature Conservation 
(Scotland) Bill, has consented to place her 
prerogative and interests, so far as they are 
affected by the bill, at the disposal of the 
Parliament for the purposes of the bill. 

Dennis Canavan (Falkirk West) (Ind): Hear, 
hear! 

Ross Finnie: Members who were present 
earlier heard, and those who read the Official 
Report tomorrow will see, a touching and moving 
speech of thanks to Her Majesty by Dennis 
Canavan. Further, those who were present earlier 
observed what other members can read about in 
the Official Report, which was the Tories rising in 
support of amendment 1, claiming to be the 
supporters and defenders of Her Majesty. 
Members will find that the Tories abstained in the 
vote on amendment 1. I am sure that Her Majesty 
will be deeply comforted by that support. 

The bill is the culmination of more than three 
years of careful and sometimes gruelling work by 
the Executive and a broad range of stakeholders, 
consultees and members of the Parliament, 
particularly the members of the committee that 
scrutinised the bill. The bill lays the foundation for 
a new, integrated system of nature conservation 
for Scotland. Efforts to conserve our natural 
heritage and protect our environment cannot be 
pursued in isolation. That is why we have put the 
conservation of biodiversity at the heart of the bill. 

The effective protection of Scotland’s most 
special natural places—our sites of special 
scientific interest—is hugely important. Further 
measures to clamp down on wildlife crime reflect 
how seriously we take that issue. However, the 
bill’s big vision and innovation is the new 
biodiversity duty that we place on public bodies. A 
fragmented approach to nature conservation that 
protects a few isolated nature reserves but ignores 

the bigger picture simply could not succeed in the 
longer term. 

A key theme of the bill has been an emphasis on 
people and nature and the recognition that nature 
conservation and protection of the environment do 
not happen in a vacuum. We need to reconnect 
people with the natural world to achieve a 
sensible, sustainable balance for the future. The 
bill will make a difference on many levels. It forms 
part of a coherent larger vision for not only a new 
system of nature conservation, but a sustainable 
relationship with our natural environment and the 
planet on which we live. I urge the whole of 
Parliament to pass the Nature Conservation 
(Scotland) Bill. 

I move, 
That the Parliament agrees that the Nature Conservation 

(Scotland) Bill be passed. 

16:42 
Roseanna Cunningham (Perth) (SNP): I thank 

again the staff of the Environment and Rural 
Development Committee, who worked extremely 
hard throughout all the bill’s stages, but 
particularly at stage 2. I am grateful to all the 
outside organisations that showed an interest in 
the bill’s progress and supported committee 
members with evidence, briefings and proposals 
for amendments. 

I said at the start of the stage 1 debate that the 
Scottish National Party had no hesitation in 
supporting the bill’s general principles; indeed, we 
have supported the bill right through to this stage. 
A number of my concerns about detail at earlier 
stages of the bill were addressed by concessions 
that the minister made as a result of amendments 
that other members and I had lodged. The 
amendments were either agreed to at stage 2 or 
brought back in slightly altered form by the 
minister today at stage 3. I am grateful for that 
consideration. 

I am pleased that the minister took on board my 
arguments at stage 2 about the need to make it 
clear that the bill covers all holders of any public 
office that might have an impact on biodiversity. 
The bill sets out explicitly that the duty applies to 
all of a body’s functions and that bodies cannot 
red-line certain areas. The minister also accepted 
my arguments about the need for section 12 to 
focus more on the effect that the functions of 
public bodies will have on SSSIs and the need to 
acknowledge explicitly the importance of 
maintaining the integrity of the SSSI series in 
addition to safeguarding individual sites. 

I am particularly pleased to support section 51, 
which relates to wildlife crime. When I first entered 
the Parliament and was considering a possible 
member’s bill, that was the subject to which I gave 
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serious consideration. There had been a number 
of incidents of raptor poisoning in my constituency 
and I was concerned that the powers that were 
available to the police and the courts were far from 
strong enough. I was told that wildlife crime would 
not be an appropriate topic for a member’s bill 
because the Executive was going to introduce 
legislation on that subject. The legislation is here 
at last and I am delighted to support it. 

Two news stories this week have underlined to 
me the importance of the bill, which emphasises 
the unacceptability of wildlife crime. Members will 
have read reports of Lord Tryon, who is being 
sued for constructive dismissal by his former 
estate manager. The former manager alleges that, 
on seeing a golden eagle, his lordship told him: 

“Eagles have no place on my grouse moor.” 

That took place near Comrie, which is in my 
constituency. The current edition of The Hebridean 
newspaper carries a front-page report of a raid on 
a golden eagle’s eyrie, in which collectors stole the 
eggs. Frankly, I cannot understand what motivates 
people to kill such wonderful creatures or to steal 
their eggs. However, it is clear that such things 
happen and that the bill is necessary. 

There have been a couple of controversial 
issues this afternoon—snaring and pigeons—and 
despite the broad consensus across all parties in 
support of the bill, there were areas of contention. 
We have dealt with snares, and I tell members for 
the avoidance of all doubt that the SNP also had a 
free vote on the issue of pigeons. I did not support 
Alex Neil’s amendment, as I felt that the scientific 
evidence was such as to make it unnecessary. I 
do not see the point of unnecessarily 
anthropomorphising animals. Eagles are no more 
cruel than my cat is cruel—they simply are what 
they are—and to judge them on that basis is quite 
wrong. 

The bill will be an important measure in 
protecting and conserving Scotland’s natural 
heritage, and it will assist us in meeting our 
commitments under the United Nations 
Convention on Biological Diversity. I am pleased 
to say that I and my fellow SNP members will vote 
for it. 

16:46 
Alex Johnstone (North East Scotland) (Con): 

The Conservatives will also support the bill. The 
bill has been characterised by the way in which it 
has passed through Parliament, as it has perhaps 
offered a contrast to some of the legislation that 
was imposed during the first session of 
Parliament. The bill is welcome and it will 
contribute many things that will be of benefit. We 
can broadly welcome the commitment to 

biodiversity and we look forward to seeing the 
results in the longer term. 

The consultations that took place with interested 
parties on changes in the regulations for sites of 
special scientific interest have resulted in a 
number of changes that have been broadly 
accepted by landowning and land-managing 
interests. The bill also serves to change the way in 
which compensation is paid to those who have 
sites of special scientific interest on their land, and 
that provision has also been broadly welcomed by 
those representative organisations. 

In spite of the fact that many of my amendments 
at stage 2 were not accepted, I believe that the bill 
will deliver greater openness and transparency in 
the way in which Scottish Natural Heritage deals 
with sites of special scientific interest and other 
commitments that it is responsible for managing. 
The bad relationship that has existed in certain 
quarters is a result of failure to ensure that that 
openness existed, and the bill will make a 
significant step towards promoting greater 
understanding between those parties. 

As far as wildlife crime is concerned, I too 
welcome the fact that the bill has taken further 
steps to prevent the use of poison in relation to 
wildlife. Poisoning is a wholly unacceptable 
practice and one that we should be very happy to 
have put a stop to. The issue of snaring has been 
controversial, but it is my view that we have come 
to the correct decision during the passage of the 
bill. I hope that the minister’s further commitments 
will result in further consideration of the process 
over time to ensure that snaring can continue in 
the few circumstances in which it is necessary. 

One issue that was raised in the Environment 
and Rural Development Committee at stage 1 but 
which has not featured so far today is resourcing. I 
remain concerned that resources may be 
inadequate to ensure, first, that the system of sites 
of special scientific interest is properly run and, 
secondly, that the policing of wildlife crime can be 
properly financed. When the question was asked, 
the ministerial response appeared to be that the 
bill would be largely revenue neutral, but I am sure 
that we all know that achieving the full objectives 
of the bill, and getting its full benefits, will cost 
money. As a consequence, I remain convinced 
that the bill will require further appropriate 
resourcing if it is to deliver what we hope it can 
deliver. 

16:49 
Nora Radcliffe (Gordon) (LD): It has been a 

pleasure and a privilege to work on the bill. The bill 
has been a long time in the making—more than 
three years—and over that time there has been a 
huge input from Scottish Executive staff, non-
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governmental organisations, individuals, ministers 
and committee members. All that has been 
organised and pulled together by the staff who 
support the Environment and Rural Development 
Committee and I extend to them many thanks. I 
think that, between us all, we have done a pretty 
good job. 

Among others, I pressed for provisions to allow 
arrests and custodial sentences for wildlife crimes 
to be included in the Criminal Justice (Scotland) 
Act 2003, to get them on the statute book a year 
earlier than they would have been if we had waited 
for the Nature Conservation (Scotland) Bill. I think 
that we were right to do that, and that has been 
demonstrated by the fact that those provisions 
have been used a number of times since then. 
Section 3 of the bill that we are considering today 
builds on and reinforces the provisions of the 2003 
act. I commend section 3. 

A number of people will be disappointed that we 
have not taken the opportunity that the bill 
presented to outlaw snaring. However, I believe 
that we confronted a difficult issue and came to a 
balanced and correct view. As I have said, we 
have left the door open to take further action on 
snaring. On the available evidence, the stance that 
was taken on pigeon predation was also correct. 

Part 2 of the bill, on clarifying and modernising 
the SSSI system and providing for better 
involvement of stakeholders and greater 
understanding of the process, will be of great 
benefit to everyone involved. The provisions in 
part 2 are to be commended. 

Part 1 of the bill covers biodiversity, which has 
both an intrinsic and a financially quantifiable 
value. We can take our pick of the reasons for its 
importance, but the fact that it is important is well 
recognised. The figures underline the need to take 
action to protect biodiversity: there has been a 
decline in the numbers of native land mammals 
and, in the two decades of the 1970s and 1980s, 
one third of bird species—including 60 per cent of 
farmland birds—showed marked reductions in 
range. It is not only the birds and the beasts that 
we should worry about. Since the 1940s, we have 
lost about a third of Scotland’s native woodland of 
ancient origin. Only about 1 per cent of the original 
Scots pine forest remains. 

That wildlife tourism is the third highest priority 
for Visitscotland after golf and walking 
demonstrates how much it underpins a major part 
of our economy. Both for the intrinsic value of 
biodiversity and for its economic value, we should 
protect it. 

We are extraordinarily blessed in our land and 
landscape and in the wonderful birds and beasts 
that, thankfully, abound. We are the custodians of 
all that and have the duty and the pleasure of 

protecting, fostering, sharing and passing on our 
heritage. In many ways, the bill will help us to do 
that. I commend it to the Parliament. 

16:52 
Sarah Boyack (Edinburgh Central) (Lab): This 

is a landmark day for nature conservation in 
Scotland. I hope that we will pass the bill—
perhaps even unanimously. The bill is stronger as 
a result of the parliamentary scrutiny process and 
the comments that we have received from many 
organisations. The Environment and Rural 
Development Committee was able to develop 
consensus, but only after many discussions and 
arguments and much detailed consideration of the 
evidence. Organisations will now act on the 
provisions in the bill and we will see an 
improvement in our natural heritage and in our 
wildlife across Scotland. 

The bill has the potential to introduce a much 
more joined-up approach to nature conservation; 
people have said that we need such an approach. 
From this bill will come many opportunities that we 
have not had time to explore this afternoon. For 
example, opportunities will come from reform of 
the common agricultural policy and they will have 
to be considered alongside the provisions in the 
bill. In the Labour Party, we believe that the bill 
offers a golden opportunity to improve on our 
existing agri-environment schemes and to 
implement new schemes that will deliver greater 
public benefit from farming to Scotland’s 
environment. 

Much of what the bill does is to modernise the 
framework for the conservation of SSSIs. The bill 
offers greater opportunities for consultation among 
people who live locally to SSSIs and among key 
stakeholders. Such consultation will, I hope, lead 
to more open processes. 

In Scotland, we take it for granted that we have 
an excellent natural environment of uniform 
quality, but that is not the case. During the 
passage of the bill, we learned about the poor 
state of many of our SSSIs. Attention must be 
given to them. 

Nora Radcliffe spoke about the importance of 
tourism and the economy. The natural heritage is 
one of Scotland’s key assets and we need to 
protect and enhance it for the future. 

The Environment and Rural Development 
Committee considered many issues in great 
depth, but we do not have the time to discuss 
them today. Maureen Macmillan spoke about 
fossils; we must ensure that our natural history is 
properly interpreted and protected. We have not 
even debated today the issues that surround many 
of the wildlife species that are better protected as 
a result of the bill. Birds of prey, badgers and 
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dolphins are now better protected from wildlife 
crime. 

I will finish by talking about the parliamentary 
process. The committee was expertly supported 
by hard-working committee members, clerks and 
researchers from the Scottish Parliament 
information centre, and by all those who submitted 
evidence and amendments that helped to shape 
the bill. We were also supported by the minister’s 
relatively positive approach, which was not to 
knock out every amendment automatically but to 
consider the merits of each argument. Although 
the minister resisted some amendments to the 
bitter end, he took others away and came back 
with reworked amendments at stage 3. That, in 
part, is why the bill is a better bill; there has been a 
listening process and we have engaged in a 
dialogue. 

My final point is for the business managers. The 
fact that we have had much longer than usual 
between stage 2 and stage 3 has assisted that 
positive approach by giving the minister and his 
officials a little bit more time to breathe. It also 
gave us the time to talk to many organisations and 
to ensure that, by stage 3, we had made use of 
that space. I think that the result of that has been a 
better bill, which I hope that everyone will support. 

The Deputy Presiding Officer: I can give Rob 
Gibson about two to two and a half minutes. 

16:55 
Rob Gibson (Highlands and Islands) (SNP): 

We have been presented with a significant, 
welcome and necessary improvement to the law 
on nature conservation. The Executive is now 
beholden to deliver on the annual system through 
which crises in our natural heritage will be 
reported on from year to year. That will be very 
important, because the bill at last opens up the 
possibility of people playing a much more positive 
part in conserving wildlife and the natural heritage. 

In light of some of the debates that we have had, 
it is interesting that there will be an extended list of 
protected birds, which the Executive will consult 
on at an early stage. I am sorry that the bill will not 
protect game birds, which in some cases are 
extremely endangered, and I hope that the list of 
protected birds will be extended in that direction at 
some future time. 

There are some important matters that impinge 
on the public. Giant hogweed and the other non-
native species that we see alongside railways and 
on roadsides must be dealt with, as they are 
extremely invasive. It is helpful that we are at last 
getting to grips with that list. 

There are many positive things to say about the 
bill. I hope that it will be implemented in the spirit 

that was intended. The Scottish National Party 
gives the bill its whole-hearted support. 

16:57 
The Deputy Minister for Environment and 

Rural Development (Allan Wilson): That support 
is welcome. I am grateful to the members of all 
parties who have contributed constructively to this 
stage 3 debate on the Nature Conservation 
(Scotland) Bill. 

The way in which the bill has been developed 
and scrutinised over the past seven months has 
shown our new Scottish Parliament at its very 
best, as an effective and professional legislature. 
The bill may well be the best example yet of the 
new politics that were envisaged by many at the 
birth of this institution. Its origins provide a first-
class example of co-operation, dialogue and 
debate among stakeholders at large. There has 
been enormous interest from outside the 
Parliament in the first Scottish bill for the 
conservation of our natural heritage. 

The fact that Scotland’s wider civic society has 
played a vital role in helping to formulate the bill is 
a healthy indication that the principles that drove 
our original vision for devolution are alive, well and 
prospering. 

Alex Fergusson (Galloway and Upper 
Nithsdale) (Con): Will the member give way? 

Allan Wilson: Time does not allow me to take 
an intervention. 

Members: Aw. 

Allan Wilson: Och, okay then. 

Alex Fergusson: On amendment 33 in your 
name, will you give me some indication of the 
timescale of the consultation exercise on species 
inclusion that you intend to carry out? 

Allan Wilson: We will do that as soon as is 
possible. 

Time does not allow me to thank everyone who 
has been involved in the refinement process. 
Roseanna Cunningham was correct to say that the 
narrative behind the bill is important. The expert 
working group toiled for more than three years to 
consider the intricacies and challenges of 
reforming the SSSI system and the partnership for 
action against wildlife crime has been invaluable. 
The steering group of the Scottish biodiversity 
forum made a vital contribution, which will also 
result in the launch later this month of a new 
biodiversity strategy for Scotland. 

All members will want to join me in thanking 
parliamentary staff and, in particular, the clerk to 
the Environment and Rural Development 
Committee and her team for the outstanding 
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assistance that they have provided over the past 
seven months. 

Last, I know that Dennis Canavan will want to 
join me in giving special thanks to Her Majesty the 
Queen for all her help and assistance. [Applause.] 

I thank everyone for their contributions and for 
what has been achieved so far. The challenge that 
has been thrown down—not just for the Executive, 
dare I say—is to continue the good work, put into 
effect the provisions of this important bill and, in so 
doing, better preserve and conserve our 
invaluable natural heritage for the enjoyment of 
future generations. 
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Nature Conservation (Scotland) Bill 

[AS PASSED] 
 
 
 
An Act of the Scottish Parliament to make provision in relation to the conservation of 
biodiversity; to make further provision in relation to the conservation and enhancement of 
Scotland’s natural features; to amend the law relating to the protection of certain birds, animals 
and plants; and for connected purposes. 
 

PART 1 5 

BIODIVERSITY 

1 Duty to further the conservation of biodiversity 

(1) It is the duty of every public body and office-holder, in exercising any functions, to 
further the conservation of biodiversity so far as is consistent with the proper exercise of 
those functions. 10 

(2) In complying with the duty imposed by subsection (1) a body or office-holder must have 
regard to— 

(a) any strategy designated under section 2(1), and 

(b) the United Nations Environmental Programme Convention on Biological 
Diversity of 5 June 1992 as amended from time to time (or any United Nations 15 

Convention replacing that Convention). 

 
2 Scottish Biodiversity Strategy 

(1) The Scottish Ministers must designate as the Scottish Biodiversity Strategy one or more 
strategies for the conservation of biodiversity (whether prepared by them or by one or 
more other persons). 20 

(2) The Scottish Ministers must publish any strategy so designated in such manner 
(including on the internet or by other electronic means) as they think fit. 

(3) A strategy so designated may include different provision for different cases or types of 
case. 

(3A) Within one year of a strategy being so designated, the Scottish Ministers must publish, 25 

in such manner (including on the internet or by other electronic means) as they think fit, 
lists of— 

(a) species of flora and fauna, and 

(b) habitats, 
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considered by the Scottish Ministers to be of principal importance for the purpose 
mentioned in section 1(1). 

(3B) The Scottish Ministers may from time to time review any lists published under 
subsection (3A). 

(3C) Where, following such a review, the Scottish Ministers consider that any such lists 5 

should be revised they must publish revised lists under that subsection. 

(4) The Scottish Ministers must, within 3 years of the date on which— 

(a) they first designate a Scottish Biodiversity Strategy, or 

(b) a report was last laid under this subsection, 

lay a report before the Scottish Parliament regarding the implementation of the strategy.10 

 

PART 2 

CONSERVATION AND ENHANCEMENT OF NATURAL FEATURES 

CHAPTER 1 

SITES OF SPECIAL SCIENTIFIC INTEREST 

Notification of sites of special scientific interest 15 

3 Duty to give notification of sites of special scientific interest 

(1) Scottish Natural Heritage (“SNH”) must, where it considers that any land is of special 
interest by reason of any of its natural features, notify that fact to the persons mentioned 
in section 49(2) (“the interested parties”). 

(1A) References in this Act to a “natural feature” of land are references to any of its flora or 20 

fauna or geological or geomorphological features. 

(2) In determining for the purposes of subsection (1) whether any land is of special interest 
SNH must have regard to— 

(a) the extent to which giving notification under that subsection in relation to the land 
would contribute towards the development of a series of sites of special scientific 25 

interest in Scotland representative of the diversity and geographic range of— 

(i) Scotland’s natural features, 

(ii) the natural features of Great Britain, 

(iii) the natural features of the member States, and 

(b) any guidance issued or approved under subsection (1) of section 42 so far as 30 

containing information of the description referred to in subsection (2)(a) of that 
section. 

(3) A notification under subsection (1) must be accompanied by— 

(a) a document which— 

(i) describes the land to which the notification relates, 35 

(ii) specifies the natural feature by reason of which SNH considers the land to 
be of special interest, 
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(iii) specifies acts or omissions which appear to SNH to be likely to damage 
that natural feature, and 

(iv) contains such other information as SNH thinks fit, and 

(b) a map on which the land is delineated. 

(4) The notification, document and map referred to in subsection (3) are in this Act together 5 

referred to, in relation to the land in question, as the “SSSI notification”.  

(5) An SSSI notification has effect from the date on which it is given; and the land in 
question is, until the notification ceases to have effect, to be known as a “site of special 
scientific interest”. 

(6) Each act or omission specified in an SSSI notification by virtue of subsection (3)(a)(iii) 10 

is, in relation to the site of special scientific interest, in this Act referred to as an 
“operation requiring consent”. 

 
4 Site management statements 

(1) An SSSI notification must be accompanied by a site management statement. 

(2) A site management statement is a statement prepared by SNH which— 15 

(a) provides guidance to owners and occupiers of land within a site of special 
scientific interest as to how the natural feature specified in the SSSI notification 
should be conserved or enhanced, and 

(b) contains such other information in relation to the site of special scientific interest 
as SNH thinks fit. 20 

(2A) That information may include information which promotes understanding and 
enjoyment by the public of the natural feature specified in the SSSI notification. 

(3) SNH may, at any time during which an SSSI notification has effect— 

(a) on the request of any owner or occupier of land within the site of special scientific 
interest, or 25 

(b) of its own accord, 

review and, if it thinks fit, revise the site management statement. 

(4) SNH must provide a copy of any statement so revised to every owner and occupier of 
land within the site of special scientific interest. 

 
5 Enlargement of sites of special scientific interest 30 

(1) Where SNH considers that if land (“extra land”) which is contiguous to or which it 
considers to be otherwise associated with a site of special scientific interest were 
combined with the site, the combined land would be of special interest by reason of any 
of its natural features, it may notify that fact to the persons who are the interested parties 
in relation to the extra land. 35 

(2) Subsection (2) of section 3 applies for the purposes of subsection (1) of this section as it 
applies for the purposes of subsection (1) of that section. 

(3) Sections 3(3) and 4(1) and (2) apply in relation to a notification of extra land under 
subsection (1) of this section as they apply to a notification under section 3(1), but as 
if— 40 
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(a) in section 3(3)(a)(ii), the reference to the land were a reference to the combined 
land, 

(b) in section 4(2), the references to a site of special scientific interest were references 
to the combined land. 

(4) Representations under schedule 1 with respect to a notification under subsection (1) are 5 

not competent so far as they relate to the original SSSI notification. 

 
6 Review of operations requiring consent 

(1) SNH— 

(a) must, on the request of any owner or occupier of land within a site of special 
scientific interest, 10 

(b) may when it thinks fit, 

review the operations requiring consent specified in an SSSI notification. 

(2) SNH must not carry out— 

(a) the first such review within 6 years of the date on which the SSSI notification was 
given, 15 

(b) any subsequent such review within 6 years of the previous review, 

except where the review is carried out under subsection (1)(b) and SNH has obtained the 
agreement of every owner and occupier of land within the site of special scientific 
interest. 

(3) Such agreement is obtained if SNH gives notice of a proposed review to every owner 20 

and occupier of land within the site of special scientific interest and— 

(a) every such person consents to SNH carrying out the review, or 

(b) no reasonable objection by any such person to the carrying out of the review is 
received by SNH within 28 days of the date on which the notice was given. 

(4) SNH may, in carrying out a review of operations requiring consent, also review any 25 

consents to carry out the operations given on applications under section 16(2). 

(5) If, on completion of a review, SNH is of the opinion that the SSSI notification should be 
amended by— 

(a) adding to the operations requiring consent specified in it, 

(b) modifying the description of any operation requiring consent so specified, or 30 

(c) removing any operation requiring consent so specified from it, 

SNH must amend the SSSI notification by giving notification of the amendment to 
every owner and occupier of land within the site of special scientific interest. 

 
7 Addition or modification of operations requiring consent: urgent situations 

(1) Where SNH considers that a person is carrying out, or intends to carry out, an operation 35 

(other than an operation requiring consent) which it considers is damaging or is likely to 
damage any natural feature specified in an SSSI notification and that the situation is one 
of urgency, SNH may, with the consent of the Scottish Ministers, amend the SSSI 
notification by— 
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(a) adding to the operations requiring consent specified in it, 

(b) modifying the description of any operation requiring consent so specified.  

(2) An application to the Scottish Ministers for their consent under subsection (1) must— 

(a) set out SNH’s reasons for considering that the proposed amendment should be 
made and that the situation is one of urgency, and 5 

(b) contain such other information relating to the proposed amendment as the Scottish 
Ministers may specify. 

(3) If the Scottish Ministers give their consent under subsection (1), SNH must amend the 
SSSI notification by giving notification of the amendment and of the consent— 

(a) to every owner and occupier of land within the site of special scientific interest, 10 

and 

(b) where the person whom SNH considers is carrying out or is likely to carry out the 
operation is not given notice under paragraph (a), to that person. 

 
8 Variation of SSSI notifications 

(1) SNH may, at any time after it has given notice under paragraph 12 of schedule 1 of a 15 

decision to confirm an SSSI notification, vary the matters included in the notification by 
virtue of section 3(3)(a)(i), (ii) and (iv) (whether by adding to them, changing them or 
removing matter from them) by giving notification to the interested parties. 

(2) The area of the land to which the SSSI notification relates cannot be varied under this 
section. 20 

 
9 Denotification of sites of special scientific interest 

(1) SNH may, where it considers that all or any part of a site of special scientific interest is 
no longer of special interest by reason of the natural feature specified in the SSSI 
notification, give notification to the persons set out in subsection (1A) of its intention to 
revoke the SSSI notification or, as the case may be, modify it so as to disapply its effect 25 

to the part of the site in question. 

(1A) Those persons are the interested parties in relation to the site or, as the case may be, the 
part of the site in question. 

(2) In determining for the purposes of subsection (1) whether all or any part of a site of 
special scientific interest is no longer of special interest, SNH must have regard to— 30 

(a) the extent to which the SSSI notification continues to contribute towards the 
development of a series of sites of special scientific interest in Scotland 
representative of the diversity and geographic range of— 

(i) Scotland’s natural features, 

(ii) the natural features of Great Britain, 35 

(iii) the natural features of the member States, and 

(b) any guidance issued or approved under subsection (1) of section 42 so far as 
containing information of the description referred to in subsection (2)(a) of that 
section. 

(3) A notification under subsection (1) must be accompanied by— 40 
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(a) a document which— 

(i) describes the site of special scientific interest or, as the case may be, the 
part in question, and 

(ii) explains why SNH considers the site of special scientific interest or part no 
longer to be of special interest by reason of the natural feature specified in 5 

the SSSI notification, and 

(b) a map on which the site of special scientific interest or part is delineated. 

 
10 Notifications relating to sites of special scientific interest: procedure 

Schedule 1 sets out procedure relating to notifications given under sections 3(1), 5(1) 
and 9(1). 10 

 
11 Effect of SSSI notification 

(1) From the date when SNH gives— 

(a) notice under paragraph 12 of schedule 1 of a decision to confirm an SSSI 
notification with modifications, 

(b) notification under section 5(1), 6(5), 7(3) or 8(1) in relation to an SSSI 15 

notification, 

(c) notice under paragraph 12 of schedule 1 of a decision to confirm a notification 
given under section 5(1) with modifications, 

(d) notice under that paragraph of a decision to confirm a notification given under 
section 9(1) in relation to part only of the site of special scientific interest, 20 

the SSSI notification has effect as amended by the modifications or, as the case may be, 
the notification given under section 5(1), 6(5), 7(3), 8(1) or 9(1). 

(2) Where SNH gives notice under paragraph 12 of schedule 1 of a decision to withdraw a 
notification given under section 5(1), the SSSI notification to which the withdrawn 
notification relates has effect, from the date on which the notice under that paragraph is 25 

given, as if the withdrawn notification had never been given. 

(3) An SSSI notification ceases to have effect on SNH giving notice under paragraph 12 of 
schedule 1 of a decision— 

(a) to withdraw the SSSI notification, or 

(b) to confirm a notification given under section 9(1) of its intention to revoke the 30 

SSSI notification. 

 
Exercise of functions in relation to sites of special scientific interest 

12 Exercise of functions by public bodies etc. 

(1) This section applies to the exercise by a public body or office-holder of any function on, 
or so far as affecting, any land which is or forms part of a site of special scientific 35 

interest. 

(1A) The body or office-holder must— 

(a) consult SNH in relation to the exercise of the function,  
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(b) have regard to any advice given by SNH, and 

(c) in exercising the function, take reasonable steps, so far as is consistent with the 
proper exercise of the functions of the body or office-holder, to— 

(i) further the conservation and enhancement of the natural feature specified in 
the SSSI notification, and 5 

(ii) maintain or enhance the representative nature of any series of sites of 
special scientific interest to which the SSSI notification contributes. 

(4) This section is without prejudice to sections 13 to 15. 

 
Operations affecting sites of special scientific interest 

13 Operations by public bodies etc. 10 

(1) A public body or office-holder must not carry out any operation which is likely to 
damage any natural feature specified in an SSSI notification except— 

(a) with the written consent of SNH given on an application under subsection (3), 

(b) where subsection (1) of section 14 applies, or 

(c) in accordance with subsection (2) of that section. 15 

(2) Subsection (1) of this section applies whether or not the operation would take place on 
land within a site of special scientific interest. 

(3) An application for SNH’s consent must specify— 

(a) the nature of the operation, 

(b) the proposed dates of commencement and completion, and 20 

(c) the land on which it is proposed to carry out the operation. 

(4) On an application under subsection (3) SNH may— 

(a) give consent to the operation being carried out, whether or not subject to 
conditions, or 

(b) refuse such consent. 25 

(5) The conditions referred to in subsection (4)(a) may, in particular, provide— 

(a) that, despite the terms of the application under subsection (3), the operation may 
be carried out— 

(i) only in such manner as SNH may specify, 

(ii) on part only of the land on which the public body or office-holder wishes to 30 

carry out the operation, 

(b) that the operation may be carried out only for, or within, such period as SNH may 
specify. 

(6) SNH must, in giving or refusing consent, provide the public body or office-holder with 
written advice in relation to the operation, including advice on minimising such damage 35 

as is referred to in subsection (1). 

(7) SNH must give a public body or office-holder reasons for a decision under this 
section— 
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(a) to give consent subject to conditions, 

(b) to refuse consent. 

(8) SNH is, if it neither gives nor refuses consent within 28 days of the date of the 
application under subsection (3), to be treated as having refused consent. 

 
14 Operations by public bodies etc.: authorised operations 5 

(1) SNH’s consent under section 13 is not required in relation to the carrying out of an 
operation of the type described in subsection (1) of that section— 

(a) in respect of which permission has been given by a relevant regulatory authority 
in accordance with section 15, 

(b) which is authorised by a planning permission granted on an application under Part 10 

III of the Town and Country Planning (Scotland) Act 1997 (c.8), 

(c) which is an emergency operation particulars of which (including details of the 
emergency) are notified to SNH as soon as practicable after the necessity for the 
operation becomes apparent, 

(d) in accordance with the terms of a management agreement between SNH and the 15 

public body or office-holder carrying out the operation, or 

(e) in accordance with any plan relating to the management of land which has been 
prepared by the public body or office-holder and approved in writing by SNH for 
the purposes of this section. 

(2) A public body or office-holder may, if all the conditions set out in subsection (3) are 20 

satisfied, carry out an operation of the type described in section 13(1)— 

(a) in respect of which SNH has refused consent, or 

(b) in a case where SNH has given consent, otherwise than in accordance with any 
condition to which the consent is subject. 

(3) Those conditions are— 25 

(a) that the public body or office-holder has, more than 28 days after the date of the 
application under section 13(3), given notice to SNH of— 

(i) the date (which must be at least 28 days after the date of the notice) on 
which it proposes to commence the operation, and 

(ii) what (if anything) the body or office-holder has done, or proposes to do, in 30 

consequence of any written advice in relation to the operation which it has 
received, before the date of the notice, from SNH in pursuance of section 
13(6), 

(b) that the body or office-holder carries out the operation in such a way as to give 
rise to as little damage or disturbance as is reasonably practicable in all the 35 

circumstances to any natural feature specified in an SSSI notification (having had 
regard, in particular, to any such advice as is referred to in paragraph (a)(ii)), 

(c) that in carrying out the operation, the body or office-holder complies with section 
12(1A)(c). 

(4) Subsection (5) applies where— 40 
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(a) a public body or office-holder carries out an operation for which it would, but for 
subsection (1)(a) or (c) or (2), require SNH’s consent, and 

(b) the operation damages any natural feature specified in an SSSI notification. 

(5) Where this subsection applies the body or office-holder must— 

(a) consult SNH as to the manner in which the natural feature should be restored to its 5 

former condition, and 

(b) restore it, so far as is reasonably practicable, to that condition in accordance with 
any advice given by SNH in pursuance of paragraph (a). 

 
15 Consent by certain regulatory authorities 

(1) This section applies where the permission of a relevant regulatory authority is needed 10 

before operations may be carried out. 

(2) A reference in this Act to a relevant regulatory authority is reference to any person 
designated as such for the purposes of this Act by order made by the Scottish Ministers. 

(3) Before deciding whether to permit the carrying out of an operation which is likely to 
damage any natural feature specified in an SSSI notification, the authority must notify 15 

SNH of the proposal to carry out the operation specifying— 

(a) the nature of the operation, 

(b) the proposed dates of commencement and completion, and 

(c) the land on which it is proposed to carry out the operation. 

(4) Subsection (3) applies whether or not the operation would take place on land within a 20 

site of special scientific interest. 

(5) The authority must not decide whether to give its permission until the expiry of the 
period of 28 days beginning with the date of the notification to SNH unless SNH has 
notified the authority that it need not wait until then. 

(6) The authority must have regard to any advice received from SNH— 25 

(a) in deciding whether to give its permission, and 

(b) if it does decide to do so, in deciding what (if any) conditions are to be attached to 
its permission. 

(7) Subsection (8) applies where the authority does not follow any such advice which— 

(a) advises it against permitting an operation, or 30 

(b) advises it to attach certain conditions to a permission. 

(8) Where this subsection applies— 

(a) the permission given by the authority is subject to the conditions set out in 
subsection (10), and 

(b) the authority must give notice in accordance with subsection (9) to SNH and the 35 

applicant for permission. 

(9) A notice given under subsection (8)(b) must set out the permission given and its terms 
and must include a statement specifying— 
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(a) what the authority has done, or proposes to do, in consequence of the advice given 
by SNH, 

(b) that in giving permission or, as the case may be, attaching conditions to the 
permission the authority has not followed advice received from SNH under 
subsection (6), and 5 

(c) the conditions set out in subsection (10). 

(10) The conditions referred to in subsections (8)(a) and (9)(c) are that— 

(a) the permitted operation must not be commenced before the end of the period of 28 
days beginning with the date on which notice under subsection (8)(b) is given, and 

(b) the operation is carried out in such a way as to give rise to as little damage or 10 

disturbance as is reasonably practicable in all the circumstances to the natural 
feature referred to in subsection (3). 

 
16 Operations by owners or occupiers of sites of special scientific interest 

(1) An owner or occupier of land within a site of special scientific interest must not carry 
out, or cause or permit to be carried out, an operation requiring consent on the land 15 

except— 

(a) with the written consent of SNH given on an application under subsection (2), or 

(b) where section 17(1) applies. 

(2) An application for such consent must specify— 

(a) the nature of the operation, 20 

(b) the proposed dates of commencement and completion, and 

(c) the land on which it is proposed to carry out the operation. 

(3) On an application under subsection (2) SNH may— 

(a) give consent to the operation being carried out, whether or not subject to 
conditions, or 25 

(b) refuse such consent. 

(4) The conditions referred to in subsection (3)(a) may, in particular, provide— 

(a) that, despite the terms of the application under subsection (2), the operation may 
be carried out— 

(i) only in such manner as SNH may specify, 30 

(ii) on part only of the land on which the owner or occupier wishes the 
operation to be carried out, 

(b) that the operation may be carried out only for, or within, such period as SNH may 
specify. 

(5) SNH may, by giving notice to the owner or occupier to whom consent to carry out an 35 

operation has been given, modify or withdraw its consent— 

(a) on completion of a review of it under section 6(4), or 
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(b) where SNH considers that the carrying out of the operation requiring consent in 
accordance with the consent will damage any natural feature specified in an SSSI 
notification in a manner not foreseen by SNH at the time it gave consent. 

(6) Consent may not be modified or withdrawn under subsection (5)(b) without the 
agreement of the Scottish Ministers. 5 

(7) A modification or withdrawal under subsection (5)(a) has effect from— 

(a) the expiry of the time limit for appealing against it, or 

(b) where an appeal is made, its withdrawal or final determination.  

(8) A modification or withdrawal under subsection (5)(b) has effect on notice of it being 
given. 10 

(9) Where, under this section— 

(a) SNH— 

(i) refuses to consent to an operation being carried out, 

(ii) makes its consent subject to conditions, or 

(iii) modifies or withdraws its consent, and 15 

(b) it considers, having had regard to any guidance issued or approved under section 
42(1) so far as relating to circumstances in which it should offer to enter into a 
management agreement, that, despite the decision referred to in paragraph (a), it 
should offer to enter into such an agreement with the applicant or, as the case may 
be, the person to whom the consent was given, 20 

it must offer to enter into such an agreement on such terms and conditions (including 
provision for payment to the applicant by SNH) as, having regard to the guidance, it 
thinks fit. 

(10) SNH must give an applicant reasons for a decision by virtue of this section— 

(a) to make its consent subject to conditions,  25 

(b) to refuse consent, 

(c) to modify or withdraw its consent, 

(d) where paragraph (a) of subsection (9) applies, not to offer to enter into a 
management agreement in pursuance of that subsection. 

 
17 Operations by owners or occupiers of sites of special scientific interest: authorised 30 

operations 

(1) SNH’s consent under section 16 is not required in relation to the carrying out of an 
operation requiring consent— 

(a) in respect of which permission has been given by a relevant regulatory authority 
in accordance with section 15, 35 

(b) which is authorised by a planning permission granted on an application under Part 
III of the Town and Country Planning (Scotland) Act 1997 (c.8), 

(c) which is an emergency operation particulars of which (including details of the 
emergency) are notified to SNH as soon as practicable after the necessity for the 
operation becomes apparent, 40 
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(d) in accordance with the terms of a management agreement between SNH and the 
person carrying out the operation or causing or permitting it to be carried out, or 

(e) which is carried out as required by a land management order. 

(2) Subsection (3) applies where— 

(a) an owner or occupier of land within a site of special scientific interest carries out, 5 

or causes or permits to be carried out, an operation which would, but for 
subsection (1)(a) or (c), require SNH’s consent, and 

(b) the operation damages any natural feature specified in an SSSI notification. 

(3) Where this subsection applies the owner or occupier must— 

(a) consult SNH as to the manner in which the natural feature should be restored to its 10 

former condition, and 

(b) restore it, so far as is reasonably practicable, to that condition in accordance with 
any advice given by SNH in pursuance of paragraph (a). 

(4) Section 16 and this section do not apply to an owner or occupier being a public body or 
office-holder acting in the exercise of its functions. 15 

 
18 Appeals in connection with operations requiring consent 

(1) An owner or occupier of land within a site of special scientific interest who is 
aggrieved— 

(a) by a condition imposed under subsection (3)(a) of section 16, 

(b) by a decision under subsection (3)(b) of that section to refuse consent, 20 

(c) by a decision under subsection (5) of that section to modify or withdraw consent, 

(d) by a decision, where paragraph (a) of subsection (9) of that section applies, not to 
enter into a management agreement in pursuance of that subsection, 

(e) by the terms and conditions (including any provision for payment by SNH) on 
which SNH has offered to enter into a management agreement in pursuance of 25 

that subsection, 

may appeal to the Scottish Land Court. 

(2) An appeal under subsection (1) must be lodged not later than 28 days after the date on 
which SNH notified the appellant of the decision being appealed. 

(3) If, within— 30 

(a) the period of 4 months beginning on the date on which the owner or occupier 
seeking the consent made an application under section 16(2), or 

(b) such longer period, beginning on that date, as may be agreed in writing between 
SNH and the owner or occupier, 

SNH neither gives nor refuses the consent sought in the application, SNH is to be 35 

treated, for the purposes of this section, as having refused consent on the day on which 
the period expired and an appeal may be made and determined under this section 
accordingly. 

(4) If, within— 

(a) the period of 4 months beginning on the date on which SNH— 40 
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(i) refuses consent to an operation being carried out, 

(ii) makes its consent subject to conditions, or 

(iii) modifies or withdraws its consent, or 

(b) such longer period, beginning on that date, as may be agreed in writing between 
SNH and the owner or occupier, 5 

SNH has not offered to enter into a management agreement in pursuance of section 
16(9), SNH is to be treated, for the purposes of this section, as having decided not to so 
offer on the day on which the period expired and an appeal may be made and 
determined under this section accordingly. 

(5) The Scottish Land Court must determine an appeal made under subsection (1) on the 10 

merits rather than by way of review and may do so by— 

(a) affirming the decision appealed against, 

(b) where the appeal is against a refusal of consent, directing SNH to give consent, 

(c) where the appeal is as to the conditions to which a consent is subject, quashing all 
or any of those terms or conditions, 15 

(d) where the appeal is against a decision not to offer to enter into a management 
agreement, directing SNH to so offer, 

(e) where the appeal is as to the terms and conditions of a management agreement, 
quashing all or any of those terms or conditions, 

(f) making such other order as it thinks fit. 20 

(6) The Scottish Land Court may direct SNH— 

(a) where it determines an appeal under paragraph (b) or (c) of subsection (5), as to 
any conditions to which its consent to the carrying out of the operation requiring 
consent are to be subject, 

(b) where it determines an appeal under paragraph (d) or (e) of that subsection, as to 25 

terms and conditions of the management agreement (including provision for 
payment by SNH) which it must offer to enter into. 

 
Offences and byelaws 

19 Offences in relation to sites of special scientific interest 

(1) Any person who intentionally or recklessly damages any natural feature specified in an 30 

SSSI notification is, subject to subsection (2), guilty of an offence. 

(2) Any person who does anything which would, but for this subsection, amount to an 
offence under subsection (1) is not guilty of the offence if it is shown that— 

(a) the act was the incidental result of a lawful operation, 

(b) the person who carried out the lawful operation— 35 

(i) took reasonable precautions for the purpose of avoiding carrying out the 
act, or 

(ii) did not foresee, and could not reasonably have foreseen, that the act would 
be an incidental result of the carrying out of the lawful operation, and 
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(c) that person took such steps as were reasonably practicable in all the circumstances 
to minimise the damage caused. 

(3) Any person who, without reasonable excuse— 

(a) contravenes section 13(1) or 16(1), or 

(b) fails to comply with section 14(5)(b) or 17(3)(b), 5 

is guilty of an offence. 

(4) Any person guilty of an offence under subsection (1) or (3) is liable— 

(a) on summary conviction, to a fine not exceeding £40,000, 

(b) on conviction on indictment, to a fine. 

(5) It is not a defence in proceedings for an offence under subsection (3) of contravening 10 

section 13(1) or 16(1) that the carrying out of the operation did not damage any natural 
feature specified in an SSSI notification. 

 
20 Byelaws 

(1) SNH may make byelaws for the protection of a site of special scientific interest. 

(2) The following provisions of the National Parks and Access to the Countryside Act 1949 15 

(c.97) apply in relation to byelaws under subsection (1) as they apply in relation to 
byelaws under section 20 of that Act— 

(a) subsections (2) and (3) of section 20 (reading references in those subsections to 
nature reserves as references to sites of special scientific interest), and 

(b) sections 106 and 107. 20 

 
Supplementary 

21 Advisory Committee on sites of special scientific interest 

(1) There is to continue to be a committee (“the Advisory Committee”) with the advisory 
function relating to sites of special scientific interest conferred on it by this section. 

(2) The convener and other members of the Advisory Committee are to be appointed by the 25 

Scottish Ministers, on such terms and conditions as they may determine, from among 
persons appearing to them to have scientific qualifications and experience in relation to 
flora or fauna or the geological or geomorphological features of land. 

(3) Those terms and conditions must include arrangements for the payment by SNH of 
remuneration and allowances. 30 

(4) A member of SNH, or of any committee appointed by it, may not be appointed to the 
Advisory Committee. 

(5) The Scottish Ministers may, from time to time, give directions to the Advisory 
Committee as to its procedure.  

(6) Subsection (7) applies where— 35 

(a) any person with an interest in land which is a site of special scientific interest 
makes a representation to SNH in relation to— 
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(i) any reason specified in an SSSI notification, or notification under section 
5(1), in pursuance of section 3(3)(a)(ii), or 

(ii) any reason specified in a notification under subsection (1) of section 9 in 
pursuance of subsection (3)(a)(ii) of that section, 

(b) that person does not agree to withdraw the representation, and 5 

(d) the condition set out in subsection (6A) is met. 

(6A) That condition is that the representation is made— 

(a) before the expiry of the time limit for making representations in pursuance of 
paragraph 4(c) of schedule 1 with respect to the notification in question, or 

(b) if that time limit has expired, not less than 10 years have elapsed from the date— 10 

(i) on which the last such representation was made, or 

(ii) where no such representation has been made previously, on which the 
notification in question was given. 

(7) Where this subsection applies SNH must— 

(a) refer the matter to the Advisory Committee,  15 

(aa) consider any advice given by the Advisory Committee on the matter, and 

(b) take such action as it thinks fit in consequence of any such advice. 

 
22 SSSI register 

(1) The Keeper of the Registers of Scotland (“the Keeper”) must keep a register 
containing— 20 

(a) such information relating to SSSI notifications as may be required by regulations 
under subsection (4), and 

(b) such information relating to— 

(i) notifications given under section 5(1), 6(5), 7(3), 8(1) or 9(1), 

(ii) notices given under paragraph 12 or 17 of schedule 1, 25 

as may be so required. 

(2) The Keeper must ensure that the register is, at all reasonable times, available for public 
inspection. 

(4) The Scottish Ministers may by regulations make provision— 

(a) as to the form and manner in which the register is to be kept, 30 

(b) as to the information which the register is to contain, 

(c) as to amendment of the register, 

(d) requiring SNH to send to the Keeper for registration in the register, in such form 
and manner as the regulations may specify, copies of the notifications and notices 
specified in subsection (1)(a) and (b) and such other documents and information 35 

as the regulations may specify, 
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(e) as to the provision, on payment of such fee (if any) as may be so specified, of 
reports in relation to the register and copies and extracts of information in the 
register and as to the evidential value of such copies and extracts. 

 
CHAPTER 2 

NATURE CONSERVATION ORDERS 5 

23 Nature conservation orders 

(1) Where the Scottish Ministers consider that, for either or both of the purposes specified 
in subsection (2), the carrying out of an operation on land of a description specified in 
subsection (3) should be wholly or partly prohibited, they may make an order (a “nature 
conservation order”)— 10 

(a) specifying the operation, 

(b) specifying the circumstances (if any) in which the carrying out of the operation is 
not prohibited, and 

(c) prohibiting any person from carrying it out on such land other than in those 
circumstances. 15 

(2) The purposes referred to in subsection (1) are— 

(a) the conservation of any natural feature by reason of which land (whether or not 
the land in question) is a site of special scientific interest or, as the case may be, is 
otherwise considered by the Scottish Ministers to be of special interest, 

(b) compliance with an international obligation. 20 

(3) The land referred to in subsection (1) is— 

(a) land which is, or forms part of, a site of special scientific interest, 

(b) land which is not, or does not form part of, a site of special scientific interest but 
is, in the opinion of the Scottish Ministers, of special interest by reason of any of 
its natural features, 25 

(c) land which is contiguous to, or which the Scottish Ministers consider to be 
otherwise associated with, land of the type described in paragraph (a) or (b), or 

(d) any combination of land of the types described in paragraphs (a) to (c). 

(4) The circumstances which may be specified in a nature conservation order by virtue of 
subsection (1)(b) include, for example, the carrying out of an operation— 30 

(a) at a particular time, 

(b) in a particular manner, or 

(c) in accordance with particular conditions. 

(5) Each operation specified in a nature conservation order is, so far as prohibited by the 
order in relation to the land to which the order relates, referred to in this Act as a 35 

“prohibited operation”. 

(6) A nature conservation order has effect on being made. 

(7) A nature conservation order ceases to have effect— 
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(a) on the date on which a decision not to confirm it is made under paragraph 5 of 
schedule 2, 

(b) if no decision is made under that paragraph within the period mentioned in sub-
paragraph (a) of that paragraph or that period as extended under paragraph 12 of 
that schedule, at the end of that period, or 5 

(c) on the date on which an order under section 24(1) revoking it is made. 

 
24 Amendment or revocation of nature conservation orders 

(1) The Scottish Ministers may by order amend or revoke a nature conservation order (and 
an order under this subsection is, in this Act, referred to as an amending order or, as the 
case may be, a revoking order). 10 

(2) An amending order may— 

(a) add to the prohibited operations specified in a nature conservation order, modify 
the description of any prohibited operation so specified or remove any prohibited 
operation so specified from the order, 

(b) amend any circumstances specified in a nature conservation order in relation to an 15 

operation by virtue of section 23(1)(b), 

(c) extend or restrict the area of land to which a nature conservation order relates. 

(3) An amending order has effect on being made. 

(4) A nature conservation order which is amended by an amending order has effect, for so 
long as the amending order has effect, as amended. 20 

(5) A revoking order may revoke a nature conservation order in relation to part only of the 
land to which the nature conservation order relates. 

(6) A revoking order has effect on being made. 

 
25 Nature conservation orders and related orders: procedure 

Schedule 2 sets out procedure relating to nature conservation orders, amending orders 25 

and revoking orders. 

 
26 Review of nature conservation orders 

(1) The Scottish Ministers may, when they think fit, review a nature conservation order for 
the purposes of determining whether they should make an amending order or a revoking 
order in relation to it. 30 

(2) The Scottish Ministers must carry out— 

(a) the first such review within 6 years of the date on which the nature conservation 
order was made, 

(b) any subsequent such review within 6 years of the previous review. 
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27 Offences in relation to nature conservation orders 

(1) Any person who carries out, or causes or permits to be carried out, a prohibited 
operation on any land to which a nature conservation order relates is guilty of an offence 
and liable— 

(a) on summary conviction, to a fine not exceeding £40,000, 5 

(b) on conviction on indictment, to a fine. 

(2) It is not a defence in proceedings for an offence under subsection (1) that the carrying 
out of the prohibited operation did not damage any natural feature of the land to which 
the nature conservation order relates. 

 
28 Reports 10 

A report submitted by SNH under section 10(2) (annual report) of the Natural Heritage 
(Scotland) Act 1991 (c.28) for any year must set out particulars of any land in relation to 
which a nature conservation order, amending order or revoking order has come into 
effect during that year. 

 
CHAPTER 3 15 

LAND MANAGEMENT ORDERS 

29 Proposals for land management orders 

(1) This section applies to— 

(a) land which is, or forms part of, a site of special scientific interest, 

(b) land which is contiguous to, or which SNH considers to be otherwise associated 20 

with, a site of special scientific interest, 

(c) any combination of land of the type described in paragraphs (a) and (b). 

(2) Where— 

(a) any of subsections (3) to (5) applies, and 

(b) SNH considers that an order under section 30(1) (a “land management order”) in 25 

relation to the land is necessary or expedient for the purpose of conserving, 
restoring or otherwise enhancing any natural feature specified in an SSSI 
notification,  

SNH may propose to the Scottish Ministers that they make a land management order. 

(3) This subsection applies where—  30 

(a) SNH has offered to enter into a management agreement in relation to land to 
which this section applies for the purpose specified in subsection (2)(b), and 

(b) the offeree has refused or failed to enter into the agreement. 

(4) This subsection applies where a person fails to comply with a management agreement 
entered into with SNH, for the purpose specified in subsection (2)(b), in relation to land 35 

to which this section applies. 

(5) This subsection applies where SNH has not, by reason of not being aware of the name or 
address of any owner or occupier of land to which this section applies, been able to offer 
to enter into a management agreement in relation to the land. 
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(6) Subsection (5) does not apply unless— 

(a) SNH has given notice in accordance with section 49(8) stating that it wishes to 
offer to enter into a management agreement in relation to the land, and 

(b) 28 days have passed since the notice was given. 

(7) A proposal under subsection (2) must— 5 

(a) describe the land to which it relates in a manner which would be sufficient to 
enable a document relating to the land to be recorded in the General Register of 
Sasines or, as the case may be, registered in the Land Register of Scotland, 

(b) be accompanied by a map on which the land is delineated, 

(c) describe the natural feature in question, 10 

(d) explain why SNH offered to, or wishes to offer to, enter into a management 
agreement in relation to the land or, as the case may be, specify the failure to 
comply with a management agreement which has been entered into,  

(e) specify— 

(i) any operations (including any operations requiring consent) which should 15 

be carried out on the land for the purpose of conserving, restoring or 
otherwise enhancing that natural feature, 

(ii) the persons who should carry out the operations, and 

(iii) how and when the operations should be carried out, 

(f) state— 20 

(i) the costs which the persons referred to in paragraph (e)(ii) are likely to 
incur by so doing, and 

(ii) the amounts which SNH should pay to those persons in respect of those 
costs, and 

(g) specify any operations which should not be carried out on the land. 25 

 
30 Power to make land management orders 

(1) The Scottish Ministers must, within 3 months of the expiry of the period during which 
representations on a proposal for a land management order may be made in pursuance of 
paragraph 3(c) of schedule 3, after considering the matters specified in subsection (2)— 

(a) make a land management order in the manner which has been proposed, 30 

(b) make such other land management order as the Scottish Ministers think fit in 
relation to the land, or any part of the land, to which the proposal relates, or 

(c) refuse to make a land management order in relation to that land or any part of it. 

(2) Those matters are— 

(a) the proposal under section 29(2) and the accompanying map, 35 

(b) any representations made to them in pursuance of paragraph 3(c) of schedule 3, 
and 

(c) any information provided to them in pursuance of paragraph 6 of that schedule in 
relation to the proposal. 
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31 Content of land management orders 

(1) A land management order must— 

(a) describe the land to which the order relates in a manner which would be sufficient 
to enable the order to be recorded in the General Register of Sasines or, as the 
case may be, registered in the Land Register of Scotland, 5 

(b) be accompanied by a map on which the land is delineated, 

(c) describe the natural feature which is to be conserved, restored or otherwise 
enhanced in pursuance of the order, 

(d) specify— 

(i) the operations which are to be carried out on the land for the purpose of 10 

conserving, restoring or otherwise enhancing that natural feature, 

(ii) the persons who are to carry out those operations, and 

(iii) how and when those operations are to be carried out, 

(e) specify any operations which must not be carried out on the land, 

(f) specify the date on which the order is to come into effect and the period for which 15 

it is to have effect, and 

(g) set out the circumstances in which an appeal may be made under section 34(1) 
against the decision to make the order. 

(2) Any operation specified in a land management order by virtue of subsection (1)(e) is, in 
relation to the land to which the order relates, referred to in this Act as an “excluded 20 

operation”. 

(3) A land management order may provide for the making of payments by SNH to any 
person in respect of reasonable costs incurred by the person in carrying out an operation 
specified in the order by virtue of subsection (1)(d)(i). 

 
32 Review of land management orders 25 

(1) The Scottish Ministers may, when they think fit, review a land management order for 
the purposes of determining whether they should make an order amending or revoking 
it. 

(2) The Scottish Ministers must carry out— 

(a) the first such review within 6 years of the date on which the land management 30 

order was made, 

(b) any subsequent such review within 6 years of the previous review. 

(3) If, on completion of a review, the Scottish Ministers decide that the land management 
order should be amended or revoked they may make an order to that effect. 

 
33 Land management orders and related orders: procedure 35 

Schedule 3 sets out procedure relating to land management orders and orders under 
section 32(3). 
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34 Appeals in connection with land management orders and related orders 

(1) Any owner or occupier of land to which a land management order relates who is 
aggrieved by— 

(a) a decision of the Scottish Ministers to make a land management order or an order 
under section 32(3), or 5 

(b) the terms or conditions of such an order, 

may appeal to the Scottish Land Court. 

(2) An appeal under subsection (1) must be lodged not later than 28 days after the date on 
which the Scottish Ministers gave notice to the appellant of the decision being appealed. 

(3) The Scottish Land Court must determine an appeal under subsection (1) on the merits 10 

rather than by way of review and may do so by— 

(a) affirming the order in question, 

(b) directing the Scottish Ministers to amend the order in such manner as the Court 
may specify, 

(c) directing the Scottish Ministers to revoke the order, 15 

(d) making such other order as it thinks fit. 

 
35 Effect of land management orders 

(1) A land management order has effect from— 

(a) the expiry of the time limit for appealing against the decision to make the land 
management order, or 20 

(b) where such an appeal is made, its withdrawal or final determination. 

(2) A land management order ceases to have effect— 

(a) on the expiry of the time limit for appealing against the decision to make an order 
under section 32(3) revoking the land management order, or 

(b) where such an appeal is made, on its withdrawal or final determination. 25 

(3) A land management order has effect as amended by an order under section 32(3)— 

(a) from the expiry of the time limit for appealing against the decision to make the 
order under that section, or 

(b) where such an appeal is made, from its withdrawal or final determination. 

 
36 Offences in relation to land management orders 30 

(1) Any person who, without reasonable excuse, fails to carry out, in the manner required 
by a land management order, an operation which the person is required by the order to 
carry out is guilty of an offence. 

(2) Any person who, without reasonable excuse, carries out, or causes or permits to be 
carried out, an excluded operation is guilty of an offence. 35 

(3) Any person guilty of an offence under subsection (1) or (2) is liable— 

(a) on summary conviction, to a fine not exceeding £40,000, 
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(b) on conviction on indictment, to a fine. 

 
37 Enforcement of land management orders 

(1) Subsection (2) applies where SNH considers— 

(a) that any operation required to be carried out by a land management order has not 
been carried out within the period or by the date specified in it, or 5 

(b) that any such operation has been carried out otherwise than in the manner so 
specified. 

(2) Where this subsection applies SNH— 

(a) is not required to make any payment (and may recover any payments made) in 
pursuance of the land management order in relation to the operation in question, 10 

and 

(b) may— 

(i) carry out the operation, or carry out such further work as is necessary to 
ensure that it is carried out, in the manner so specified, and 

(ii) recover from the person whom the land management order required to 15 

carry out the operation any additional expenses reasonably incurred by it in 
doing so. 

(3) The reference in subsection (2) to additional expenses incurred by SNH in carrying out 
an operation or further works is a reference to expenses incurred by SNH in so doing 
less the amount which SNH would, if that subsection had not applied, be required to pay 20 

in relation to the carrying out of the operation. 

 
CHAPTER 4 

GENERAL AND SUPPLEMENTARY 

37A Ramsar sites 

(1) Where a wetland situated in Scotland is designated under paragraph 1 of article 2 of the 25 

Ramsar Convention for inclusion in the list of wetlands of international importance 
referred to in that article, the Scottish Ministers must give SNH notice of the 
designation. 

(2) SNH must, on receipt of such a notice, give notice of the designation to— 

(a) every owner and occupier of the wetland or any part of it, 30 

(b) the planning authority for the district in which the wetland, or any part of it, is 
situated, 

(c) where the wetland, or any part of it, is situated in a National Park and the National 
Park authority for the National Park is not notified under paragraph (b), the 
National Park authority, 35 

(d) every statutory undertaker which SNH considers may carry out operations which 
may affect the wetland or any part of it, and 

(e) every relevant regulatory authority which SNH considers likely to have functions 
which relate to the wetland or any part of it. 
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(3) The Ramsar Convention is the Convention on Wetlands of International Importance 
especially as Waterfowl Habitat signed at Ramsar on 2nd February 1971, as amended 
by— 

(a) the Protocol known as the Paris Protocol done at Paris on 3rd December 1982, 

(b) the amendments known as the Regina Amendments adopted at the Extraordinary 5 

Conference of the Contracting Parties held at Regina, Saskatchewan, Canada, 
between 28th May and 3rd June 1987, and 

(c) any further amendments coming into force from time to time, 

and the reference in subsection (1) to paragraph 1 of article 2 is, if necessary in 
consequence of any such further amendment or the coming into force of any instrument 10 

replacing that Convention, to be taken as referring to the appropriate successor 
provision. 

 
38 Acquisition of land by SNH 

(1) SNH may— 

(a) acquire by agreement, 15 

(b) with the authorisation of the Scottish Ministers, acquire compulsorily, 

all or any part of land of a description specified in subsection (2). 

(2) The land referred to in subsection (1) is— 

(a) land which is a site of special scientific interest, 

(b) any other land to which a nature conservation order or land management order 20 

applies, 

(c) any other land which is contiguous to, or which SNH considers to be otherwise 
associated with, land of the type described in paragraph (a) or (b). 

(3) SNH may acquire land under subsection (1)(b) only where it is necessary to do so for 
the purpose of securing the conservation, restoration or other enhancement of any 25 

protected natural feature. 

(4) The power to acquire land under this section includes power to acquire a servitude or 
other right in or over land by the creation of a new right. 

(5) The Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947 (c.42) applies 
in relation to an acquisition under subsection (1)(b) as if— 30 

(a) this section were contained in an Act in force immediately before the 
commencement of that Act,  

(b) references in that Act to a local authority were references to SNH. 

(6) SNH may manage land acquired under this section. 

(7) If SNH disposes of land acquired under subsection (1)(b), or of any interest in it, it must 35 

do so on terms designed to achieve the purpose for which the land was acquired. 

 
39 Restoration orders 

(1) Where— 

(a) a person is convicted of an offence under section 19(1), or 
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(b) the operation in respect of which a person is convicted of an offence under section 
19(3), 27(1) or 36(2) has damaged any protected natural feature, 

the court by which the person is convicted may, in addition to dealing with the person in 
any other way, by order require the person to carry out, within such period as may be 
specified in the order, such operations for the purpose of restoring, so far as is 5 

reasonably practicable, the protected natural feature to its former condition as may be so 
specified. 

(2) Before making an order under subsection (1), the court must have regard to any 
representations by SNH as to the manner in which the aspect should be restored. 

(3) At any time before an order under subsection (1) has been complied with, the court by 10 

which it was made may, on the application of the person against whom it was made, 
discharge or modify the order if it appears to the court that a change in circumstances 
has made compliance or full compliance with the order impracticable or unnecessary. 

(4) If, within the period specified in an order under subsection (1), the person against whom 
the order was made fails, without reasonable excuse, to comply with it, the person is 15 

guilty of an offence and liable— 

(a) on summary conviction, to a fine not exceeding £40,000, 

(b) on conviction on indictment, to a fine. 

(5) If, within the period specified in an order under subsection (1), any operations specified 
in the order have not been carried out in accordance with the order, SNH may— 20 

(a) carry out those operations, and 

(b) recover from the person against whom the order was made any expenses 
reasonably incurred by it in doing so. 

(6) An order under subsection (1) is, for the purposes of any appeal or review, to be treated 
as a sentence. 25 

 
40 Signs etc. 

(1) SNH may— 

(a) put up, maintain or remove signs on any land, or 

(b) take such other action as it considers appropriate, 

for the purpose of providing information to the public in relation to any land to which an 30 

SSSI notification, nature conservation order or land management order relates or in 
respect of which byelaws have been made under section 20(1). 

(2) Any person who damages or destroys— 

(a) any sign put up by SNH in pursuance of subsection (1), 

(b) any notice affixed by SNH or the Scottish Ministers to an object on land for the 35 

purposes of giving notification under or by virtue of this Part, 

is guilty of an offence and liable, on summary conviction, to a fine not exceeding level 5 
on the standard scale. 
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41 Change of owner or occupier 

(1) This section applies where a person with an interest in land within a site of special 
scientific interest or to which a nature conservation order or land management order 
relates— 

(a) disposes of the interest, or 5 

(b) where the person is the owner of the land, becomes aware that it is occupied by an 
additional or a different occupier. 

(2) The person with an interest in the land must, within the period of 28 days beginning 
with the date on which the person disposed of the interest or became aware of the 
change in occupation, send notices to SNH and— 10 

(b) in the case of a disposal, to the person to whom the interest is disposed, or 

(c) in the case of a change in occupation, to the additional or different occupier. 

(3) A notice given under subsection (2) to SNH must specify the land concerned and— 

(a) in the case of a disposal, specify the date on which the person disposed of the 
interest in the land and the name and address of the person to whom the person 15 

disposed of the interest, 

(b) in the case of a change in occupation, the date, to the best of the owner’s 
knowledge, on which the change took place and, as far as the owner knows them, 
the name and address of the additional or different occupier. 

(3A) A notice given under subsection (2) to a person to whom the interest is disposed of or to 20 

an additional or different occupier must— 

(a) specify the land concerned and state that an SSSI notification, nature conservation 
order or, as the case may be, land management order has effect in relation to the 
land, and 

(b) where reasonably practicable, be accompanied by a copy of the relevant— 25 

(i) SSSI notification (and any notification under section 5(1), 6(5), 7(3), 8(1) 
or 9(1), or notice under paragraph 12 of schedule 1, which amends the SSSI 
notification), 

(ii) nature conservation order (and any amending order or revoking order 
which amends or partly revokes the nature conservation order), or 30 

(iii) land management order (and any order under section 32(3) which amends 
or partly revokes the land management order), 

 as the case may be. 

(4) For the purposes of this section, a person is treated as disposing of an interest in land if 
the person disposes of it by way of sale, exchange or lease, or by way of the creation of 35 

any servitude, right or privilege over that interest or by any other way except the grant 
of a standard security. 

 
43 Powers of investigation etc.: police 

(1) A constable who suspects with reasonable cause that any person is committing or has 
committed an offence under this Part may, without warrant— 40 
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(a) stop and search that person if the constable suspects with reasonable cause that 
evidence of the commission of the offence is to be found on that person, 

(b) search for, search or examine any thing which that person may then be using or 
may have used, or may have or have had in the person’s possession, if the 
constable suspects with reasonable cause that evidence of the commission of the 5 

offence is to be found in or on that thing, 

(c) seize and detain for the purposes of proceedings under this Part any thing which 
may be evidence of the commission of the offence. 

(2) A constable who suspects with reasonable cause that any person is committing or has 
committed an offence under this Part may, for the purpose of exercising the powers 10 

conferred by subsection (1), enter any land other than a dwelling or lockfast premises. 

(3) If a sheriff or justice of the peace is satisfied, by evidence on oath, that there are 
reasonable grounds for suspecting that an offence under this Part has been committed 
and that evidence of the offence may be found on any premises, the sheriff or justice 
may grant a warrant authorising a constable to enter those premises, if necessary using 15 

reasonable force, and search them for the purposes of obtaining that evidence. 

(4) A warrant under subsection (3) continues in force until the purpose for which the entry 
is required has been satisfied or, if earlier, the expiry of such period as the warrant may 
specify. 

(5) A constable authorised by virtue of this section to enter any land must, if required to do 20 

so by the occupier or anyone acting on the occupier’s behalf, produce evidence of the 
constable’s authority. 

(6) A constable who enters any land in the exercise of a power conferred by this section— 

(a) may— 

(i) be accompanied by any other persons, and 25 

(ii) take any machinery, other equipment or materials on to the land, 

 for the purpose of assisting the constable in the exercise of that power, 

(b) may take samples of any articles or substances found there and remove the 
samples from the land. 

(7) A power specified in subsection (6)(a) or (b) which is exercisable under a warrant is 30 

subject to the terms of the warrant. 

(8) A constable leaving any land which has been entered in exercise of a power conferred 
by subsection (2) or by a warrant under subsection (3), being either unoccupied land or 
land from which the occupier is temporarily absent, must leave it as effectively secured 
against unauthorised entry as the constable found it. 35 

 
44 Powers of entry: authorised persons 

(1) Any person authorised in writing by SNH may, at any reasonable time, enter any land 
for any of the following purposes— 

(a) to determine whether to give or confirm an SSSI notification or a notification 
under section 5(1), 6(5), 7(3), 8(1) or 9(1) in relation to the land, 40 

(b) to assess the condition of any protected natural feature of the land, 
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(c) to determine whether or not to offer to enter into a management agreement in 
relation to the land or to ascertain the terms on which it should offer to enter into 
such an agreement, 

(d) to ascertain whether a management agreement is being, or has been, complied 
with, 5 

(e) to determine whether or not to formulate a proposal under section 29(2) for a land 
management order, 

(f) to ascertain whether an offence under section 19(1) or (3), 27(1) or 36(1) or (2) or 
under byelaws made by virtue of section 20 is being, or has been, committed on or 
in relation to the land, 10 

(g) to ascertain whether an operation required to be carried out by a land management 
order or an order under section 39(1) has been carried out in accordance with the 
order, 

(h) to carry out operations in pursuance of section 37 or 39(5), 

(i) to determine any question in relation to the acquisition of the land by agreement 15 

or compulsorily, 

(j) to determine any question in relation to compensation under section 20(3) of the 
National Parks and Access to the Countryside Act 1949 (c.97) as it applies in 
relation to byelaws made under section 20 of this Act, 

(k) to put up, maintain or remove signs, or to do anything else, for the purposes of 20 

section 40, 

(l) where SNH is not aware of the name or address of an owner or occupier of the 
land, to affix a notice to a conspicuous object on the land for the purposes of 
section 49(8). 

(2) Any person authorised in writing by the Scottish Ministers may, at any reasonable time, 25 

enter any land for any of the following purposes— 

(a) to determine whether a nature conservation order, or an amending order or 
revoking order, should be made in relation to the land, 

(b) to determine whether a land management order, or an order under section 32(3) 
amending or revoking such an order, should be made in relation to the land, 30 

(c) where the Scottish Ministers are not aware of the name or address of an owner or 
occupier of the land, to affix a notice to a conspicuous object on the land for the 
purposes of section 49(8). 

(3) The powers conferred by subsections (1) and (2) to enter land for any purpose 
mentioned in those subsections include power to enter for the same purpose any land 35 

other than that referred to in the subsection in question. 

(4) Nothing in this section authorises any person to enter a dwelling or lockfast premises. 

(5) Any person who intentionally obstructs a person acting in the exercise of any power 
conferred by this section is guilty of an offence and liable on summary conviction to a 
fine not exceeding level 5 on the standard scale. 40 
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(6) Schedule 4 makes further provision about the exercise of the powers conferred by this 
section; and references in this section and that schedule to a power conferred by this 
section include references to such a power exercisable by virtue of a warrant under that 
schedule. 

 
46 SNH: power to enforce 5 

(1) Compliance with sections 12(1A) and 15 is enforceable by civil proceedings brought by 
SNH for interdict or for any other appropriate remedy. 

(2) Where, on an application by SNH, the court is satisfied that any operation being, or 
proposed to be, carried out is damaging or is likely to damage— 

(a) any protected natural feature, or 10 

(b) any other natural feature of Scotland which is of national importance, 

the court may make such order (whether for interdict or otherwise) as it considers 
appropriate. 

(3) An application under subsection (2) may be made whether or not civil proceedings 
under subsection (1) would be competent. 15 

(4) Subsections (1) and (2) do not prevent any other person who has a right to bring 
proceedings for compliance with the provisions specified in subsection (1) or, as the 
case may be, in relation to the matters referred to in subsection (2), from doing so. 

(5) In this section “the court” means the Court of Session or the sheriff. 

 
47 Offences: penalties and time limits 20 

(1) The court must, in determining the amount of any fine to be imposed on a person 
convicted of an offence under this Part, have regard in particular to any financial benefit 
which has accrued or is likely to accrue to the person in consequence of the offence. 

(2) Summary proceedings for an offence under this Part may, subject to subsection (3), be 
brought within a period of 6 months from the date on which evidence sufficient in the 25 

opinion of the prosecutor to warrant the proceedings came to the prosecutor’s 
knowledge. 

(3) No such proceedings may be brought more than 3 years— 

(a) after the commission of the offence, or 

(b) in the case of a continuous contravention, after the last date on which the offence 30 

was committed. 

(4) A certificate signed by or on behalf of the prosecutor and stating the date on which such 
evidence came to the prosecutor’s knowledge is conclusive evidence of that fact; and a 
certificate stating that matter and purporting to be so signed is to be treated as being so 
signed unless the contrary is proved. 35 

 
48 Offences by bodies corporate etc. 

(1) Where an offence under this Part committed— 

(a) by a body corporate, is committed with the consent or connivance of, or is 
attributable to any neglect on the part of, a person who— 
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(i) is a director, manager or secretary of the body corporate, or 

(ii) purports to act in any such capacity, 

(b) by a Scottish partnership, is committed with the consent or connivance of, or is 
attributable to any neglect on the part of, a person who— 

(i) is a partner, or 5 

(ii) purports to act in that capacity, 

(c) by an unincorporated association other than a Scottish partnership, is committed 
with the consent or connivance of, or is attributable to any neglect on the part of, a 
person who— 

(i) is concerned in the management or control of the association, or 10 

(ii) purports to act in the capacity of a person so concerned, 

the individual (as well as the body corporate, Scottish partnership or, as the case may be, 
unincorporated association) is guilty of the offence and is liable to be proceeded against 
and punished accordingly. 

(2) Where the affairs of a body corporate are managed by its members, subsection (1) 15 

applies in relation to the acts and defaults of a member in connection with the member’s 
functions of management as if the member were a director of the body corporate. 

(3) Any penalty imposed on a body corporate, Scottish partnership or, as the case may be, 
unincorporated association on conviction of an offence under this Part is to be 
recovered by civil diligence in accordance with section 221 of the Criminal Procedure 20 

(Scotland) Act 1995 (c.46). 

 
49 Notices, applications etc. 

(1) Any— 

(a) notice, notification or consent given, or 

(b) request for review, proposal or application (other than an application to a court) 25 

made, 

under or for the purposes of this Part must be in writing. 

(2) A reference in this Part to SNH or the Scottish Ministers giving notice or notification to 
the interested parties is a reference to giving notice or notification to— 

(a) every owner and occupier of the land, or any part of it, to which the notice or 30 

notification relates, 

(b) the Scottish Ministers or, as the case may be, SNH, 

(c) every local authority in whose area the land, or any part of it, is situated, 

(d) where the land, or any part of it, is situated in a National Park, the National Park 
authority for the National Park, 35 

(e) where a planning authority for the district in which the land, or any part of it, is 
situated is not notified under paragraph (c) or (d), that planning authority, 

(f) every community council (within the meaning of Part IV of the Local 
Government (Scotland) Act 1973 (c.65)) in whose area the land, or any part of it, 
is situated, 40 
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(g) every statutory undertaker which the person giving the notice or notification 
considers may carry out operations which may affect the land or any part of it, 

(h) every relevant regulatory authority which the person giving the notice or 
notification considers likely to have functions which relate to the land or any part 
of it, 5 

(i) every community body which has registered an interest in the land, or in any part 
of it, under Part 2 of the Land Reform (Scotland) Act 2003 (asp 2), 

(j) every other person appearing to the person giving the notice or notification to 
have an interest in the land or any part of it, and 

(k) such other persons as the person giving the notice or notification thinks fit, 10 

and the date on which the Scottish Ministers or, as the case may be, SNH receive a 
notice or notification given to the interested parties is to be treated as the date on which 
the notice or notification is given. 

(3) The validity of a notice or notification given to the interested parties is not affected by 
failure to give the notice or notification to any of the persons specified in paragraphs (a) 15 

and (f) to (k) of subsection (2). 

(3A) But subsection (3) does not apply in relation to a failure to give notice or notification to 
an owner or occupier of land specified in subsection (2)(a) unless SNH has or, as the 
case may be, the Scottish Ministers have— 

(a) taken all reasonable steps to identify the owners and occupiers of the land, or any 20 

part of it, to which the notice or notification relates, and 

(b) given the notice or notification to each owner and occupier so identified. 

(4) The Scottish Ministers may by order modify subsection (2) so as to— 

(a) add or remove a type of person to or, as the case may be, from those referred to in 
that subsection, or 25 

(b) amend any description of a type of person so referred to. 

(5) Any reference in this Part to a notice or notification being given to a person is, unless 
subsection (8) applies, to be construed as a reference to its being— 

(a) delivered to the person to whom it is to be given, or 

(b) sent in a prepaid registered letter, or by the recorded delivery service, addressed— 30 

(i) where that person is an incorporated company or body, to the secretary, 
clerk or chief executive of the company or body at its registered or 
principal office,  

(ii) where that person is a public office-holder, to the office-holder at the 
office-holder’s principal office, 35 

(iii) in any other case, to the person at that person’s usual or last known place of 
abode. 

(6) Any reference in this Part to a request for review, a proposal or an application (other 
than an application to a court) being made, or a consent being given, is to be construed 
as a reference to its being— 40 

(a) delivered or sent in the manner described in subsection (5), or 
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(b) transmitted to the person to whom it is being made or given in some other 
reasonable manner (including by electronic means). 

(6A) A request for review, proposal, application or consent which is transmitted by electronic 
means is to be treated as being in writing if it is received in a form which is legible and 
capable of being used for subsequent reference. 5 

(7) Subsection (8) applies where— 

(a) SNH is to give notice to the owners and occupiers of land in pursuance of section 
29(6), 

(b) any other notice or notification is to be given under this Part to the owners and 
occupiers of land and SNH is or, as the case may be, the Scottish Ministers are not 10 

aware of the name or address of any owner or occupier of the land. 

(8) Where this subsection applies a copy of the notice or notification must be addressed to 
“The owners and any occupiers” of the land (describing it) and a copy of it must be 
affixed to some conspicuous object on the land (and so doing is to be treated as 
sufficient for the purposes of providing notice or notification to each owner or occupier 15 

whose name and address is unknown). 

(9) Subsection (10) applies where, in giving to the interested parties— 

(a) a notification under section 3(1), 5(1) or 9(1), or 

(b) a notice under paragraph 3(a) of schedule 2, 

SNH fails or, as the case may be, the Scottish Ministers fail to give the notification or 20 

notice to any interested party specified in subsection (2)(a). 

(10) Where this subsection applies SNH or, as the case may be, the Scottish Ministers— 

(a) must, if it or they become aware of the identity of, or are requested to do so by, 
any such interested party, provide— 

(i) a copy of the notification or notice in question, and 25 

(ii) such further information in relation to the notification or notice in question 
as it or they consider appropriate, 

 to the interested party, and 

(b) must take such action as it or they think fit in consequence of any representation 
made by the interested party. 30 

 
50 Transitional arrangements 

(1) Schedule 5 contains transitional and transitory provisions and savings consequential on 
this Part. 

(2) This section and that schedule are without prejudice to sections 52(2)(a) and 54. 
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PART 3 

PROTECTION OF WILDLIFE 

51 Protection of wildlife 

Schedule 6 sets out amendments and repeals to the 1981 Act and to the Protection of 
Badgers Act 1992 (c.51). 5 

 
51ZA Scottish Marine Wildlife Watching Code 

(1) SNH must prepare and issue a code, to be known as the Scottish Marine Wildlife 
Watching Code, setting out recommendations, advice and information relating to 
commercial and leisure activities involving the watching of marine wildlife.  

(2) The Code may, in particular, contain information on— 10 

(a) activities which are likely to disturb marine wildlife,  

(b) the circumstances in which marine wildlife may be approached, and 

(c) the manner in which marine wildlife may best be viewed with minimum 
disturbance. 

(4) SNH must review the Code from time to time and may, following such a review, revise 15 

it. 

(5) SNH must— 

(a) before preparing the Code, and 

(b) when reviewing it, 

 consult such persons appearing to them to have an interest in marine wildlife watching 20 

and such other persons as it thinks fit. 

(6) SNH must— 

(a) publish the Code and any revisions to it in such manner (including on the internet 
or by other electronic means) as it thinks fit, and 

(b) promote awareness and understanding of the Code and any revisions to it. 25 

 

PART 3A 

SCOTTISH FOSSIL CODE 

51A Scottish Fossil Code 

(1) SNH must prepare and issue a code, to be known as the Scottish Fossil Code, setting out 
recommendations, advice and information relating to fossils. 30 

(2) The Code may, in particular, contain information on— 

(a) activities which are likely to damage fossils, 

(b) circumstances in which fossils should not be removed from land, 

(c) the manner in which fossils removed from land should be kept or otherwise 
treated. 35 

(4) SNH must review the Code from time to time and may, following such a review, revise 
it. 
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(5) SNH must— 

(a) before preparing the Code, and 

(b) when reviewing it, 

 consult such persons appearing to them to have an interest in the geological features of 
land and such other persons as it thinks fit. 5 

(6) SNH must— 

(a) publish the Code and any revisions to it in such manner (including on the internet 
or by other electronic means) as it thinks fit, and 

(b) promote awareness and understanding of the Code and any revisions to it. 

 

PART 4 10 

GENERAL 

52 Orders and regulations: general 

(1) Any power of the Scottish Ministers under this Act to make orders (except nature 
conservation orders, amending orders, revoking orders, land management orders and 
orders under section 32(3) and paragraph 11(3) of schedule 5) or regulations is 15 

exercisable by statutory instrument. 

(2) Any such power includes power to make— 

(a) such incidental, supplemental, consequential, transitional, transitory or saving 
provision as the Scottish Ministers think necessary or expedient, 

(b) different provision for different purposes and different areas. 20 

(3) An order under section 54 may modify any enactment, instrument or document. 

(4) A statutory instrument containing an order or regulations under this Act (except sections 
54 (where subsection (5) applies) and 57) is subject to annulment in pursuance of a 
resolution of the Scottish Parliament. 

(5) No order under section 54 containing provisions which add to, replace or omit any part 25 

of the text of an Act is to be made unless a draft of the statutory instrument containing 
the order has been laid before, and approved by resolution of, the Parliament. 

 
42 Guidance 

(1) The Scottish Ministers may issue guidance (or approve guidance issued by others) 
containing recommendations, advice and information for the assistance of— 30 

(za) public bodies and office-holders in complying with the duty under section 1(1) to 
further the conservation of biodiversity, 

(a) SNH in exercising its functions under Part 2, and 

(b) persons affected or likely to be affected by the exercise by SNH of any of those 
functions, 35 

and may issue revisions of any guidance issued by them (or approve revisions of 
guidance issued by others). 

(2) Guidance issued or approved under subsection (1)(a) may, in particular, contain 
information— 
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(a) as to the circumstances in which SNH should, for the purposes of section 3(1), 

5(1) or 9(1), consider land to be of special interest or, as the case may be, no 
longer to be of special interest, 

(b) as to circumstances in which, and the terms and conditions on which, SNH should 
offer to enter into a management agreement, 5 

(c) as to the amounts which SNH should pay to persons carrying out operations 
specified in land management orders. 

(3) Before issuing or approving guidance under subsection (1), the Scottish Ministers must 
consult SNH and such persons appearing to them to represent other interests concerned 
as they think fit. 10 

(4) The Scottish Ministers must publish any guidance issued by them under subsection (1) 
in such manner (including on the internet or by other electronic means) as they think fit. 

 
53 Crown application 

(1) Parts 1 and 2 and this Part bind the Crown. 

(2) The amendments and repeals of enactments made by schedule 7 bind the Crown to the 15 

same extent as the enactments amended or repealed. 

(3) Part 2 applies to Crown land with the following modifications. 

(4) Byelaws made by virtue of section 20 may apply to Crown land only if the appropriate 
authority consents. 

(5) No order may be made under section 23 or 30 in relation to Crown land unless the 20 

appropriate authority has consented to the making of the order. 

(6) An interest in Crown land, other than one held by or on behalf of the Crown, may be 
acquired under section 38, but only with the consent of the appropriate authority. 

(7) No contravention by the Crown of any provision made by or under Part 2 makes the 
Crown criminally liable; but the Court of Session may, on the application of any public 25 

body or office-holder having responsibility for enforcing that provision, declare 
unlawful any act or omission of the Crown which constitutes such a contravention. 

(8) Despite subsection (7), any provision made by or under Part 2 applies to persons in the 
public service of the Crown as it applies to other persons. 

(9) In this section “Crown land” means land an interest in which belongs to Her Majesty in 30 

right of the Crown, to an office-holder in the Scottish Administration or to a government 
department, or which is held in trust for Her Majesty for the purposes of the Scottish 
Administration or a government department. 

(10) In this section “the appropriate authority”, in relation to any land— 

(a) in the case of land belonging to Her Majesty in right of the Crown and forming 35 

part of the Crown Estate, means the Crown Estate Commissioners, 

(b) in the case of any other land belonging to Her Majesty in right of the Crown, 
means the office-holder in the Scottish Administration or, as the case may be, 
government department having the management of the land, 

(c) in the case of land belonging to an office-holder in the Scottish Administration or 40 

to a government department or held in trust for Her Majesty for the purposes of 
the Scottish Administration or a government department, means that office-holder 
or government department. 
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(11) It is for the Scottish Ministers to determine any question which arises as to who is the 
appropriate authority in relation to any land, and their decision is final. 

 
54 Ancillary provision 

The Scottish Ministers may by order make such incidental, supplemental, consequential, 
transitional, transitory or saving provision as they consider necessary or expedient for 5 

the purposes or in consequence of this Act. 

 
55 Minor and consequential amendments and repeals 

Schedule 7 sets out minor amendments and amendments and repeals consequential upon 
the provisions of this Act. 

 
56 Interpretation 10 

(1) In this Act— 

“the 1981 Act” means the Wildlife and Countryside Act 1981 (c.69), 

“Advisory Committee” has the meaning given in section 21(1), 

“amending order” has the meaning given in section 24(1), 

“biodiversity” has the same meaning as has “biological diversity” in the United 15 

Nations Environmental Programme Convention on Biological Diversity of 5 June 
1992 as amended from time to time (or in any United Nations Convention 
replacing that Convention), 

“excluded operation” has the meaning given in section 31(2), 

“interest”, in relation to land, means any right in or over land exercisable by virtue 20 

of the ownership of an interest in land, by virtue of a licence or agreement or by 
virtue of any other entitlement to occupy the land, and in particular includes 
sporting rights, 

“interested parties” is to be construed in accordance with section 49(2), 

“land management order” has the meaning given in section 29(2), 25 

“local authority” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c.39), 

“management agreement” means an agreement under— 

(a) section 16 (agreements for establishment of nature reserves) of the National 
Parks and Access to the Countryside Act 1949 (c.97), 30 

(b) section 49A (agreements to secure the conservation and enhancement, or to 
foster the understanding and enjoyment, of natural heritage) of the 
Countryside (Scotland) Act 1967 (c.86), or 

(c) section 15 (agreements for the purpose of conserving the natural features of 
areas of special scientific interest) of the Countryside Act 1968 (c.41), 35 

“natural feature” has the meaning given in section 3(1A), 

“nature conservation order” means an order under section 23(1), 

“operations” includes works and other activities, 

“operation requiring consent” has the meaning given in section 3(6), 
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“permission” includes authorisation, consent and any other type of permission 
(and “permit”, “permitted” and “permitting” are to be construed accordingly), 

“prohibited operation” has the meaning given in section 23(5), 

“protected natural feature” means a natural feature— 

(a) which is specified in an SSSI notification, or 5 

(b) by reason of which a nature conservation order has effect, 

“public body or office-holder” includes a statutory undertaker and any person 
exercising functions of a public nature, but does not include any court or any 
tribunal or body exercising the judicial power of the State, 

“relevant regulatory authority” has the meaning given in section 15(2), 10 

“revoking order” has the meaning given in section 24(1), 

“site management statement” has the meaning given in section 4(2), 

“site of special scientific interest” has the meaning given in section 3(5), 

“SNH” means Scottish Natural Heritage, 

“SSSI notification” has the meaning given in section 3(4), 15 

“statutory undertaker” means— 

(a) a person authorised by any enactment to carry on any railway, light 
railway, tramway, road transport, water transport, canal, inland navigation, 
dock, harbour, pier or lighthouse undertaking or any undertaking for the 
supply of water or hydraulic power, 20 

(b) the operator of a telecommunications code system (within the meaning of 
the Telecommunications Act 1984 (c.12)), 

(c) an airport operator (within the meaning of the Airports Act 1986 (c.31)) 
operating an airport to which Part V of that Act applies, 

(d) a gas transporter, within the meaning of Part I of the Gas Act 1986 (c.44), 25 

(e) a holder of a licence under section 6(1) of the Electricity Act 1989 (c.29),  

(f) Scottish Water, 

(g) the Civil Aviation Authority or a holder of a licence under Chapter I of Part 
I of the Transport Act 2000 (c.38) (to the extent that the person holding the 
licence is carrying out activities authorised by it), or 30 

(h) a universal postal service provider within the meaning of the Postal 
Services Act 2000 (c.26). 

(2) A reference in this Act to damaging a protected natural feature includes a reference to 
causing that natural feature to deteriorate. 

(3) A protected natural feature consisting of fauna is, for the purposes of this Act, to be 35 

treated as being damaged if it is disturbed or harassed to the extent that SNH or, if the 
land is not a site of special scientific interest, the Scottish Ministers— 

(a) no longer consider the land to which it relates to be of special interest by reason of 
that feature, or 

(b) consider the degree to which the land is of special interest by reason of that 40 

feature to have decreased significantly. 
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57 Short title and commencement 

(1) This Act may be cited as the Nature Conservation (Scotland) Act 2004. 

(2) This Act (except sections 52 and 54 and this section) comes into force on such day as 
the Scottish Ministers may by order appoint. 
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SCHEDULE 1 
(introduced by section 10) 

NOTIFICATIONS RELATING TO SITES OF SPECIAL SCIENTIFIC INTEREST: PROCEDURE 

Application of schedule 

1 This schedule applies to notifications given under sections 3(1), 5(1) and 9(1). 5 

 
Publication 

2 SNH must give notice describing the general effect of a notification to which this 
schedule applies— 

(a) in at least one local newspaper circulating in the area in which the land to which 
the notification relates is situated, and 10 

(b) in such other manner (including on the internet or by other electronic means) as 
SNH thinks fit. 

 
Content of notification 

4 A notification to which this schedule applies and the related notice under paragraph 2 
must— 15 

(a) name a place where a copy of the notification and each document and map which, 
by virtue of section 3(3) or 9(3), accompanies it may be inspected free of charge 
at all reasonable hours, 

(b) provide details of how to obtain, on payment of such reasonable charge (if any) as 
may be imposed by SNH, a copy of the notification or any such document or map, 20 

and 

(c) specify the period (not being less than 3 months from the date on which the 
notification is given) during which, and the manner in which, representations with 
respect to the notification may be made. 

 
Confirmation or withdrawal of notification 25 

5 SNH must, within— 

(a) the period of one year beginning with the date on which a notification to which 
this schedule applies was given, or 

(b) if that period is extended under paragraph 14, the period as so extended, 

after considering any representations made within the period specified in the 30 

notification, decide to confirm or withdraw the notification. 

6 If SNH does not give notice under paragraph 12 within the period mentioned in 
paragraph 5(a) or that period as extended, it is to be treated as having withdrawn the 
notification and as having given notice of that fact on the day on which the period 
expired. 35 
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Modification of notification 

7 SNH may confirm a notification to which this schedule applies with or without 
modifications; and the notice under paragraph 12 must specify the modifications (if any) 
which it has made. 

8 Such modifications must not have the effect of— 5 

(a) adding to the operations requiring consent specified in an SSSI notification, or 

(b) extending the area of a site of special scientific interest. 

9 Paragraph 8(a) does not prevent SNH from amending an SSSI notification by 
notification under section 7(3) before it gives notice under paragraph 12 in relation to 
the SSSI notification.  10 

 
Referral to Advisory Committee 

10 Where— 

(a) SNH has received a representation made within the period specified in the 
notification by virtue of paragraph 4(c), and 

(b) it is required by subsection (7) of section 21 to refer the matter to the Advisory 15 

Committee, 

 SNH must not confirm the notification unless it has complied with paragraphs (a) and 
(aa) of that subsection. 

 
Notice of decision to confirm or withdraw 

12 SNH must, as soon as practicable after making a decision under paragraph 5 give notice 20 

of it— 

(a) to the interested parties, and 

(b) in accordance with paragraph 2(a) and (b). 

13 Where a notice is given under paragraph 12(a) to a person who has made a 
representation in a case where the matter was referred to the Advisory Committee in 25 

pursuance of section 21(7), the notice must be accompanied by a copy of any advice 
given by the Advisory Committee in that regard. 

 
Extension of period during which notification is to be confirmed or withdrawn 

14 SNH may extend or further extend the period mentioned in paragraph 5(a) by such 
period— 30 

(a) in a case where a matter has been referred to the Advisory Committee, as it thinks 
fit, 

(b) in any other case, as may be agreed with every owner and occupier of land within 
the site of special scientific interest. 

15 The period mentioned in paragraph 5(a) may not be extended under paragraph 14(a) 35 

beyond the date which is 18 months after the date on which a notification to which this 
schedule applies was given. 
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16 Agreement is obtained for the purposes of paragraph 14(b) if SNH, not less than 28 days 

before the expiry of the period to be extended or further extended, gives notice of the 
proposed extension or further extension to every owner and occupier of land within the 
site of special scientific interest and— 

(a) every such person consents to the extension, or 5 

(b) no reasonable objection by any such person to the extension is received by SNH 
within 28 days of the date on which the notice was given. 

17 Where SNH extends or further extends the period mentioned in paragraph 5(a) it must 
give notice of the extension, or further extension, to the interested parties. 

 

SCHEDULE 2 10 

(introduced by section 25) 

NATURE CONSERVATION ORDERS AND RELATED ORDERS: PROCEDURE 

Application of schedule 

1 This schedule applies to nature conservation orders, amending orders and revoking 
orders. 15 

 
Consultation 

2 Before making an order to which this schedule applies the Scottish Ministers must— 

(a) consult SNH on the proposed order, and 

(b) have regard to any representations made by SNH. 

 
Notification 20 

3 The Scottish Ministers must, as soon as practicable after making an order to which this 
schedule applies, give notice of it— 

(a) to the interested parties, 

(b) in at least one local newspaper circulating in the area in which the land to which 
the order relates is situated, and 25 

(c) in such other manner (including on the internet or by other electronic means) as 
they think fit. 

4 The notice must— 

(a) set out the order or describe its general effect and, in either case, state whether it 
has taken effect, 30 

(b) where the notice does not set out the order— 

(i) name a place where a copy of it may be inspected free of charge at all 
reasonable hours, and 

(ii) provide details of how to obtain, on payment of such reasonable charge (if 
any) as may be imposed by the Scottish Ministers, a copy of it, and 35 
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(c) where the notice is given in respect of a nature conservation order or an amending 
order, specify the period (not being less than 3 months from the date on which the 
notice is given) during which, and the manner in which, representations with 
respect to the order may be made.  

 
Confirmation of nature conservation orders and amending orders 5 

5 The Scottish Ministers must, within— 

(a) the period of one year beginning with the date on which a nature conservation 
order or amending order is made, or 

(b) if that period is extended under paragraph 12, the period as so extended, 

after considering any representations made within the period specified in the notice and 10 

the report of any person appointed under paragraph 10 to hold an inquiry or to hear 
representations, decide either to confirm or not to confirm the order. 

6 The Scottish Ministers may confirm the order with or without modifications; and the 
notice given under paragraph 8 of the decision to confirm must specify the 
modifications (if any) which they have made. 15 

7 Such modifications must not extend the area of land to which a nature conservation 
order relates. 

8 The Scottish Ministers must, as soon as practicable after making a decision under 
paragraph 5, give notice of it in accordance with paragraph 3(a) to (c). 

9 An order which is confirmed with modifications has effect, from the giving of notice 20 

under paragraph 8 of the decision to confirm, in its modified form.  

 
Inquiry or other opportunity to be heard 

10 If any representation made during the period specified in the notice is not withdrawn 
during the period mentioned in paragraph 5(a), or that period as extended, the Scottish 
Ministers must— 25 

(a) cause a local inquiry to be held, or 

(b) give the person who made the representation an opportunity of being heard by a 
person appointed by the Scottish Ministers for the purpose. 

11 Subsections (4) to (8) (which relate to the giving of evidence at, and defraying the cost 
of, local inquiries) of section 210 of the Local Government (Scotland) Act 1973 (c.65) 30 

apply in relation to any inquiry held under paragraph 10(a) as they apply in relation to a 
local inquiry which is caused to be held under subsection (1) of that section. 

 
Extension of period 

12 The Scottish Ministers may, with the agreement (obtained in accordance with paragraph 
13) of every owner and occupier of land to which the order relates, extend or further 35 

extend the period mentioned in paragraph 5(a) by such period as may be agreed with 
those persons. 

13 Agreement is obtained for the purposes of paragraph 12 if the Scottish Ministers, not 
less than 28 days before the expiry of the period to be extended or further extended, give 
notice of the proposed extension or further extension to every owner and occupier of 40 

land to which the order relates and— 
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(a) every such person consents to the extension, or 

(b) no reasonable objection by any such person to the extension is received by the 
Scottish Ministers within 28 days of the date on which the notice was given. 

14 Where the Scottish Ministers extend or further extend the period mentioned in paragraph 
5(a) they must give notice of the extension, or further extension, to the interested parties. 5 

 
Recording or registration of orders 

15 An order to which this schedule applies and a notice under paragraph 8 must be 
recorded in the General Register of Sasines or registered in the Land Register of 
Scotland as appropriate. 

 

SCHEDULE 3 10 

(introduced by section 33) 

LAND MANAGEMENT ORDERS AND RELATED ORDERS: PROCEDURE 

Notification of proposals for land management order 

1 SNH must— 

(a) give a copy of a proposal under section 29(2) for a land management order and the 15 

map accompanying it to every owner and occupier of land to which the proposal 
relates, 

(b) give notice explaining the general effect of the proposed land management order 
to each of the other interested parties, and 

(c) provide the Scottish Ministers with— 20 

(i) the name and address of each of the interested parties, and 

(ii) such other information as SNH thinks fit in relation to the proposal. 

2 SNH must also arrange for notification of the proposal to be published— 

(a) in at least one local newspaper circulating in the area in which the land to which 
the proposal relates is situated, and 25 

(b) in such other manner (including on the internet or by other electronic means) as 
SNH thinks fit. 

3 A notification under paragraph 1 or 2 must— 

(a) name a place where a copy of the proposal and the map which accompanies it may 
be inspected free of charge at all reasonable hours, 30 

(b) provide details of how to obtain, on payment of such reasonable charge (if any) as 
may be imposed by SNH, a copy of the proposal or map, 

(c) specify the manner in which representations with respect to the proposal may be 
made to the Scottish Ministers. 

4 Such representations may be made at any time— 35 

(a) during the period of three months beginning on the date on which the notice under 
paragraph 1(b) is given, or 

(b) if that period is extended under paragraph 5, during that period as extended. 
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5 The Scottish Ministers may, on the application of any person or of their own accord, 

extend the period mentioned in paragraph 4(a) by such further period of up to 3 months 
as they think fit by giving notice of the extension, at any time before the expiry of the 
period so mentioned, to the persons to whom a copy proposal or a notice was given 
under paragraph 1(a) or (b). 5 

 
Power to require disclosure of information 

6 The Scottish Ministers may give notice to— 

(a) SNH, or 

(b) any person to whom SNH has given a copy proposal or a notice under paragraph 
1(a) or (b), 10 

requiring SNH or the person to provide the Scottish Ministers, at a time and place and in 
the form and manner specified in the notice, with such document or other information 
relating to the proposal as may be specified in the notice. 

7 Paragraph 6 does not authorise the Scottish Ministers to require the disclosure of 
anything which a person would be entitled to refuse to disclose on grounds of 15 

confidentiality in proceedings in the Court of Session. 

8 Any person who— 

(a) refuses or fails, without reasonable excuse, to do anything required of the person 
by a notice given under paragraph 6, or 

(b) intentionally alters, suppresses or destroys a document containing any information 20 

which that person has been required by such a notice to produce, 

is guilty of an offence. 

9 Any person guilty of an offence under paragraph 8 is liable on summary conviction to a 
fine not exceeding level 5 on the standard scale. 

 
Withdrawal of proposal 25 

10 SNH may, at any time before the Scottish Ministers decide whether to make a land 
management order on a proposal under section 29(2), withdraw the proposal by giving 
notice to each person to whom it gave a copy proposal or a notice under paragraph 1(a) 
or (b). 

 
Notification of decision on orders 30 

11 The Scottish Ministers must publish a decision under section 30(1) or 32(3)— 

(a) in at least one local newspaper circulating in the area in which the land to which 
the order relates is situated, and 

(b) in such other manner (including on the internet or by other electronic means) as 
they think fit. 35 

12 The Scottish Ministers must also give notice of their decision to the interested parties. 

13 Such a notice must specify— 

(a) the Scottish Ministers’ reasons for making their decision, 
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(b) if they have decided to make a land management order other than in the manner 

proposed by SNH, the manner in which the order made differs from the order 
proposed, 

(c) if they have decided to amend the order, the amendments to be made to the land 
management order, and 5 

(d) the circumstances in which an appeal may be made under section 34(1) against 
their decision. 

 
Recording or registration of orders 

14 A land management order, and any order under section 32(3) amending or revoking a 
land management order, must be recorded in the General Register of Sasines or 10 

registered in the Land Register of Scotland as appropriate. 

 

SCHEDULE 4 
(introduced by section 44) 

POWERS OF ENTRY OF AUTHORISED PERSONS: FURTHER PROVISION 

Notice of entry to occupied land 15 

1 (1) A person authorised under section 44 to enter any land may not demand admission as of 
right to any land which is occupied unless— 

(a) the entry is for the purpose mentioned in subsection (1)(f) of that section, 

(b) the entry is for the purpose mentioned in subsection (1)(h) or (k) of that section 
and at least 14 days’ notice of the intended entry has been given, or 20 

(c) the entry is for any other purpose mentioned in subsection (1) or (2) of that section 
and at least 24 hours’ notice of the intended entry has been given. 

(2) Any such notice must be given to the occupier and, where practicable, to the owner of 
the land. 

 
Warrant for entry 25 

2 (2) If a sheriff or justice of the peace is satisfied, by evidence on oath, that there are 
reasonable grounds for a person authorised by SNH or, as the case may be, the Scottish 
Ministers to enter any land (other than a dwelling or lockfast premises) for any of the 
purposes mentioned in section 44(1) and (2) and that— 

(a) admission to the land has been refused, 30 

(b) such refusal is reasonably apprehended, 

(c) the land is unoccupied, 

(d) the occupier is temporarily absent from the land, or 

(e) an application for admission to the land would defeat the object of the proposed 
entry, 35 

the sheriff or justice may grant a warrant authorising the person to enter the land, if 
necessary using reasonable force. 
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(3) A sheriff or justice must not grant a warrant under sub-paragraph (2) by virtue only of 
being satisfied that a condition specified in sub-paragraph (2)(a) or (b) is fulfilled unless 
the sheriff or justice is satisfied that— 

(a) notice of the intended entry has been given in accordance with sub-paragraph 
(1)(b) or (c) of paragraph 1, or 5 

(b) such notice is not, by virtue of sub-paragraph (1)(a) of that paragraph, required. 

(4) A warrant under this schedule continues in force until the purpose for which the entry is 
required has been satisfied or, if earlier, the expiry of such period as the warrant may 
specify. 

 
Evidence of authority 10 

3 A person authorised under section 44 or by a warrant granted under this schedule to 
enter any land must, if required to do so by the occupier or anyone acting on the 
occupier’s behalf, produce evidence of the person’s authority. 

 
Supplementary powers 

4 (1) A person who enters any land in the exercise of any power conferred by section 44— 15 

(a) may— 

(i) be accompanied by any other persons, and 

(ii) take any machinery, other equipment or materials on to the land, 

for the purpose of assisting the person in the exercise of that power, 

(b) take samples of any articles or substances found there and remove the samples 20 

from the land. 

(2) A power specified in sub-paragraph (1)(a) or (b) which is exercisable under a warrant is 
subject to the terms of the warrant. 

 
Duty to secure land 

5 A person leaving any land which has been entered in exercise of a power conferred by 25 

section 44, being either unoccupied land or land from which the occupier is temporarily 
absent, must leave it as effectively secured against unauthorised entry as the person 
found it. 

 
Compensation 

6 (1) SNH or, as the case may be, the Scottish Ministers must compensate any person who 30 

has sustained damage by reason of— 

(a) the exercise by a person authorised by SNH or, as the case may be, the Scottish 
Ministers of any powers conferred on the person by section 44, or 

(b) the failure of a person so authorised to perform the duty imposed by paragraph 5, 

unless the damage is attributable to the fault of the person who sustained it. 35 

(2) Any dispute as to a person’s entitlement to compensation under this paragraph, or as to 
the amount of such compensation, is to be determined by arbitration. 

871



46 Nature Conservation (Scotland) Bill 
Schedule 5—Part 2: transitional arrangements 

 
 

SCHEDULE 5 
(introduced by section 50) 

PART 2: TRANSITIONAL ARRANGEMENTS 

Interpretation 

1 In this schedule “the relevant day” means the day on which paragraph 3 of schedule 7 5 

comes into force. 

 
Notifications under the 1981 Act 

2 Paragraph 3 applies in relation to each notification given under section 28(1) of the 1981 
Act (an “existing notification”) which— 

(a) has effect immediately before the relevant day, and 10 

(b) where the notification was— 

(i) given after the coming into force of the Wildlife and Countryside 
(Amendment) Act 1985 (c.31), and 

(ii) not preceded by a notice given under section 28(2) of the 1981 Act (as 
originally enacted) during the 6 months immediately preceding the coming 15 

into force of that Act of 1985, 

has been confirmed by notice under section 28(4A)(b) of the 1981 Act. 

3 Where this paragraph applies in relation to an existing notification— 

(a) the notification is to be treated as an SSSI notification given, and confirmed by 
SNH under paragraph 5 of schedule 1 to this Act, on the day on which this 20 

paragraph first applies in relation to the notification, 

(b) any operation specified in the notification in pursuance of section 28(4)(b) of the 
1981 Act is to be treated, in relation to it, as an operation requiring consent, 

(c) any written notice given in relation to the notification for the purposes of section 
28(5)(a) of the 1981 Act during the period of 4 months immediately prior to the 25 

day on which this paragraph first applies in relation to the notification is, unless 
SNH has given written intimation to the person who gave the notice of its refusal 
to consent to the operation specified in it, to be treated as an application under 
section 16(2) of this Act, and 

(d) SNH is to be treated as having given its written consent on an application under 30 

section 16(2) of this Act to the carrying out of an operation which is, by virtue of 
sub-paragraph (b), to be treated as an operation requiring consent if SNH has, on 
or before the day on which this paragraph first applies in relation to the 
notification, given its written consent to the carrying out of the operation. 

4 SNH must, as soon as practicable after paragraph 3 first applies in relation to an existing 35 

notification— 

(a) prepare a site management statement in respect of the land to which the 
notification relates, or 

(b) adopt an existing statement which provides guidance of the type described in 
section 4(2)(a) in relation to the notification as the site management statement in 40 

respect of that land. 
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5 SNH may, despite subsection (2) of section 6, carry out at such time as it thinks fit the 

first review under subsection (1)(b) of that section of an operation which is, by virtue of 
paragraph 3(b), to be treated as an operation requiring consent. 

6 A permission to carry out an operation specified in an existing notification given before 
paragraph 3 first applies to the notification is not to be treated as having been given in 5 

accordance with section 15. 

7 Where paragraph 3 does not, by virtue of paragraph 2(b), apply in relation to an existing 
notification— 

(a) sections 28 and 51 of the 1981 Act, and 

(b) section 12 of the Natural Heritage (Scotland) Act 1991 (c.28), 10 

continue, despite the repeal of those provisions by paragraphs 3 and 6 of schedule 7, to 
have effect in relation to the existing notification until it is confirmed by notice under 
section 28(4A)(b) of the 1981 Act or ceases to have effect. 

 
Notifications under the 1949 Act 

8 Paragraph 3 does not apply in relation to any notification given under section 23 of the 15 

National Parks and Access to the Countryside Act 1949 (c.97) (a “1949 Act 
notification”). 

9 Land in respect of which a 1949 Act notification has been given is, where that 
notification— 

(a) has, by virtue of section 28(13) of the 1981 Act, effect as if given under section 20 

28(1)(a) of the 1981 Act, and 

(b) has effect immediately before the relevant day, 

to be treated as a site of special scientific interest for the purposes of section 12 of this 
Act. 

10 SNH may revoke a 1949 Act notification by giving notice of that fact to the interested 25 

parties. 

 
Orders under section 29 of the 1981 Act 

11 (1) Each order made under section 29 of the 1981 Act— 

(a) which was made before the relevant day, and 

(b) in respect of which notice has been given under paragraph 6 of Schedule 11 to the 30 

1981 Act of a decision to confirm it, 

is to be treated as a nature conservation order made, and confirmed under paragraph 5 of 
schedule 2, on that day. 

(2) Section 29 of, and Schedule 11 to, the 1981 Act continue, despite the repeal of those 
provisions by paragraph 3 of schedule 7, to have effect in relation to an order under 35 

section 29 of the 1981 Act which is not, by virtue of sub-paragraph (1)(b), to be treated 
as a nature conservation order until notice is given under paragraph 6 of Schedule 11 to 
the 1981 Act in respect of it. 
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(3) An order made under section 29 of the 1981 which is not, by virtue of sub-paragraph 

(1)(b), to be treated as a nature conservation order may, despite the provisions of 
Schedule 11 to the 1981 Act, be revoked with immediate effect by order made by the 
Scottish Ministers. 

 
Registers of notifications: transitory provisions 5 

12 (1) This paragraph has effect until the day on which section 22(1) comes into force. 

(2) SNH must compile and maintain, in respect of each planning authority, a register 
containing— 

(a) copies of each SSSI notification which relates wholly or partly to land situated 
within the district of the authority, 10 

(b) copies of all— 

(i) notifications given under section 5(1), 6(5), 7(3), 8(1) or 9(1), 

(ii) notices given under paragraph 12 or 17 of schedule 1, 

in relation to the SSSI notification, and 

(c) such other information as SNH considers appropriate in relation to the SSSI 15 

notification. 

(3) Each planning authority must keep a copy of the register relating to its district available 
at its principal office for public inspection free of charge, and may similarly keep, at 
such of its other offices as it thinks fit, a copy of such part of the register as appears to it 
to relate to the area in which the office is situated. 20 

(4) A register maintained under sub-paragraph (2) and a copy of all or part of a register kept 
under sub-paragraph (3) may be in electronic form. 

13 Any notification, plan or notice which, immediately before the relevant day, was 
included in— 

(a) a register of notifications in respect of a planning authority maintained under 25 

subsection (12) of section 28 of the 1981 Act, or 

(b) a copy of that register, or of part of it, kept under subsection (12B) of that section, 

is to be treated as included in the corresponding register maintained under sub-paragraph 
(2) of paragraph 12 or, as the case may be, the corresponding copy register or part kept 
under sub-paragraph (3) of that paragraph. 30 

 

SCHEDULE 6 
(introduced by section 51) 

PROTECTION OF WILDLIFE 

Wildlife and Countryside Act 1981 (c.69) 

1 The 1981 Act is amended as follows. 35 

 
Protection of birds: offences 

2 (1) Section 1 (protection of wild birds etc.) is amended as follows. 

(2) In subsection (1)— 
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(a) after “intentionally” insert “or recklessly”, 

(b) in paragraph (b), for “or destroys” substitute “, destroys or otherwise interferes 
with”, 

(c) after paragraph (b) insert— 

“(ba) at any other time takes, damages, destroys or otherwise interferes with 5 

any nest habitually used by any wild bird included in Schedule A1;”, 

(bb) obstructs or prevents any wild bird from using its nest;”. 

(3) In subsection (3)— 

(a) in paragraph (a), after “taken”, where second occurring, insert “at or from a place 
in Scotland”, 10 

(b) the word “or” at the end of that paragraph is repealed, 

(c) in paragraph (b), after “sold” insert “at a place in Scotland”, 

(d) after that paragraph insert “; or 

(c) that the bird, egg or other thing in his possession or control had been 
killed at, taken from or sold at a place outwith Scotland and— 15 

(i) that the act of killing, taking or sale would not, if it had been 
committed in Scotland, have been in contravention of the relevant 
provisions; or 

(ii) that the bird, egg or other thing had been brought from the place 
where it was killed, taken or sold in accordance with the relevant 20 

regulations.”, 

(e) the words from “and”, where first occurring, to the end of the subsection are 
repealed. 

(4) After that subsection insert— 

“(3A) In subsection (3)— 25 

 “the relevant provisions” means such of the provisions of— 

(a) the Protection of Birds Acts 1954 to 1967 and orders made under 
those Acts, and 

(b) this Part and orders made under it, 

as were in force at the time when the bird or egg was killed or taken or, 30 

as the case may be, the bird, egg or other thing was sold, 

 “the relevant regulations” means— 

(a) Council Regulation 338/97/EC on the protection of species of wild 
fauna and flora by regulating trade, and 

(b) Commission Regulation 1808/2001/EC on the implementation of 35 

that Council Regulation, 

as amended from time to time (or any Community instrument replacing 
either of them).” 

(5) In subsection (5), after “intentionally” insert “or recklessly”. 

(6) After that subsection insert— 40 
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“(5A) Subject to the provisions of this Part, any person who intentionally or 

recklessly disturbs any wild bird included in Schedule 1 which leks while it is 
doing so shall be guilty of an offence. 

(5AB)Subject to the provisions of this Part, any person who intentionally or 
recklessly harasses any wild bird included in Schedule 1A shall be guilty of an 5 

offence. 

(5B) Subject to the provisions of this Part, any person who knowingly causes or 
permits to be done an act which is made unlawful by any of the foregoing 
provisions of this section shall be guilty of an offence.” 

3 In section 2 (exceptions to offences against wild birds etc.)— 10 

(a) subsection (2) is repealed, 

(b) in subsection (3), for “Subsections (1) and (2)” substitute “Subsection (1)”. 

4 In section 3 (areas in which wild birds are given special protection)— 

(a) in subsection (1)(a), after “intentionally” insert “or recklessly”, 

(b) subsection (2) is repealed. 15 

5 (1) Section 4 (exceptions to offences against wild birds etc.) is amended as follows. 

(2) In subsection (2), in paragraph (c), for the words from “if” to the end substitute “(“an 
unlawful act”) if he shows that each of the conditions specified in subsection (2A) was 
satisfied in relation to the carrying out of the unlawful act.” 

(3) After that subsection insert— 20 

“(2A) Those conditions are— 

(a) that the unlawful act was the incidental result of a lawful operation or 
other activity; 

(b) that the person who carried out the lawful operation or other activity— 

(i) took reasonable precautions for the purpose of avoiding carrying 25 

out the unlawful act; or 

(ii) did not foresee, and could not reasonably have foreseen, that the 
unlawful act would be an incidental result of the carrying out of 
the lawful operation or other activity; and 

(c) that the person who carried out the unlawful act took, immediately upon 30 

the consequence of that act becoming apparent to the person, such steps 
as were reasonably practicable in the circumstances to minimise the 
damage or disturbance to the wild bird, nest or, as the case may be, egg 
in relation to which the unlawful act was carried out.” 

(4) In subsection (4), for “(3)(c)” substitute “(3)”. 35 

(5) In subsection (5)— 

(a) for “(3)(c)” substitute “(3)”, 

(b) for “paragraph” substitute “subsection”. 

(6) In subsection (6), for “(3)(c)” substitute “(3)”. 

6 In section 5 (prohibition of certain methods of killing or taking wild birds)— 40 

(a) in subsection (1)(a), for “calculated” substitute “likely”, 
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(b) paragraphs (a) and (b) of subsection (5) are repealed. 

7 In section 7(3) (prohibition on possessing certain birds)— 

(a) the word “or” at the end of paragraph (a) is repealed, 

(b) after paragraph (b) insert “; or 

(c) any offence under the Control of Trade in Endangered Species 5 

(Enforcement) Regulations 1997 (S.I. 1997/1372) relating to birds (other 
than an offence under Regulation 9 of those Regulations)”. 

 
Protection of animals: offences 

8 (1) Section 9 (protection of certain wild animals) is amended as follows. 

(2) In subsection (1), after “intentionally” insert “or recklessly”. 10 

(3) In subsection (3)— 

(a) in paragraph (a), after “taken”, where second occurring, insert “at or from a place 
in Scotland”, 

(b) the word “or” at the end of that paragraph is repealed, 

(c) in paragraph (b), after “sold” insert “at a place in Scotland”, 15 

(d) after paragraph (b) insert “; or 

(c) that the animal or other thing in his possession or control had been killed 
at, taken from or sold at a place outwith Scotland and— 

(i) that the act of killing, taking or sale would not, if it had been 
committed in Scotland, have been in contravention of the relevant 20 

provisions; or 

(ii) that the animal or other thing had been brought from the place 
where it was killed, taken or sold in accordance with the relevant 
regulations.”, 

(e) the words from “and”, where first occurring, to the end of the subsection are 25 

repealed. 

(4) After that subsection insert— 

“(3A) In subsection (3)— 

 “the relevant provisions” means such of the provisions of the 
Conservation of Wild Creatures and Wild Plants Act 1975 (c.48) and this 30 

Part as were in force at the time when the animal was killed or taken or, 
as the case may be, the animal or other thing was sold, and 

 “the relevant regulations” means— 

(a) Council Regulation 338/97/EC on the protection of species of wild 
fauna and flora by regulating trade, and 35 

(b) Commission Regulation 1808/2001/EC on the implementation of 
that Council Regulation, 

as amended from time to time (or any Community instrument replacing 
either of them).” 

(5) In subsection (4), after “intentionally” insert “or recklessly”. 40 
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(6) After that subsection insert— 

“(4A) Subject to the provisions of this Part, any person who, intentionally or 
recklessly, disturbs or harasses any wild animal included in Schedule 5 as a— 

(a) dolphin, whale or porpoise (cetacea); or 

(b) basking shark (cetorhinus maximus), 5 

 shall be guilty of an offence.” 

(7) After subsection (5) insert— 

“(5A) Subject to the provisions of this Part, any person who knowingly causes or 
permits to be done an act which is made unlawful by any of the foregoing 
provisions of this section (other than subsection (5)(b)) shall be guilty of an 10 

offence.” 

(8) In subsection (6), after “(5)(a)” insert “or for an offence under subsection (5A) relating 
to an act which is mentioned in subsection (1), (2) or (5)(a)”. 

9 In section 10 (exceptions to offences against wild animals)— 

(a) in subsection (3), in paragraph (c), for the words from “if” to the end substitute 15 

“(“an unlawful act”) if he shows— 

(i) that each of the conditions specified in subsection (3A) was 
satisfied in relation to the carrying out of the unlawful act, or 

(ii) that the unlawful act was carried out in relation to an animal bred 
and, at the time the act was carried out, lawfully held in 20 

captivity.”, 

(b) after that subsection insert— 

“(3A) Those conditions are— 

(a) that the unlawful act was the incidental result of a lawful operation or 
other activity; 25 

(b) that the person who carried out the lawful operation or other activity— 

(i) took reasonable precautions for the purpose of avoiding carrying 
out the unlawful act; or 

(ii) did not foresee, and could not reasonably have foreseen, that the 
unlawful act would be an incidental result of the carrying out of 30 

the lawful operation or other activity; and 

(c) that the person who carried out the unlawful act took, immediately upon 
the consequence of that act becoming apparent to the person, such steps 
as were reasonably practicable in the circumstances to minimise the 
damage or disturbance to the wild animal, or the damage or obstruction 35 

to the structure or place, in relation to which the unlawful act was carried 
out.”, 

(c) after subsection (6) insert— 

“(6A) An authorised person shall not be entitled to rely on the defence provided by 
subsection (4) as respects any action taken at any time unless he notified the 40 

Scottish Ministers as soon as reasonably practicable after that time that he had 
taken the action.” 
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10 (1) Section 11 (prohibition of certain methods of killing or taking wild animals) is amended 

as follows. 

(2) In subsection (1)(a)— 

(a) after “position” insert “or otherwise uses”, 

(b) for the words from “which” to the end of the paragraph substitute “or a snare of 5 

any other type specified in an order made by the Scottish Ministers”. 

(3) After that paragraph insert— 

“(aa) sets in position or otherwise uses any other type of snare which is either 
of such a nature or so placed (or both) as to be calculated to cause 
unnecessary suffering to any animal coming into contact with it;”. 10 

(4) In subsection (1)(b), for the words from “wild” to “aforesaid,” substitute “animal”. 

(5) In subsection (2)(a), for “calculated” substitute “likely”. 

(6) For subsection (3) substitute— 

“(3) Any person who sets a snare in position or who knowingly causes or permits a 
snare to be so set must, while it remains in position, inspect it or cause it to be 15 

inspected at least once every day at intervals of no more than 24 hours. 

(3A) Any person who, while carrying out such an inspection, finds an animal caught 
by the snare being inspected must, during the course of the inspection, release 
or remove the animal (whether live or dead). 

(3B) Subject to the provisions of this Part, any person who— 20 

(a) without reasonable excuse, contravenes subsection (3), or 

(b) contravenes subsection (3A), 

 shall be guilty of an offence. 

(3C) Subject to the provisions of this Part, any person who— 

(a) is, without reasonable excuse, in possession of; or 25 

(b) sells, or offers or exposes for sale, 

 a snare which is capable of operating as a self-locking snare or a snare of any 
other type specified in an order under subsection (1)(a) shall be guilty of an 
offence. 

(3D) Subject to the provisions of this Part, any person who, without reasonable 30 

excuse— 

(a) while on any land, has in his possession any snare without the 
authorisation of the owner or occupier of the land; or 

(b) sets any snare in position on any land without the authorisation of the 
owner or occupier of the land, 35 

 shall be guilty of an offence. 

(3E) Subject to the provisions of this Part, any person who uses a snare otherwise 
than in accordance with such requirements as may be specified in an order 
made by the Scottish Ministers, or who knowingly causes or permits any other 
person to do so, shall be guilty of an offence.” 40 

(7) After subsection (4) insert— 
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“(4A) The Scottish Ministers may by order specify— 

(a) criteria which articles of a type referred to in subsections (1) to (3E) 
must meet to be treated as articles of that type for the purposes of those 
subsections, 

(b) circumstances in which articles of that type are to be treated as having 5 

been set or used in a manner which constitutes an offence under those 
subsections.” 

(8) In subsection (5), for “(1)(b) or (c)” substitute “(1)(c)”. 

 
Protection of plants: offences 

11 (1) Section 13 (protection of wild plants) is amended as follows. 10 

(2) In subsection (1)(a)— 

(a) after “intentionally” insert “or recklessly”, 

(b) after “destroys” insert “— 

(i)”,  

(c) at the end insert— 15 

“(ii) any seed or spore attached to any such wild plant; or”. 

(3) In subsection (1)(b), after “intentionally” insert “or recklessly”. 

(4) In subsection (3), for the words from “if” to the end substitute “(“an unlawful act”) if he 
shows— 

(a) that the unlawful act was the incidental result of a lawful operation or 20 

other activity; 

(b) that the person who carried out the lawful operation or other activity— 

(i) took reasonable precautions for the purpose of avoiding carrying 
out the unlawful act; or 

(ii) did not foresee, and could not reasonably have foreseen, that the 25 

unlawful act would be an incidental result of the carrying out of 
the lawful operation or other activity; and 

(c) that the person who carried out the unlawful act took, immediately upon 
the consequence of that act becoming apparent, such steps as were 
reasonably practicable in the circumstances to minimise the damage to 30 

the wild plant in relation to which the unlawful act was carried out.” 

(5) After that subsection insert— 

“(3A) Subject to the provisions of this Part, any person who knowingly causes or 
permits to be done an act which is made unlawful by any of the foregoing 
provisions of this section shall be guilty of an offence.” 35 

(6) In subsection (4), after “(2)(a)” insert “or for an offence under subsection (3A) relating 
to an act which is mentioned in subsection (2)(a)”. 

 
Non-native species 

11A In section 14 (prohibition on introducing new species)— 
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(a) in subsection (1)(b), for the words from “included” to “9” substitute “a hybrid of 
any animal of that kind”, 

(b) after subsection (1) insert— 

“(1A) Subject to the provisions of this Part, if any person releases or allows to escape 
from captivity any animal which is— 5 

(a) included in Part I of Schedule 9; or 

(b) a hybrid of any animal included in that Part, 

 he shall be guilty of an offence.”, 

(c) in subsection (2)— 

(i) after “is” insert — 10 

“(a)”, 

(ii) after “9” insert “; or 

(b) a hybrid of any plant included in that Part”. 

11B After section 14 insert— 

“14ZA Prohibition on sale etc. of certain animals or plants  15 

(1) This section applies to— 

(a) any animal of a type mentioned in subsection (1) or (1A) of section 14 
specified in an order made by the Scottish Ministers for the purposes of 
this section; and 

(b) any plant— 20 

(i) which does not ordinarily grow in Great Britain in a wild state or 
which is a hybrid of such a plant, or 

(ii) of a type mentioned in subsection (2) of section 14; 

 specified in such an order. 

(2) Subject to the provisions of this Part, any person who— 25 

(a) sells, offers or exposes for sale or has in the person’s possession or 
transports for the purpose of sale any animal or plant to which this 
section applies; or 

(b) publishes or causes to be published any advertisement likely to be 
understood as conveying that the person buys or sells, or intends to buy 30 

or sell, any such animal or plant, 

 is guilty of an offence. 

(3) An order under subsection (1) may specify particular types of animals or 
plants— 

(a) subject to such exceptions; 35 

(b) only at such times of the year; 

(c) only in relation to such areas, 

 as the order may specify. 
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14A Guidance: non-native species 

(1) The Scottish Ministers may issue guidance (or approve guidance issued by 
others) for the purpose of providing persons with recommendations, advice and 
information regarding— 

(a) any animal of a type mentioned in subsection (1) or (1A) of section 14, 5 

(b) any plant of a type mentioned in subsection (2) of that section or 
specified in an order under section 14(ZA)(1)(b)(i), 

 and may issue revisions of any guidance issued by them (or approve revisions 
of guidance issued by others). 

(2) A person who fails to comply with any guidance issued or approved under 10 

subsection (1) is not by reason only of that failure liable in any criminal or civil 
proceedings. 

(3) But any such guidance is admissible in evidence in such proceedings and a 
court may take account of any failure to comply with it in determining any 
questions in the proceedings.” 15 

 
Miscellaneous 

12 After section 15 insert— 

“15A Possession of pesticides 

(1) Any person who is in possession of any pesticide containing one or more 
prescribed active ingredient shall be guilty of an offence. 20 

(2) A person shall not be guilty of an offence under subsection (1) if the person 
shows that the possession of the pesticide was for the purposes of doing 
anything in accordance with— 

(a) any regulations made under section 16(2) of the Food and Environment 
Protection Act 1985 (c.48), or 25 

(b) the Biocidal Products Regulations 2001 (S.I. 2001/880) or any 
regulations replacing those regulations. 

(3) In this section— 

 “pesticide” has the meaning given in the Food and Environment 
Protection Act 1985 (c.48), and 30 

 “prescribed active ingredient” means an ingredient of a pesticide which 
fits it for use as such and which is of a type prescribed by order made by 
the Scottish Ministers.” 

13 In section 16 (power to grant licences)— 

(a) in subsection (2)(b), the words from “or,” to “egg”, where second occurring, are 35 

repealed, 

(b) in subsection (3)— 

(i) for “and (4)” substitute “, (4) and (4A)”, 

(ii) for “and (2)” substitute “, (2) and (3C)(a)”, 

(iii) in paragraph (a), after “scientific” insert “, research”, 40 
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(iv) in paragraph (c), after “conserving” insert “wild birds,”, 

(v) after that paragraph insert— 

“(ca) for the purpose of conserving any area of natural habitat;”, 

(ba) in subsection (4), for “section 14” substitute “sections 14 and 14ZA”, 

(c) after subsection (4) insert— 5 

“(4A) The appropriate authority shall not grant a licence under subsection (4) 
permitting anything to be done in contravention of section 6(1) or (2) unless it 
is satisfied that there is no other satisfactory solution.” 

14 In section 19 (enforcement)— 

(a) in subsection (1)(b)— 10 

(i) at beginning insert “search for,”, 

(ii) for the words “have in his possession” substitute “may have used, or may 
have or have had in his possession,”, 

(iii) after “found” insert “in or”, 

(b) in subsection (2)— 15 

(i) after “committing” insert “or has committed”, 

(ii) for “dwelling-house” substitute “dwelling or lockfast premises”, 

(c) in subsection (3)— 

(i) for “information” substitute “evidence”, 

(ii) for the words from “(with” to “premises” in the second place where it 20 

occurs substitute “to enter those premises, if necessary using reasonable 
force, and search them”, 

(d) after subsection (3) insert— 

“(4) A warrant under subsection (3) continues in force until the purpose for which 
the entry is required has been satisfied or, if earlier, the expiry of such period 25 

as the warrant may specify. 

(5) A constable authorised by virtue of this section to enter any land must, if 
required to do so by the occupier or anyone acting on the occupier’s behalf, 
produce evidence of the constable’s authority. 

(6) A constable who enters any land in the exercise of a power conferred by this 30 

section— 

(a) may— 

(i) be accompanied by any other persons, and 

(ii) take any machinery, other equipment or materials on to the land, 

 for the purpose of assisting the constable in the exercise of that power, 35 

(b) may take samples of any articles or substances found there and remove 
the samples from the land. 

(7) A power specified in subsection (6)(a) or (b) which is exercisable under a 
warrant is subject to the terms of the warrant. 
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(8) A constable leaving any land which has been entered in exercise of a power 

conferred by subsection (2) or by a warrant under subsection (3), being either 
unoccupied land or land from which the occupier is temporarily absent, must 
leave it as effectively secured against unauthorised entry as the constable found 
it.” 5 

15 After section 19ZB (inserted, as respects England and Wales, by Schedule 12 to the 
Countryside and Rights of Way Act 2000 (c.37)) insert— 

“19ZC Wildlife inspectors: Scotland 

(1) The Scottish Ministers may authorise any person to carry out the functions 
conferred by this section and section 19ZD(3), (4) and (8) (and any person so 10 

authorised is to be known as a “wildlife inspector”). 

(2) An authorisation under subsection (1)— 

(a) shall be in writing, and 

(b) is subject to any conditions or limitations specified in it. 

(3) A wildlife inspector may, at any reasonable time and (if required to do so) 15 

upon producing evidence of authorisation, enter and inspect— 

(a) any premises for the purpose of ascertaining whether an offence under 
section 6, 9(5) or 13(2) is being, or has been, committed on those 
premises; 

(b) any premises where the inspector has reasonable cause to believe that 20 

any birds included in Schedule 4 are kept, for the purpose of ascertaining 
whether an offence under section 7 is being, or has been, committed on 
those premises; 

(c) any premises where the inspector has reasonable cause to believe that 
any birds are kept, for the purpose of ascertaining whether an offence 25 

under section 8(1) is being, or has been, committed on those premises; 

(d) any premises for the purpose of ascertaining whether an offence under 
section 14 or 14ZA is being, or has been, committed on those premises; 

(e) any premises for the purpose of verifying any statement or representation 
which has been made by an occupier, or any document or information 30 

which has been furnished by the occupier, and which the occupier made 
or furnished— 

(i) for the purposes of obtaining (whether for the occupier or another 
person) a relevant registration or licence; or 

(ii) in connection with a relevant registration or licence held by the 35 

occupier. 

(4) In subsection (3)— 

(a) paragraphs (a) to (c) do not confer power to enter a dwelling except for 
purposes connected with— 

(i) a relevant registration or licence held by an occupier of the 40 

dwelling; or 

(ii) an application by an occupier of the dwelling for a relevant 
registration or licence, 
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(b) paragraph (d) does not confer power to enter a dwelling. 

(5) A wildlife inspector may, for the purpose of ascertaining whether an offence 
under section 6, 7, 8(1), 9(5), 13(2), 14 or 14ZA is being, or has been, 
committed in respect of any specimen, require any person who has possession 
or control of the specimen to make it available for examination by the 5 

inspector. 

(6) Any person who has possession or control of any live bird or other animal shall 
give any wildlife inspector acting in the exercise of powers conferred by this 
section such assistance as the inspector may reasonably require for the purpose 
of examining the bird or other animal. 10 

(7) Any person who— 

(a) intentionally obstructs a wildlife inspector acting in the exercise of 
powers conferred by subsection (3) or (5); or 

(b) fails without reasonable excuse to give any assistance reasonably 
required under subsection (6), 15 

 shall be guilty of an offence. 

(8) Any person who, with intent to deceive, falsely pretends to be a wildlife 
inspector shall be guilty of an offence. 

(9) In this section— 

 “relevant registration or licence” means— 20 

(a) a registration in accordance with regulations under section 7(1); or 

(b) a licence under section 16 authorising anything which would 
otherwise be an offence under section 6, 7, 8(1), 9(5), 13(2), 14 or 
14ZA; 

 “specimen” means any bird, other animal or plant or any part of, or 25 

anything derived from, a bird, other animal or plant. 

 
19ZD Power to take samples: Scotland 

(1) A constable who suspects with reasonable cause that a specimen found by the 
constable in the exercise of powers conferred by section 19 is one in respect of 
which an offence under this Part is being or has been committed may require 30 

the taking from it of a sample of blood or tissue in order to determine its origin, 
identity or ancestry. 

(2) A constable who suspects with reasonable cause that an offence under this Part 
is being or has been committed in respect of any specimen (“the relevant 
specimen”) may require any person to make available for the taking of a 35 

sample of blood or tissue any specimen (other than the relevant specimen) in 
that person’s possession or control which is alleged to be, or which the 
constable suspects with reasonable cause to be, a specimen a sample from 
which will tend to establish the origin, identity or ancestry of the relevant 
specimen. 40 
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(3) A wildlife inspector may, for the purpose of ascertaining whether an offence 

under section 6, 7, 9(5), 13(2), 14 or 14ZA is being or has been committed, 
require the taking of a sample of blood or tissue from a specimen found by the 
inspector in the exercise of powers conferred by section 19ZC(3)(a) to (d) in 
order to determine its origin, identity or ancestry. 5 

(4) A wildlife inspector may, for the purpose of ascertaining whether an offence 
under section 6, 7, 9(5), 13(2), 14 or 14ZA is being or has been committed in 
respect of any specimen (“the relevant specimen”), require any person to make 
available for the taking of a sample of blood or tissue any specimen (other than 
the relevant specimen) in that person’s possession or control which is alleged 10 

to be, or which the inspector suspects with reasonable cause to be, a specimen 
a sample from which will tend to establish the origin, identity or ancestry of the 
relevant specimen. 

(5) No sample from a live bird, other animal or plant shall be taken pursuant to a 
requirement under this section unless the person taking it is satisfied on 15 

reasonable grounds that taking the sample will not cause lasting harm to the 
specimen. 

(6) No sample from a live bird or other animal shall be taken pursuant to such a 
requirement except by a veterinary surgeon. 

(7) Where a sample from a live bird or other animal is to be taken pursuant to such 20 

a requirement, any person who has possession or control of the specimen shall 
give the person taking the sample such assistance as that person may 
reasonably require for that purpose. 

(8) A constable entering premises under section 19(2), and any wildlife inspector 
entering premises under section 19ZC(3), may take with him a veterinary 25 

surgeon if the constable or, as the case may be, inspector has reasonable 
grounds for believing that such a person will be required for the exercise on the 
premises of powers under subsection (1) or (2) or, as the case may be, (3) or 
(4). 

(9) Any person who— 30 

(a) intentionally obstructs a wildlife inspector acting in the exercise of the 
power conferred by subsection (3), 

(b) fails without reasonable excuse to make available any specimen in 
accordance with a requirement under subsection (2) or (4), or 

(c) fails without reasonable excuse to give any assistance reasonably 35 

required under subsection (7), 

 shall be guilty of an offence. 

(10) In this section— 

(a) “specimen” has the same meaning as in section 19ZC; 

(b) in relation to a specimen which is a part of, or is derived from, a bird, 40 

other animal or plant, references to determining its origin, identity or 
ancestry are to determining the origin, identity or ancestry of the bird, 
other animal or plant.” 

15A In section 20(2) (summary prosecutions)— 

(a) for “two” substitute “three”, and 45 

886



Nature Conservation (Scotland) Bill 61 
Schedule 6—Protection of wildlife 
 

(b) at the end insert “or, in the case of a continuous contravention, after the last date 
on which the offence was committed”. 

16 In section 21 (penalties etc.)— 

(a) in subsection (1), for “or section 17” substitute “, 15A, 17, 19ZC (other than an 
offence under section 19ZC(7) in relation to a wildlife inspector acting in exercise 5 

of the power conferred by section 19ZC(3)(d)) or 19ZD”, 

(b) in subsection (4)— 

(i) after “14” insert “or 14ZA”, 

(ii) in paragraph (a), for “the statutory maximum” substitute “£40,000”,  

(c) after subsection (4) insert— 10 

“(4A) A person guilty of an offence under section 19ZC(7) in relation to a wildlife 
inspector acting in exercise of the power conferred by subsection (3)(d) of that 
section shall be liable— 

(a) on summary conviction, to imprisonment for a term not exceeding six 
months or to a fine not exceeding the statutory maximum, or to both; 15 

(b) on conviction on indictment, to imprisonment for a term not exceeding 
two years or to a fine, or to both.”, 

(d) in subsection (6)(b), after “14” insert “or 14ZA”. 

17 In section 22 (power to vary Schedules)— 

(a) in subsection (1)— 20 

(i) after “year” insert “— 

(a)”, 

(ia) for “1” substitute “A1”, 

(ii) at the end insert— 

“(b) add any animal to, or remove any animal from, Schedule 5 or 6 or Part I 25 

of Schedule 9; 

(c) add any plant to, or remove any plant from, Schedule 8 or Part II of 
Schedule 9.”, 

(aa) after subsection (2) insert— 

“(2A) Before making an order under subsection (1) the Scottish Ministers shall 30 

consult Scottish Natural Heritage.”, 

(b) subsections (4) and (5) are repealed. 

18 In section 26 (procedure for orders)— 

(a) in each of subsections (2) and (3), for “11” substitute “11(4)”,  

(b) in subsection (4)(b), for “22(3)” substitute “22”. 35 

19 After section 26 insert— 

“26A Enforcement of wildlife legislation 
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 Regulations under section 2(2) of the European Communities Act 1972 (c.68) 

for the purpose of implementing Council Directive 92/43/EEC on the 
conservation of natural habitats and of wild fauna and flora as amended by the 
Act of Accession to the European Union of Austria, Finland and Sweden and 
by Council Directive 97/62/EC may, despite paragraph 1(1)(d) of Schedule 2 5 

to that Act, create offences punishable on summary conviction with 
imprisonment for a term not exceeding six months.” 

20 (1) Section 27 (interpretation of Part I) is amended as follows. 

(2) In subsection (1)— 

(a) in the definition of “poultry”, for “domestic” substitute “the domestic forms of the 10 

following, that is to say”, 

(b) in the definition of “wild bird”— 

(i) for “kind” substitute “species”, 

(ii) for “Great Britain” substitute “any member State or the European territory 
of any member State”,  15 

(c) in the definition of “wild plant”, after “plant” insert “(including fungi)”. 

(3) After subsection (2) insert— 

“(2A) An animal shall not be treated as bred in captivity for the purposes of this Part 
unless its parents were lawfully held in captivity— 

(a) where the animal is of a viviparous species, when it was born, 20 

(b) where the animal is of an oviparous species, when the egg was laid.” 

(4) After subsection (3) insert— 

“(3ZA) Any reference in this Part to a plant which is growing— 

(a) includes a reference to a bulb, corm or rhizome; 

(b) does not include a reference to a seed or spore.” 25 

20A Before Schedule 1 insert— 

“SCHEDULE A1 

PROTECTED NESTS AND NEST SITES: BIRDS 

 Common name Scientific name 

30 
Eagle, White-tailed Haliaetus albicilla 

           ”. 

20B After Schedule 1 insert— 

“SCHEDULE 1A 

BIRDS WHICH ARE PROTECTED FROM HARASSMENT 

35 Common name Scientific name 

 Eagle, White-tailed Haliaetus albicilla 

           ”. 
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Protection of Badgers Act 1992 (c.51) 

21 (1) The Protection of Badgers Act 1992 is amended as follows. 

(2) In section 1 (taking, injuring or killing badgers)— 

(a) in subsection (1), the words “, or attempts to kill, injure or take,” are repealed, 

(b) subsection (2) is repealed. 5 

(3) In section 3 (interfering with badger setts)— 

(a) the existing provision becomes subsection (1), 

(b) after that provision insert— 

“(2) A person is guilty of an offence if, except as permitted by or under this Act, he 
knowingly causes or permits to be done an act which is made unlawful by 10 

subsection (1) above.” 

(4) In section 6 (general exceptions from offences)— 

(a) in paragraph (a)— 

(i) after “his” insert “unlawful”, 

(ii) after “it” insert “and releasing it when no longer disabled”, 15 

(b) in paragraph (b), for the words from “appears” to “mercy” substitute “has been so 
seriously disabled otherwise than by his unlawful act that there was no reasonable 
chance of it recovering”. 

(5) In section 8 (exceptions from offence of interfering with badger setts)— 

(a) in subsection (1), for “3” substitute “3(1) or (2)”, 20 

(b) in subsection (3)— 

(i) for “3(a)” substitute “3(1)(a)”, 

(ii) after “above” insert “or an offence under section 3(2) above relating to an 
offence under section 3(1)(a), (c) or (e) above”. 

(6) In section 9 (exceptions from offence of possessing or controlling live badger), in 25 

paragraph (b)— 

(a) after “his”, where first occurring, insert “unlawful”, 

(b) after “it”, where second occurring, insert “and releasing it when no longer 
disabled”. 

(7) For section 11 substitute— 30 

 “Powers of constables 

(1) A constable who suspects with reasonable cause that any person is committing 
or has committed an offence under this Act may, without warrant— 

(a) stop and search that person if the constable suspects with reasonable 
cause that evidence of the commission of the offence is to be found on 35 

that person; 
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(b) search for, search or examine any thing which that person may then be 

using or may have used, or may have or have had in the person’s 
possession, if the constable suspects with reasonable cause that evidence 
of the commission of the offence is to be found in or on that thing; 

(c) arrest that person; 5 

(d) seize and detain for the purposes of proceedings under this Act any thing 
which may be evidence of the commission of the offence or may be 
liable to be forfeited under section 12(4) below. 

(2) A constable who suspects with reasonable cause that any person is committing 
or has committed an offence under this Act may, for the purpose of exercising 10 

the powers conferred by subsection (1) above, enter any land other than a 
dwelling or lockfast premises. 

(3) If a sheriff or justice of the peace is satisfied, by evidence on oath, that there 
are reasonable grounds for suspecting that an offence under this Act has been 
committed and that evidence of the offence may be found on any premises, the 15 

sheriff or justice may grant a warrant authorising a constable to enter those 
premises, if necessary using reasonable force, and search them for the purposes 
of obtaining that evidence. 

(4) A warrant under subsection (3) above continues in force until the purpose for 
which the entry is required has been satisfied or, if earlier, the expiry of such 20 

period as the warrant may specify. 

(5) A constable authorised by virtue of this section to enter any land must, if 
required to do so by the occupier or anyone acting on the occupier’s behalf, 
produce evidence of the constable’s authority. 

(6) A constable who enters any land in the exercise of a power conferred by this 25 

section— 

(a) may— 

(i) be accompanied by any other persons; and 

(ii) take any machinery, other equipment or materials on to the land, 

 for the purpose of assisting the constable in the exercise of that power; 30 

(b) may take samples of any articles or substances found there and remove 
the samples from the land. 

(7) A power specified in subsection (6)(a) or (b) above which is exercisable under 
a warrant is subject to the terms of the warrant. 

(8) A constable leaving any land which has been entered in exercise of a power 35 

conferred by subsection (2) above or by a warrant under subsection (3) above, 
being either unoccupied land or land from which the occupier is temporarily 
absent, must leave it as effectively secured against unauthorised entry as the 
constable found it.” 

(8) After section 11 insert— 40 

“11A Attempts 

(1) A person who attempts to commit an offence under this Act is guilty of the 
offence and is liable to be proceeded against and punished accordingly. 
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(2) A person who is in possession, for the purposes of committing an offence 
under this Act, of anything capable of being used for committing the offence is 
guilty of the offence and is liable to be proceeded against and punished 
accordingly. 

(3) If, in any proceedings for an offence under section 1(1) above consisting of an 5 

attempt to kill, injure or take a badger, there is evidence from which it could 
reasonably be concluded that at the material time the accused was attempting 
to kill, injure or take a badger, he shall be presumed to have been attempting to 
kill, injure or take a badger unless the contrary is shown.” 

(9) In section 12 (penalties etc.)— 10 

(a) in subsection (1)— 

(i) for  “2 or 3 above ” substitute “2(1)(d), 3(1)(a) to (c) or (e) above or under 
section 3(2) above (in relation to an act made unlawful by section 3(1)(a) to 
(c) or (e) above)”, 

(ii) the word “4,” is repealed, 15 

(b) after subsection (1) insert— 

“(1A) A person guilty of an offence under section 2(1)(a) to (c), 3(1)(d) or 4 above or 
under section 3(2) above (in relation to an act made unlawful by section 3(1)(d) 
above) is liable— 

(a) on summary conviction to imprisonment for a term not exceeding six 20 

months or a fine not exceeding level 5 on the standard scale or both, 

(b) on conviction on indictment to imprisonment for a term not exceeding 
three years or to a fine or both.”, 

(c) in subsection (2), after “(1)” insert “or (1A)(a)”. 

(10) After section 12 insert— 25 

“12A Time limit for bringing summary proceedings 

(1) Summary proceedings for an offence under section 1(1), 2, 3, 5 or 10(8) of this 
Act may, subject to subsection (2) below, be brought within a period of 6 
months from the date on which evidence sufficient in the opinion of the 
prosecutor to warrant the proceedings came to the prosecutor’s knowledge. 30 

(2) No such proceedings may be brought more than 3 years— 

(a) after the commission of the offence, or 

(b) in the case of a continuous contravention, after the last date on which the 
offence was committed. 

(3) A certificate signed by or on behalf of the prosecutor and stating the date on 35 

which such evidence came to the prosecutor’s knowledge is conclusive 
evidence of that fact; and a certificate stating that matter and purporting to be 
so signed is to be treated as being so signed unless the contrary is proved. 

12B Offences by bodies corporate etc. 

(1) Where an offence under this Act committed— 40 

(a) by a body corporate, is committed with the consent or connivance of, or 
is attributable to any neglect on the part of, a person who— 
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(i) is a director, manager or secretary of the body corporate, or 

(ii) purports to act in any such capacity, 

(b) by a Scottish partnership, is committed with the consent or connivance 
of, or is attributable to any neglect on the part of, a person who— 

(i) is a partner, or 5 

(ii) purports to act in that capacity, 

(c) by an unincorporated association other than a Scottish partnership, is 
committed with the consent or connivance of, or is attributable to any 
neglect on the part of, a person who— 

(i) is concerned in the management or control of the association, or 10 

(ii) purports to act in the capacity of a person so concerned, 

 the individual (as well as the body corporate, Scottish partnership or, as the 
case may be, unincorporated association) is guilty of the offence and is liable 
to be proceeded against and punished accordingly. 

(2) Where the affairs of a body corporate are managed by its members, subsection 15 

(1) above applies in relation to the acts and defaults of a member in connection 
with the member’s functions of management as if the member were a director 
of the body corporate. 

(3) Any penalty imposed on a body corporate, Scottish partnership or, as the case 
may be, unincorporated association on conviction of an offence under this 20 

Act is to be recovered by civil diligence in accordance with section 221 of the 
Criminal Procedure (Scotland) Act 1995 (c.46).” 

(11) In section 13 (power of court where dog used etc.), in subsection (1), for “3” substitute 
“3(1) or (2)”. 

 

SCHEDULE 7 25 

(introduced by section 55) 

MINOR AND CONSEQUENTIAL AMENDMENTS AND REPEALS 

Harbours Act 1964 (c.40) 

1 In Schedule 3 to the Harbours Act 1964 (procedure for making harbour revision and 
empowerment orders), in paragraph 1 (interpretation)— 30 

(a) for paragraphs (a) and (b) of the definition of “sensitive area” substitute— 

“(a) land within a site of special scientific interest; 

(b) land in respect of which a nature conservation order or land management 
order made under Part 2 of the Nature Conservation (Scotland) Act 2004 
(asp 00) has effect;”, 35 

(b) in paragraph (k) of that definition, the words “as a natural heritage area under 
section 6(2) of the Natural Heritage (Scotland) Act 1991 or” are repealed. 

 
Forestry Act 1967 (c.10) 

1A(1) The Forestry Act 1967 is amended as follows. 
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(2) In section 10(2) (decisions of Forestry Commissioners on felling licences)— 

(a) the word “or” at the end of paragraph (a) is repealed, 

(b) after paragraph (b) insert “; or 

(c) for the purpose of conserving or enhancing the flora, fauna or geological 
or physiographical features, or the natural beauty or amenity, of any 5 

land.”. 

(3) In section 12 (conditions attached to felling licences)— 

(a) in subsection (1), for “10(2)” substitute “10(2)(a) or (b)”, 

(b) in subsection (2), after “imposed” insert “under section 10(2)(a) or (b) above”. 

 
Conservation of Seals Act 1970 (c.30) 10 

2 In section 10 of the Conservation of Seals Act 1970 (power to grant licences to kill or 
take seals), in subsection (4)— 

(a) for paragraphs (b) and (c) substitute— 

“(b) is a site of special scientific interest; 

(c) is an area in respect of which a nature conservation order or land 15 

management order made under Part 2 of the Nature Conservation 
(Scotland) Act 2004 (asp 00) has effect; or”, 

(b) in paragraph (d), for “that Act” substitute “the Wildlife and Countryside Act 
1981”. 

 
Wildlife and Countryside Act 1981 (c.69) 20 

3 Sections 28 to 34, 41, 50, 51 and 74(5A) of, and Schedule 11 to, the 1981 Act are 
repealed. 

 
Road Traffic Regulation Act 1984 (c.27) 

3A In section 22(1)(b) (traffic regulation for special areas in the countryside) of the Road 
Traffic Regulation Act 1984, sub-paragraph (iii) is repealed. 25 

 
Channel Tunnel Act 1987 (c.53) 

4 Section 9(7) of the Channel Tunnel Act 1987 is repealed. 

 
Environmental Protection Act 1990 (c.43) 

5 In section 36(7) (requirement to consult SNH before issuing waste management licence) 
of the Environmental Protection Act 1990, for the words from “land”, where it second 30 

occurs, to “areas)” substitute “within a site of special scientific interest or any area in 
respect of which a nature conservation order or land management order made under Part 
2 of the Nature Conservation (Scotland) Act 2004 (asp 00) has effect”. 
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Natural Heritage (Scotland) Act 1991 (c.28) 

6 Sections 6 (Natural Heritage Areas) and 12 (Advisory Committee on SIs) of the Natural 
Heritage (Scotland) Act 1991 are repealed. 

 
Scottish Land Court Act 1993 (c.45) 

7 In section 1(7) (determination by Court of Session of point of law) of the Scottish Land 5 

Court Act 1993, after “enactment” there is inserted “, or under Part 2 of the Nature 
Conservation (Scotland) Act 2004 (asp 00),”. 

 
Environment Act 1995 (c.25) 

7A(1) Section 35 (duties of SEPA in relation to Natural Heritage Areas and sites of special 
interest) of the Environment Act 1995 is repealed. 10 

(2) In section 36 (codes of practice) of that Act— 

(a) in subsection (1)(a), for “, 34(2) and 35” substitute “and 34(2)”, 

(b) in subsection (2), for “, 34(2) or 35” substitute “or 34(2)”. 

 
Deer (Scotland) Act 1996 (c.58) 

7B In schedule 3 (penalties for offences relating to deer) to the Deer (Scotland) Act 1996, 15 

after the entry for section 17(2) insert— 

 “ 

 
 
20 
 
 

17(3) Killing or injuring deer 
otherwise than by 
shooting 

a fine of level 4 on the standard 
scale for each deer in respect of 
which the offence is committed 
or 3 months imprisonment or 
both 

 

                 ”. 

Town and Country Planning (Scotland) Act 1997 (c.8) 

8 (1) In section 54(1) (land which may not be included in simplified planning zone) of the 25 

Town and Country Planning (Scotland) Act 1997, for paragraph (d) substitute— 

“(d) land in a site of special scientific interest; 

(e) land in respect of which a nature conservation order or land management 
order made under Part 2 of the Nature Conservation (Scotland) Act 2004 
(asp 00) has effect;”. 30 

(2) Section 264 (Natural Heritage Areas) is repealed. 

 
Water Industry (Scotland) Act 2002 (asp 3) 

9 In section 54 (protection of natural heritage) of the Water Industry (Scotland) Act 
2002— 

(a) in subsection (1), for “protected area” substitute “European site within the 35 

meaning of Regulation 10 of the Conservation (Natural Habitats, &c.) Regulations 
1994 (S.I. 1994/2716)”, 

(b) subsection (2) is repealed, 
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(c) in subsection (3)— 

(i) paragraphs (a) and (b), and 

(ii) the words “in the case of an area mentioned in subsection (2)(c),” in 
paragraph (c), 

 are repealed, 5 

(d) in subsection (4)— 

(i) for “protected area” substitute “European site”, 

(ii) the words from “was” to “be,” are repealed. 
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